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BBAmcoNT's  Case. 

[1  MfBMmtomt  n.] 

Nov  CoKvai  MxNTOi  had  Aoqutkbo  a  Fizid  Lkal  Ixrom,  prior 
to  the  adcption  of  the  oooBtitaiion  of  PeomylTBiiiA,  dmotiBg  a 
entirely  deetitnte  or  bereft  of  hie  memory  end  nndecstandii^  end  it 
with  thie  signification  that  the  term  was  introduced  into  the  oonstitatioii 
and  snbeeqnent  legislation  of  this  state;  therefore  none  of  onr  ooorfei 
have  power  or  authority  to  change  this  meaning  so  as  to  inclode  any 
other  descripticHi  of  persons,  in  a  proceeding  of  fainaoy,  than  such  as 
shall  appear  to  oome  fairly  within  the  meaning  so  affixed  to  it. 
Evuxjr  OF  iNQcnamoN/  Weld  undkk  Gomaasiov  in  nature  of  writ  €U 
bauitieo  inquirendo,  that  the  party,  "  by  reason  of  old  age  and  long-eon* 
tinned  sickness,  has  become  so  fw  deprived  of  reason  and  understanding, 
aa  to  be  wholly  unfit  to  manage  lus  estate,"  is  not  a  sufficient  finding 
tiiat  he  18  non  eonqna  mentu, 

Cebtiobabi  to  tho  court  of  comxDon  pleas  of  Baoks  oounty. 
On  the  petition  of  John  T.  Neely,  setting  forth  that  John 
Beaumont  had  become  unfit  to  manage  his  estate,  and  was 
wasting  and  destroying  the  same,  the  court  of  common  pleas 
of  that  county  issued  a  commission  in  tho  nature  of  a  writ  de 
Iwnaiico  inquirendo,  upon  which  the  commissioners  and  jury 
returned:  That  ''  the  said  John  Beaumont,  at  the  time  of 
taking  this  inquisition,  by  reason  of  old  age  and  long-continued 
fidckness,  has  become  so  far  deprived  of  reason  and  understand- 
ing, as  to  be  wholly  unfit  to  manage  his  estate,  and  hath  been 
80  for  the  last  eighteen  months  and  upwards."  The  jury  also 
found  that  he  was  seventy-five  years  old.  On  the  return  of  the 
inquest,  an  exception,  on  the  part  of  Beaumont,  was  filed,  that 
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tbe  finding  was  defective,  and  insafficient  to  give  the  court 
junsdiotion.  The  court,  being  of  this  opinion,  quashed  tlie 
inquisition;  and  the  proceedings  being  removed  into  this  court, 
the  decision  on  this  point  was  assigned  for  error. 

B088,  for  the  plaintiff  in  error. 

Randall,  contra. 

By  Court,  Kennedy,  J.     This  case  presents  but  one  question, 
and  that  is,  whether  the  finding  of  the  inquest  shows  that  John 
Beaumont  was  non  compos  mentis,  within  the  meaning  of  tliis 
phrase  or  term,  as  used  in  the  sixth  section  of  the  fifth  article 
of  the  constitution,  whereby  the  supreme  court,  and  the  several 
courts  of  common  pleas  of  this  state,  among  other  things,  are 
"  invested  with  the    power  of    a  court  of  chancery,   bo  far 
as  relates  to  the  care  of  the   persons  and   estates   of   those 
who  are  non  compotes  mentis."    On  the  part  of  the  relator  it  has 
been  argued,  that  according  to  the  general  sense  and  under* 
standing  of  this  term,  as  received  and  acted  on  in  chancery,  tbe 
state  and  condition  of  Beaumont,  as  represented  by  the  in* 
quest,  falls  clearly  within  it;  and  in  support  of  this  Sir  William 
Blackstone  has  been  vouched;  where,  in  the  second  volume  of 
his  Commentaries,  304,  he  says:  "  A  luuatic,  or  non  compo8 
mentis  is  one  who  hath  had  understanding,  but  by  dibcase,  grief, 
or  other  accident,  hath  lost  the  use  of  his  reason.     A  lunatic, 
indeed,  is  properly  one  that  hath  lucid  intervals:  sometimes  en- 
joying his  senses,  and    sometimes  not;   and  that  frequently 
depending  on  the  change  of  the  moon.     But  under  the  general 
name  of  non  compos  mentis  (which  Sir  Edward  Coke  says  is  the 
most  legal  name),  are  comprised  not  only  lunatics,  but  persons 
under  frenzies,  or  who  lose  their  intellects  by  disease;  those 
that  grow  deaf,  dumb,  and  blind,  not  being  born  so;  or  such, 
in  short,  as  are  judged  by  the  court  of  chancery  incapable  of 
conducting  their  own  affairs."    It  Is  this  latter  sentence  that  is 
relied  on;  for  which,  it  may  be  observed,  the  learned  com- 
mentator cites  no  authority. 

Mr.  Fonblanque,  in  his  treatise  on  equity,  vol.  1,  p.  63,  note 
p,  has  transcribed  the  above  passage,  and  observes  that  he 
was  induced  to  do  so  "  in  order  to  obviate  the  error  into  which 
the  learned  commentator  seems  to  have  fallen,  in  the  conclud- 
ing sentence."  He  then  proceeds  by  saying,  that  *'  the  rules  of 
judging  upon  tbe  point  of  insanity  being  the  same  at  law  and 
inequity  {OsmxmdY.  Fitzroy,  3  P.  Wms.  130;  Bennett  v.  Vade,  2 
Atk.  327),  the  courts  of  chancery  can  not  assume  any  kind  of 
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discretioii  upon  the  subject;  and,  therefore,  in  Ex  parte  Bamsley, 
3  Atk.  168,  the  return  of  the  inquest,  stating  '  that  W.  B.  was 
at  the  time  of  taking  the  inquisition,  from  the  weakness  of  his 
mind,  incapable  of  goYeming  himself,  and  his  lands  and  tene- 
meotSy'  was  held  illegal  and  yoid;  and  many  adjudged  cases 
being  cited  to  the  same  effect,  Lord  Hardwicke  congratulated 
himself  that,  except  in  two  or  three  instances,  the  return  had 
been  that  he  is  lunaiicwi,  or  non  compos  mentis,  or  insanas  m^eniis, 
or,  since  the  proceedings  have  b^en  in  English,  of  unsound 
mind;  which  amounts  to  the  same  thing."  And  afterwards,  in 
1751,  Lord  Hardwicke,  in  Lord  Donegal's  case^  2  Yes.  407,  ac- 
cording to  the  same  principle,  refused  a  commission  of  lunacy; 
though  there  appeared  to  be  an  extreme  degree  of  weakness  of 
understanding  and  imbecility  of  mind  on  the  part  of  Lord 
Donegal. 

In  order,  however,  to  come  to  a  correct  conclusion  on  the 
present  question,  it  is  proper  to  inquire  and  to  ascertain  first, 
whether  the  term  non  compos  mentis,  had  not  acquired  a  legal 
and  technical  meaning  at,  and  anterior  to  the  formation  of  the 
constitution  of  this  state,  in  1791;  because,  if  it  had,  I  take  it, 
that  we  are  bound  to  interpret  it  accordingly;  and  this,  or  any 
other  court  in  the  state,  has  no  power  or  authority  to  change 
it,  so  as  to  include  any  other  description  of  persons  in  a  pro- 
ceeding of  lunacy,  than  such  as  shall  appear  to  come  fairly 
within  iJie  meaning  so  affixed  to  it.  Seeing  we  have  derived 
the  most  of  our  legal  terms  and  phrases,  as  well  as  prin- 
ciples from  the  English  common  law,  a  reference  to  it,  and  the 
decisions  of  the  courts  of  England  in  relation  thereto,  may  not 
be  amiss,  in  order  to  obtain  some  light  upon  the  subject. 

Littleton,  section  405,  speaks  of  a  man  of  non-sano  memory, 
as  one  who  is  non  compos  mentis;  upon  which  Lord  Coke,  iu  his 
commentary.  Go.  Lit.  246,  b,  247,  a,  says:  *'  Here  Littleton  ex- 
plaineth  &  man  of  no  sound  memory  to  be  non  compos  mentis. 
Many  times  (as  here  it  appeareth)  the  Latin  word  explaineth  the 
true  sense,  and  calleth  him  not,  am^ens,  demens,  furiosus,  la* 
•  nalicus,fatuu8,  stultus,  or  the  like;  for  non  compos  mentis  is  the 
most  sure  and  legal."    Now,  it  is  obvious  that  Lord  Coke  con- 
sidered non  compos  mentis  not  only  the  legal,  but  the  sure  term, 
and  not,  amens,  demens,  etc.    He  also  divides  non  compos  mentis 
into  four  sorts:  **  1.  An  idiot,  who,  from  his  nativity,  by  a  per- 
ptitual  infirmity,  is  710/1  compos  mentis;  2.  He  that  by  sickness, 
grief,  or  other  accident,  wholly  loseth  his  memory  and  under 
\»tanding;  3.  A  lunatic,  wHo  hath  sometimes  his  understanding 
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a&d  aoaatimeB  not,  aliqUi(mdoga^.uJjBt  Iwddis  imttrwaUiB:  and  ibens- 
f<m  is  called  non  oompoB  merUUj  so  long  aa  he  haUi  not  under- 
standing. LssUy,  lie  that,  bj  hk  own  Tiekms  aet,  for  a  tiine 
depriyeth  bimself  of  hismemofyand  nndexatanding,  as  he  that  is 
dronken.  And  this  last  kind  of  noncompo9  mentn  shall  give  no 
privilege  or  benefit  to  him  or  his  heirs.''  And  in  Beverl^B  cam^  4 
Co.  liik^tknofncompwmeniia  of  the  second  sort^  is  described  to  be 
**  he  who  was  of  good  and  sound  memory,  and  by  the  viataAioa 
of  God  lost  iL"  Now,  it  must  be  admitted,  that  there  are  Tari- 
ons  degrees  of  memory  and  understanding,  from  that  of  the 
most  powerful  and  vigorous,  down  to  that  of  the  most  abject 
and  imbecile,  yet  it  is  perfectly  manifest  that  Littleton  and 
Iiord  Coke  did  not  consider  a  non  compos  mrnHa  as  embmoed 
within  any  of  the  several  grades  of  mind,  but  aa  one  wholly 
destitute  of  it,  at  least  occasionally,  that  is,  of  both  memory 
and  understanding.  And  such,  I  apprehend,  was  the  prevail- 
ing sentiment  down  to  the  time  oi  Lord  Hardwieke,  who,  in 
1746,  decided  the  case  of  Bamdey,  already  mentioned,  in 
conformity  to  it. 

In  3  Atk.  173,'  he  says,  **  being  rum  compos  men^,  of  un- 
sound mind,  are  certain  terms  in  law,  and  import  a  total 
deprivation  of  sense;  now  weakness  does  not  carry  this  idea 
along  with  it;  but  courts  of  law  understand  what  is  meant  by 
non  compos^  or  insane,  as  they  are  words  of  a  determinate  sig- 
nification." Then  he  gives  Lord  Coke  for  authority,  ''  that 
they  are  persons  of  non-sane  memory;"  and  adds,  **  non  compos 
mentis  is  used  in  the  statute  of  limitations,  so  that  it  is  Inti- 
mated now,  under  several  acts  of  parliament."  Hence  it  would 
appear,  that  non  compos  mentis  had  become  a  technical  term  in 
the  English  law,  of  fixed  and  determinate  import,  denoting  a 
person  entirely  destitute  or  bereft  of  his  memory  and  under- 
standing. And  as  conveying  this  idea,  it  was  clearly  introduced 
into  acts  of  legislation  in  Pennsylvania,  while  an  English  prov- 
ince; for  instance,  in  the  '*  act  for  the  limitation  of  actions," 
passed  the  twenty-seventh  of  March,  1713.  And  since  we  became 
an  independent  state,  it  has  been  uniformly  used  by  our  legisla- 
ture in  all  their  acts,  wherever  it  has  been  employed,  in  the  same 
sense.  This  being  the  case,  it  can  not  be  doubted  for  a  moment, 
but  the  words,  non  compotes  mentis,  were  used  by  the  framers  of 
the  constitution,  for  the  purpose  of  giving  the  courts  power  to 
appoint  committees,  to  take  care  of  the  persons  and  estates  of 
such  persons  only  as  should  be  found  to  be  wholly  void  of 

1.  MaparUBarmUgm 
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memory  and  anderstandlxig,  or  in  other  words,  of  unsound 
mind,  and  not  of  such,  as  had,  according  to  the  finding  of  the 
inquest  in  this  case  ''bj  reason  of  old  age  and  long-continued 
sickness,  become  so  far  deprived  of  reason  and  understanding, 
as  to  be  wholly  unfit  and  unable  to  manage  his  estate."  The 
reasonable  inference  to  be  drawn  from  the  finding  of  the  jury 
here  is,  that  Beaumont  was  not  wholly  deprived  of  his  reason 
and  understanding;  that,  on  the  contrary,  he  still  retained  a 
portion  of  it,  but  not  sufficient,  in  their  estimation,  for  the 
management  of  his  estate,  though  enough,  it  would  seem,  for 
the  care  of  his  person;  because  they  have  said  nothing  of  his 
incompetency  for  that  purpose;  and  of  course,  the  court  would 
not  have  been  warranted  in  appointing  a  committee  to  [take]  care 
of  bis  person,  as  he  was  not  found  to  be  of  unsound  mind,  or 
ineapaUie  himself  ol  taking  care  of  it. 

The  finding  of  the  jury  is  somewhat  similar  to  that  in  C7nm- 
mer^s  ooBe,  12  Yes.  445,  where  they  found  that  '*  he  was  so  far 
debilitated  in  his  mind,  as  to  be  incapable  of  the  general  man*- 
agement  of  his  affairs;"  and  Lord  Chancellor  Erskine  said,  in 
observing  upon  it,  *'  how  can  I  tell  what  is  so  far  debilitated  in 
his  mind  as  not  to  be  equal  to  the  general  management  of  his 
aflaira?"  He  considered  the  finding  too  ambiguous,  and  there- 
fore quashed  the  inquisition;  though  he  was  of  opinion,  that  the 
evidence  would  have  justified  the  juiy  in  finding  that  the  party 
was  of  unsound  mind;  "  so  that  he  was  not  sufficient  for  the 
government  of  himself,  his  manors,  etc.,''  all  of  which  was  found 
by  a  subsequent  jury  and  held  good.  It  is  true,  however,  that 
the  court  of  chancery  in  England,  has  of  late  gone  beyond  what 
Lord  Hardwicke,  sitting  as  chancellor,  thought  was  his  proper 
limits;  and  has  applied  commissions,  not  de  lanalico  inquirendo, 
however,  which  are  uniformly  applied  to  the  case  of  all  such  as 
sreconffldered  non  compos  mentia,  but  commissions  in  the  nature 
of  those  of  lunacy,  to  cases  where  there  is  such  an  imbecility  of 
mind  as  renders  a  person  incompetent  to  the  management  of  his 
a£EairB,  or  liable  to  be  imposed  on:  See  1  Wooddes.  411;  Bidge- 
way  V.  Darwin^  8  Yes.  65,  Q6;  Ex  parte  Granmer,  12  Id.  447,  and 
Mr.  Belf  s  note  to  Lord  Donegal's  case,  2  Id.  407,  408.  But 
ibis  latter  description  of  persons  must  not  be  confounded  with 
those  who  are  non  compotes  mentis;  whose  voluntary  deeds  will  be 
set  aside  at  once  upon  its  being  shown  that  they  were  such  at 
the  time  of  executing  them;  but  in  regard  to  the  like  deeds  of 
the  former,  it  is  only  when  connected  with  circumstances  tend- 
ing to  show  that  they  were  obtained  by  fraud,  that  they  will  be 
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set  aside:  Osmond  v.  FUzroy,  3  P.  Wins.  130,  131;  Griffin  v.  De 
Veulle,  3  Wooddes.  App.  16.     So  in  Wigldman  v.  Wightman,  4 
Johns.  Ch,  343.  Chancellor  Kent  said,  that  idiots  and  lunatics 
are  inca^^able  of  entering  into  the  matrimonial  contract;  and  that 
such  marriages  are  ipso  facto  void,  is  a  proposition  too  plain  to  be 
questioned.     In  short,  the  distinction  between  those  who  are 
styled  non  compotes  mentis  in  law,  and  those  who  labor  under  ex- 
treme imbecility  of  mind,  is  very  clearly  maintained  throughoat 
ev'ery  part  of  it:  and  in  order  to  prevent  confusion  it  may  be 
important,  perhaps,  that  this  distinction  should  continue  to  bo 
observed.    And  until  the  legislature  shall  authorize  the  courts 
of  this  state  to  entertain  a  proceeding,  with  a  view  to  deprive 
the  latter  description  of  persons  of  all  control  and  power  over 
their  estates,  they  can  not  take  cognizance  of  it.    The  exercise 
of  such  authority  over  the  rights  of  the  citizens,  is  of  too  much 
moment  to  be  claimed  by  courts,  unless  given  expressly  by  the 
constitution  or  some  act  of  the  legislature,  which  has  not  been 
done  as  yet.     The  judgment  is  affirmed. 

Sergeant,  J.,  having  been  of  counsel  with  one  of  the  parties, 
did  not  sit  in  the  case. 
Judgment  affirmed. 


Non  Compos  Mentis,  who  deemed  to  be,  as  respects  capacity  to  make  con* 
tracts:  See  the  note  to  Jctckson  v.  King,  15  Am.  Dec.  361.     See  also,  Owingi 
ctue,  17  Id.  311.     In  McElroy'a  case,  0  Watts  &  S.  451,  it  was  decided  that 
upon  a  traverse  of  the  inquisition,  found  upon  a  commission  of  lunacy,  the 
question  is,  whether  the  mind  is  deranged  to  such  an  extent  as  to  disqualify 
the  traverser  from  conducting  himself  with  personal  safety  to  himself  and 
others,  and  from  managing  and  disposing  his  own  affairs  and  dischargin;,'  hii 
relative  duties.     Huston,  J.,  who  delivered  the  opinion,  seems  to  question 
the  accuracy  of  the  doctrine  laid  down  by  Kennedy,  J.,  in  the  principal  case, 
on  this  point.     He  says:  **The  words  'wholly  lost  his  memory  and  under- 
standing,' and  the  expression  attributed  to  Lord  Hardwicke  in  3  Atk.  173, 
being  non  compos  mentis,  of  unsound  mind,  are  certain  terms  in  law,  and 
import  a  total  deprivation  of  sense;  and  these  expressions  adopted  by  Judge 
Kennedy  i:i  delivering  the  opinion  of  this  court  in  quashing  the  iuquisitioo 
in  BfiiamouCs  case,  1  Wiiart.  55,  were  quoted  and  relied  on  by  the  counsel 
of  the  traverser  in  this  case.     Although  iVtkyns  is  an  elegant  and  generally 
a  correct  reporter,  yet  it  must  be  recollected,  that  in  his  day  the  chancellor 
did  not  write  his  own  opinions  and  give  them  to  the  re|X)rter,  and  that  the 
expression  may  not  have  been  used  by  the  chancellor.     But  if  it  wiis  used, 
it  proves  little.     The  words  'of  unsound  mind*  had  been  used  in  the  leiurni 
on  inquests,  and  were  omitted  in  that  case;  and  for  this  cause  the  inquisi- 
tion was  quabhed,  and  that  weakness  of  understanding,  as  expressed,  was 
not  equivalent,  was  decided.     The  words,  iion  compos  metdis,  or  uusound 
mind,  were  held  necessary  in  point  of  form,  and  nothing  more;  for  io  the 
tame  book  (p.  184)  we  find  an  inquisition  on  the  same  person,  stated  to  bavi 
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been  found  on  the  same  evidence,  but  in  form  stating  BaniBley  to  be  of  un- 
XHxnd  mind  and  incapable  of  managing  his  estate,  was  affirmed.** 

So  in  Commo/noeaiih  v.  Schneider,  59  Pa.  St.  328,  it  was  determined  that 
in  order  to  subject  one  to  a  commission  of  lunacy  it  was  not  necessary  that 
there  should  bo  a  total  deprivation  of  sense,  an  entire  '*  blotting  out*'  of  the 
mind,  as  the  court  below  liad  ruled,  but  that  it  was  sufficient  if  the  state  of 
mental  nnsoondneas  ivas  such  as  to  incapacitate  the  person  from  taking  care  of 
himself  or  of  his  business.  Referring  to  the  opinion  of  the  court  below  on  this 
point,  Thompaou,  C.  J.,  said:  "The  learned  judge  fell  into  error  by  follow- 
ing the  lead  of  BtaumonCB  ca«e,  1  Whart.  52,  which  seems  mainly  to  have 
been  rested  oa  Damidey*B  case,  3  Atk.  1G8,  which  we  have  seen  Lord 
Eldon  refused  to  follow  in  Ridgeway  v.  Darwin  [8  Vew.  65],  McElroy'a  ease 
[6  Watts  &  S.  451]  must  be  regarded  as  a  modification  of  the  ruling  in  Beau- 
momts  ease,  which  was  that  the  finding  of  the  inquest,  by  reason  of  old  age 
ind  long-continued  sickness,  has  become  so  far  deprived  of  reason  and  under- 
■tanding  as  to  be  whoUy  unfit  to  manage  his  estate,  'was  an  insufficient  find- 
mg  that  the  pereon  was  non  compos  mentis  so  as  to  place  him  in  charge  of  a 
committee.'  It  is  obvious  that  this  dedsion  was  rested  rather  on  a  question 
of  the  diaease  of  the  mind  than  on  its  capacity  to  act  rationally.  We  have 
ioen  that  the  latter  is  the  practical  test,  while  the  former  must  often  be  the- 
ontieiJ  and  ■peculative." 


Fritz  v.  Thomas. 

[1  WBAIOOH,  66.] 
No  AOCKOWLKDOMXNT  BY  AN  AdMINISTRATOB.  OF  ▲  DeBT  07  HXS  iKTESTATJBt 

bamd  by  the  statute  of  limitations,  can  preclude  him  from  pleading 
the  statute  to  a  count  on  the  original  cause  of  action;  and  no  action  on 
his  own  promise  lies  against  him  in  his  official  character. 

Ebbob  to  the  court  of  common  pleas  of  Mootgomery  county. 
In  1833,  Fritz  brought  an  action  of  assumpsit  against  Thomas 
and  Maolsby,  the  administrators  of  Fitzwater,  deceased,  to 
reoover  the  amount  of  a  promissory  note  dated  in  1818,  and 
drawn  by  said  Fitzwater  in  his  life-time  in  favor  of  said  Fritz. 
The  declaration  alleged  a  promise  by  the  intestate  in  his  life-time, 
and  also  a  promise  by  his  administrators  since  his  death.  Pleas : 
Nun  assumpsit,  non  assumpsU  infra  sex  annos,  actio  rum  accreoU 
infra  sex  annos,  and  payment;  upon  which  issue  was  joined.. 
On  the  trial,  the  plaintiff  offered  the  note  in  evidence;  the  de- 
fendant objected,  and  the  court  sustained  the  objection,  and 
rejected  the  note  on  the  ground  that  it  was  on  its  face  barred 
by  the  statute  of  limitations,  and  could  not  be  received  as  evi- 
dence  of  a  debt,  unlil  proof  of  a  promise  to  pay  within  &iz 
years  was  first  made.  The  plaintiff  then  called  a  witness,  by 
whom  he  showed  that  when  he  presented  the  note  for  payment 
to  defendant  Thomas,  the  latter  said:  "I  have  no  funds  in 
hand  to  paj  you;  but  the  debt  is  a  just  one;  I  will  see  my  col- 


40  EfiDS  t;.  Thoxab.  [Pezin 

league,  and  we  will  do  what  we  can  for  joa."    The  note  ynvaa, 
after  the  introdaetion  of  this  testimony,  again  offered  in  eiri- 
denoe,  but  was  objected  to  by  the  defendants'  counsel,  and  the 
court  being  of  opinion  that  the  evidence  was  not  sufficient  to 
take  the  case  out  of  the  statute  of  limitations,  refused  to  admit 
it.     The  president  of  the  court  charged  the  jury  that  there  Tiras 
no  evidence  before  them  upon  which  they  could  find  a  verdict 
for  the  plaintiff  and  directed  them  to  find  for  the  defendants, 
which  they  did.    The  plaintiff  removed  the  record  into  this 
court,  and  assigned  as  errors:  1.  The  refusal  of  the  court  1>e- 
low  to  admit  the  note  in  evidence  in  the  first  instance.     2.  Tlie 
refusal  of  the  court  to  allow  the  note  to  go  to  the  jury,  after 
the  evidence  of  a  new  promise  had  been  given. 

Sterigere,  for  the  plaintiff  in  error. 

TUghman,  for  the  defendants  in  error. 

By  Court,  Gibson,  C.  J.  The  concession  that  the  plaintiff's 
daim  is  just,  and  the  promise  to  see  what  could  be  done  for 
him,  would  doubtless  be  sufficient  to  maintain  an  action,  if  the 
consideration  were  the  defendants'  own  debt.  But  can  any 
acknowledgment  by  an  executor  or  administrator,  preclude  bim 
from  pleading  the  statute  of  limitations  to  a  count  on  the 
original  cause  of  action  ?  In  Jonea  v.  Moore,  5  Biun.  573  [6  Am. 
Dec.  428],  and  subsequently  in  Bailey  v.  Bailey,  14  Serg.  A  B. 
195,  and  ScuU  v.  WaUaoe,  15  Id.  231,  it  was  doubtless  taken  for 
granted,  that  a  recovery  may  be  had  against  a  plea  of  the 
statute,  on  proof  of  an  acknowledgment  by  the  personal  repre- 
sentative. But  it  is  to  be  remarked,  that  the  point  has  not 
been  adjudged,  and  that  no  recovery  has  in  fact  been  had;  and 
the  inquiry  is  consequently  not  clogged  by  the  authority  of  a 
precedent.  In  respect  to  the  first  of  those  cases,  it  is  fair,  too, 
to  say  it  was  the  first  step  taken  by  this,  or  perhaps  any  other 
court,  in  returning  to  the  spirit  and  letter  of  the  statute.  But 
when  it  was  determined  that  a  recognition  of  the  old  debt  is 
no  more  than  evidence  of  a  new  promise,  which,  when  made  to 
the  representative  of  a  decedent,  can  be  sued  by  him  but  in  a 
personal  character,  it  was  virtually  determined  that  the  same 
recognition  by  a  personal  representative,  is  but  evidence  of  a 
new  promise,  on  which  he  may  not  be  sued,  otherwise  than  in 
his  personal  character,  without  overturning  some  of  the  most 
firmly  fixed  principles  of  the  law;  for  nothing  is  better  settled 
than  that  an  executor  or  administrator  is  answerable  in  bis 
official  character,  for  no  cause  of  action,  that  was  not  created  by 
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the  act  of  the  decedent  himself;  and  it  is  therefore  singular, 
that  the  principle  in  its  application  to  these  conves^ent  propo- 
sitions, was  not  carried  out. 

In  actions  against  the  personal  representative,  on  his  own 
contracts  and  engagements,  though  made  for  the  benefit  of  the 
estate,  the  judgment  is  de  bonis  propriis;  and  he  is,  by  every 
principle  of  legal  analogy,  to  answer  it  with  his  person  and 
property.     The  pleadings,  it  is  true,  have  not  hitherto  been 
molded  to  the  new  principle;  nor  coald  they  be  in  the  case  of 
an  aoknowiedgment  by  a  personal  representative,  whose  prom- 
ise gives  no  action  against  him,  unless  it  be  sustained  by  some 
other  oonsideraiion  than  the  previous  debt,  which  imposes  no 
moral  obligation  to  pay  it  out  of  his  own  pocket,  especially, 
since  he  has  been  deprived  of  all  color  of  title  to  the  residue. 
Had  the  judges,  when  they  determined  that  a  promise  to  the 
representative  of  a  decedent  must  be  declared  on  as  such,  also 
determined  that  it  must  be  declared  on  as  such,  when  made  by 
him,  they  would  have  restored  the  law  to  its  primitive  sym- 
metry, and  suggested  a  principle  that  would  have  entirely  ex- 
tinguished the  notion  of  revival,  which,  for  want  of  it,  seems 
to  have  lingered  in  its  embers  through  the  succeeding  cases; 
for  the  forms  of  the  law  are  the  indices  and  conservatories  of 
its  principles.     It  would  not  only  have  indicated  the  necessity 
of  a  special  consideration,  to  support  the  promise  of  a  repre- 
seutative,  but  it  would  have  disclosed  a  bar  to  an  action  against 
two  or  more,  on  a  promise  by  one.     And  as  he  can  not  charge 
hims^  personally  without  a  new  consideration,  he  can  not 
<^haige  the  estate,  on  the  foundation  of  the  old  one,  to  the 
prejudice  of  the  creditors,  whose  fund  might  be  materially 
lessened  by  it.     He  is  not  bound  to  plead  the  statute,  because 
he  may  know  the  debt  to  be  a  just  one;  and  for  that  reason  only, 
the  matter  is  left  to  his  discretion;  but  it  follows  not,  that  he 
i^y  tie  up  his  hands  from  using  it,  when  the  time  comes,  by  a 
mistaken  concession,  or  an  engagement  which  has  no  cousidera- 
^on  to  bind  him  personally  or  officially. 

Besides,  it  would  be  hazardous  to  expose  the  estate  to  the 
^naequences  of  his  inexperience  or  ignorance  of  the  demands 
made  upon  him.  We  know  how  perilous  a  thing  it  is  for  the 
debtor  himself,  though  armed  with  knowledge  and  vigilant  to 
goard  against  surprise,  to  converse  about  a  debt  barred  by  the 
statute;  but  the  peril  would  be  overwhelming,  if  the  estate  were 
to  be  jeoparded  by  the  mistakes  of  one,  who  is  bound  to  parley, 
^^d  has  not  only  everything  to  learn,  but  to  learn  it  from  those 
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whose  interest  it  is  to  mislead  him.  Why,  then,  should  wo  :iot 
finish  what  was  so  well  begun  in  Jones  v.  Moore,  bj  making-  the 
law  of  the  subject  consistent  in  all  its  parts,  and  giving  to  the 
statute  entire  effect,  both  in  substance  and  in  form?  To  do  so, 
would  involve  no  violation  of  lb  at  case  as  a  precedent,  for,  as  I 
have  said,  the  point  was  not  adjudged;  and  the  step  remaiDio 
to  be  taken  in  the  progress  of  departure  from  the  doctrine  of 
vival,  is  no  greater  than  was  taken  there.  Indeed,  there  is  no 
course  open  to  us,  but  to  follow  the  principle  out,  or  abandon 
it  altogether;  for,  to  be  consistent,  we  must  either  return  to  tbe 
doctrine  of  revival  without  qualification,  or  maintain  that  nn 
action  on  his  own  promise,  lies  not  against  an  executor  or  atl- 
ministrator  in  his  official  character.  And  for  saying  it  does  not, 
we  have  the  authority  of  Thompson  y.  Peters,  12  Wheat.  565, 
and  Peck  v.  Botsford,  7  Conn.  178  [18  Am.  Dec.  92];  in  both  of 
which,  the  point  was  directly  ruled.  There  was,  therefore, 
nothing  to  leave  to  the  jury;  and  the  exclusion  of  the  evidence, 
as  well  as  the  direction  to  find  for  the  defendants,  was  entirely 
proper. 
Judgment  affirmed. 

New  Pbomisb  ob  Acknowledgment  bt  the  Adionistkator  of  a  debtor 
will  take  the  case  out  of  the  statute  of  hmitations:  Cobham  v.  Administraian, 
2  Am.  Dec.  G12.  So  a  new  promise  by  one  of  several  executors:  Brigga  ▼. 
Starke,  12  Id.  659.  But  in  Peck  v.  BoUford,  IS  Id.  92,  it  was  held  that  an 
acknowledgment  by  an  executor  of  a  decedent's  debt  barred  by  the  statute  of 
limitations,  will  not  take  the  case  out  of  the  statute.  That  a  new  promise 
by  an  executor  to  pay  his  testator's  debt,  will  not  take  it  out  of  the  operation 
of  the  statute,  is  held,  following  the  authority  of  Fritz  v.  Thomas,  in  Beynolds 
T.  HamiUon,  7  Watts,  421.  So  whether  the  promise  is  made  before  or  after 
the  statute  has  run:  Forneij  v.  Benedict,  5  Fa.  St.  226;  Sted  ▼.  Steel,  12  Id. 
06.  The  principal  case  is  recognized  and  approved  as  «u  authority  on  the 
same  point  in  Man  v.  Warner,  4  Whart.  479;  Agnew  v.  FeUerman,  4  Pa.  St. 
59;  Hall  v.  Boyd,  6  Id.  270.  But  the  administrator  is  not  bound  to  plead 
the  statute  if  he  believes  a  debt  to  be  justly  due.  It  is  within  his  discretion, 
and  as  trustee  for  the  creditors  and  distributees  he  is  bound  merely  to  exercise 
good  faith:  Bitterns  appeal^  2S  Id.  96,  citing  Fritz  v.  Thomas,  In  Beed  v. 
Rtfed,  46  Id.  242,  the  principal  case  is  referred  to  as  clearly  exhibiting  the 
doctrine  that  where  a  debt  is  barred  by  statute  and  a  new  promise  is  relied 
on,  although  the  old  debt  is  declared  on,  and  the  new  promise  j][iven  in  evi- 
dence, the  liability  which  the  law  enforces  arises  out  of  the  new  contract. 


Bailey  v.  Eong. 

[1  Whabtov,  118.] 
Action  fob  Compensation  for  Extra  Work  Dunk  by  an  Appksntice  dur- 
ing his  apprenticeship,  for  his  master,  can  nut  be  maintained  against  tb« 
latter,  even  though  such  work  was  done  upon  his  express  promise  to  pay 
for  it. 


Jau.  1S36.]  Bailet  v.  King.  43 

Erboh  to  the  conrt  of  common  pleas  of  the  city  and  county 
of  Philadelphia,  to  remove  the  record  of  an  action  in  which 
Robert  King  was  plaintiff,  and  Lydia  B.  Bailey  was  defendant. 
The  action  was  originally  commenced  before  an  alderman,  who 
gBTe  judgment  for  the  plaintiff,  from  which  the  defendant  ap- 
pealed to  the  common  pleas.  The  declaration  was  in  assumpsit 
for  work  and  labor  done,  and  the  defendant  pleaded  non  as- 
sumpgU,  and  payment.  On  the  trial  it  appeared  that  the  plaiut- 
iff  was  an  indentured  apprentice  of  Mrs.  Bailey,  the  defendant, 
to  learn  the  art  of  printing;  that  the  defendant  had  promised 
the  plain^ff  a  certain  sum  per  week,  for  all  the  work  done  by 
him  beyond  a  certain  amount,  during  his  good  behavior;  and 
that  she  had  withheld  this  promised  remuneration  on  the  ground 
that  he  had  misbehayed.  The  judge  charged  the  jury  that  an 
express  promise  by  the  master  to  pay  his  apprentice  for  extra 
service  would  be  binding  upon  him,  and  that  the  apprentice 
might  maintain  an  action  for  the  breach  of  it.  The  plaintiff's 
counsel  excepted  to  this  charge,  and  having  removQd  the  record 
to  this  court,  assigned  for  error,  that  the  judge  erred  in  stat- 
ing to  the  jury  that  this  action  could  be  maintained  against  the 
defendant,  she  being  the  mistress,  under  an  indenture  of  appren* 
tieeehip,  of  the  plaintiff  below. 

Owens,  for  the  plaintiff  in  error. 

HuJbbeU,  contra. 

Bj  Court,  Gibson,  G.  J.  It  is  conceded  that  extra  work  by 
an  apprentice,  is  not  a  consideration  to  raise  an  implied  promise; 
but  it  is  said  to  be  sufficient  to  support  an  express  one.  But  if 
the  master  be  chargeable  at  all,  why  not  on  a  common  count, 
as  in  ordinary  cases  of  work  and  labor  done?  It  may  perhaps 
be,  that  without  an  agreement  to  define  the  portion  of  the  work 
which  belongs  to  the  master  by  force  of  the  indentures,  there 
oould  be  no  such  thing  as  extra  work.  It  is  certain  that  an  ap- 
prentice stands  not  on  the  ordinary  footing  of  a  servant;  but 
for  that  very  reason,  it  becomes  a  question  of  grave  concern, 
whether  the  enforcement  of  such  an  agreement,  by  legal  means, 
be  not  forbidden  by  considerations  of  policy.  In  many  respects, 
the  master  is  in  the  place  of  a  parent.  He  is  treated  as  such  in 
the  statutes  to  prevent  the  clandestine  marriage  of  minors;  and 
his  relation  to  the  apprentice,  if  not  strictly  parental,  is  at  least 
pupillary.  Now  these  promises  are  but  incitements  to  industry, 
and  those  virtues  which  are  ever  found  in  its  train.  By  the 
proofs  in  the  cause,  it  appears  that  the  conditions,  by  the  ob- 
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senrance  of  which  the  reward  was  to  be  gained,  were  not  merely 
the  performance  of  additional  labor,  but  also  regular  attendance 
at  church,  and  the  keeping  of  regular  hoars  at  home — ^matters 
intended  to  benefit,  not  the  mistress,  for  she  was  to  paj  for  tlie 
increase  of  production,  but  the  apprentice  himself,  in  the  pree- 
ervation  of  his  morals,  and  the  improrement  of  his  professional 
skill.   Oan  it  be  that  these  obseryances  may  be  made  the  founda- 
tion of  a  legal  demand?    Declare  them  to  be  subjects  of  judi- 
cial cognizance,  and  all  inducements  to  propose  them  will 
cease.    No  schoolmaster,  tutor,  or  disciplinarian,  in  whatever 
profession  or  pursuit,  will  recur  to  premiums  for  diligence,  at 
the  peril  of  a  lawsuit.    From  the  very  nature  of  a  premium, 
the  proposer  of  it  is  to  be  the  arbiter  and  awarder  of  it,  where 
another  is  not  designated.    Will  it  be  credited,  that  the  defend- 
ant would  have  held  out  this  salutary  incentive  to  employment, 
during  hours  that  might  have  otherwise  been  given  to  vicious 
indulgence,  had  she  thought  she  was  contracting  a  legal  obli- 
gation?   Had  she  done  so,  she  would,  at  the  same  moment, 
have  ceased  to  be  the  mistress  of  her  shop.    The  case  of  Mason 
V.  The  Ship  Blaireau^  2  Oranch,  270,  is  pressed  upon  us  to  show 
that  the  master  has  not  a  right  to  the  extraordinary  earnings  of 
his  apprentice;  which,  however,  were  explained  there,  to  be 
such  as  are  produced  by  his  labor  when  not  employed  in  hia 
master's  service.     We  have  a  very  different  case.     Besides,  the 
question  had  regard  to  the  rights  of  the  apprentice  as  regulated 
by  the  indentures,  and  not  to  the  validity  of  a  collateral  promise, 
drawn  into  question  by  considerations  of  policy.     We  are  en- 
tirely satisfied  that,  not  only  public  expedience,  but  justice  be- 
tween the  parties,  forbids  it  to  be  made  the  foundation  of  an 
action. 
Judgment  reversed. 


Robinson  v.  Woelppeb. 

[1  Whabxos,  179.] 

LaoAOT  DxvxsxD  to  a  Woman,  bxvokb  Shs  was  BIabrisd,  is  vot  Aitaor- 
ABLB  ior  the  debt  of  her  husband;  where,  therefore,  a  deoeMed  hnabaad 
bequeathed  to  hia  wife  the  interest  of  a  certain  sum  during  her  life,  raoh 
interest  is  not  Liable  to  a  foreign  attachment,  at  the  suit  <d  a  creditor  d 
her  second  husband. 

Ebbob  to  the  district  court  for  the  city  and  conntj  of  Phila- 
delphia. Bobinson  had  issued  a  foreign  attachment  against 
Othniel  Oolescott,  and,  after  judgment,  issued  a  scir^  facioi 
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agsiiiBi  Geoige  Woelpper»  the  garnishee.  Upon  the  trial  of 
this  mL  fcL^  the  jury  fonnd  a  special  verdict,  setting  forth: 
That  Frederick  Woeipper,  the  former  husband  of  Bachel  Gole- 
■eotfc,  now  wife  of  Otfaniel  Colescott,  liie  defendant  in  the  at- 
tsehment,  made  his  will,  by  which,  among  other  bequests,  he 
deriaed  to  hie  wife  the  one  third  part  of  the  net  interest  and 
inoome  aocraing  and  arising  from  the  remainder  of  his  estate, 
for  and  during  the  fall  term  of  her  natural  life;  that  George 
Woeipper,  the  defendant,  was  appointed  executor  of  the  will, 
and,  m  each  executor,  had  in  his  hands  the  sum  of  two  hundred 
and  forty-two  dollars  and  seventeen  cents,  due  to  said  Bachel 
Goleeeoti  under  the  provisions  of  said  will.  The  court  below, 
upon  this  verdict,  rendered  a  judgment  in  favor  of  the  defend- 
ant, whereapon  the  plaintiiF  removed  the  record  to  this  court. 

Wheder,  for  the  plaintiff  in  error. 

ArundeL^  contra. 

By  Court,  Huston,  J.  There  is  scarcely  any  part  of  the  law,  in 
which  the  diatinctions  have  gone  on  nicer  grounds,  than  in  that 
which  relates  to  the  rights  of  husband  and  wife.  Nay,  the  de- 
cisions are  not  always  to  be  reconciled;  and  in  more  than  one 
instance,  what  was  held  to  be  law  at  one  time,  has  been 
subsequently  expressly  overruled.  I  shall  confine  my  remarks 
to  the  ease  before  us. 

The  cases  cited  do  not,  all  of  them,  apply  to  the  case  before 
ns.  This  is  not  the  case  of  money  earned  by  the  labor  of  the 
wife,  and  sued  for  on  the  implied  promise  to  pay;  nor  is  it  the 
case  of  money  or  goods  devised  to  a  married  woman,  or  of  a 
bond  or  note  given  to  a  married  woman — it  is  a  legacy  devised 
to  a  woman  before  she  was  married.  I  may  admit  that  the  hus- 
band could  sue  for  it  alone— could  release  it — assign  it;  that  it 
would  go  to  the  assignees  of  her  husband,  if  a  bankrupt,  or  in- 
solvent debtor.  Here  he  has  not  sued  for  it,  nor  released,  nor 
assigned  it,  nor  been  declared  a  bankrupt,  nor  assigned  and 
been  discharged  under  the  insolvent  debtors'  act. 

The  position,  that  if  a  husband  can  sue  for  it  alone,  and  re- 
cover, it  is  his,  and  goes  to  his  executors,  and  does  not  survive, 
ii  not  admissible.  He  may  assign  a  term  for  years — bring 
ejectment,  and  recover  it  in  his  own  name.  It  may  in  his  life- 
time be  taken  on  execution  for  his  debt;  and  yet  every  book 
Bays,  that  if  he  does  not  assign  it— does  not  bring  an  ejectment 
for  it,  in  his  own  name,  but  leaves  it  not  sued  for,  or  joins  his 
wi^e  with  him.  as  plaintiff,  in   the  ejectment,   or  it  is    not 
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taken  in  execution  for  bia  debts,  daring  hia  life,  it  survires  to 
the  wife;  and  he  can  not  prevent  this,  by  deyising  it;  thoug^h 
he  could  have  sold  or  assigned  it  till  the  last  moment  of   hia 
life.    In  England,  legacies  are  recoverable  generally  in  clian- 
eery,  and  this  has  introduced  a  part  of  their  law,  as  to  husband 
making  provision  for  his  wife,  where  the  gift  is  to  her,  before 
he  can  recover  the  bequest;  and  on  this  subject,  also,  all  the 
decisions  are  not  easily  reconciled.     We  may  say  that,  gener- 
ally, where  he  has  made  a  settlement  on  ber  at  the  marriage, 
he  gets  legacies,  claiming  as  a  purchaser,  without  any  new 
settlement  on  recovering  the  legacy.      But  this  is    not  uni' 
rersally  so.     For  where  the  sum  settled^  at  the  marriage    is 
small,  and  the  legacy  large,  he  has  been  compelled  to  settle  a 
further  sum.    In  this  case,  the  husband  has  made  no  settle- 
ment; and  his  creditors  can't  claim  on  that  account.    But  ihia 
chancery  power  has  not  been  exercised  in  this  state.     It  would 
seem,  then,  that  although  the  right  of  the  husband  is  in  many 
cases  absolute,  yet,  if  he  does  not  exercise  the  right,  it  expires 
with  his  life.     He  is  entitled  to  the  property,  to  the  term  for 
years,  the  chose  in  action  or  legacy;  but  he  is  entitled  to  it, 
and  owns  it,  in  right  of  his  wife;  and  when  he  dies  without 
having  exercised  his  right,  her  right  is  superior  to,  and  exclu- 
sive of  all  otbers.     Husband  and  wife  are,  in  law,  but  one 
person.     All  rights  to  personal  property  which  were  in  her,  by 
this  legal  fiction,  are  in  him,  as  identified  with  her,  during  hia 
life;  and  though  he,  having  the  power  to  sue  or  dispose,  may 
recover,  and  reduce  to  possession  or  dispose  of  the  chose  in 
action  without  her,  yet  the  right  still  remains  in  her  so  far,  that 
if  she  survives,  she  has  it  precisely  as  she  had  it  before  mar- 
riage. 

The  act  of  the  husband  only,  can  divest  this  right  of  the  wife. 
A  creditor  can  imprison  a  man  if  he  does  not  pay  his  debts, 
aud  has  no  property  on  which  to  levy  it.  But,  although  in 
prison,  the  creditor  can  not  compel  him  to  assign  his  own 
bonds,  given  directly  to  himself;  nor  the  bonds  or  legacies 
given  to  his  wife  before  her  marriage:  and  I  think  no  case  or 
dictum  can  be  found  to  show,  that  during  his  life,  or  after  hia 
death,  the  bond  or  legacy  to  the  wife,  before  marriage,  can  be 
taken  for  his  debt.  If  he  wishes  to  be  discharged  from  prison 
under  acts  for  relief  of  insolvent  debtors,  he  must  assign  them; 
and  then,  it  is  the  act  of  assigning,  which  passes  them  to  the 
creditors.  The  fact  of  his  being  indebted,  and  no  other  fund 
to  pay  creditors,  will  not  pass  them.     The  law  seems  to  require 
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gome  act  of  the  hasband,  to  take  them  from  the  wife.  If  no 
act  ia  done  bj  the  husband,  the  chose  in  action,  which  was  the 
wife's  before  marriage,  must  be  hers  after  his  death.  In  this 
case,  the  husband  has  done  no  act:  has  not  sold,  released,  or 
assigned— either  yoluntarilj  or  as  a  bankrupt.  The  result  of 
this  may  be,  that  a  husband  may  have  a  right  to  money  which 
he  could  get,  but  which  his  creditors  can  not  reach.  So  a  bond 
may  be  due  to  him,  or  a  debt;  his  creditors  can  not  levy  on 
either  of  these;  and  if  he  will  lie  in  jail,  they  can  not  obtain 
them  during  his  life.  A  bond  to  himself,  or  a  debt  to  himself, 
may,  after  his  death,  be  reached  by  his  creditors;  but  a  legacy 
or  debt  to  the  wife,  before  her  marriage,  if  not  collected  by  the 
husband,  his  creditors  can  not  obtain:  for,  as  it  was  originally 
iu  the  wife,  and  the  husband's  right  arose  from  the  fiction  of 
the  law,  which,  for  many  purposes,  considers  husband  and  wife 
but  one  person,  the  law  remits  to  the  wife  her  original  right  on 
the  death  of  the  husband;  and  neither  the  heirs  nor  creditors 
of  the  deceased  husband  have  any  right  to  it.  The  very  point 
now  before  us,  was  decided  by  this  court,  in  2  Watts,  90;^  for 
this  yearly  sum  is  the  legacy.  The  bequest  is  not  of  the  prin- 
cipal to  the  wife,  and  the  interest  annually.  If  it  were  so,  I 
am  not  aware  that  it  would  make  any  difference.  If  a  bond  is 
doe  to  a  woman  before  marriage,  and  neither  principal  nor  in- 
terest disposed  of  by  the  husband  during  life,  the  whole,  on 
his  death,  goes  to  the  wife.     So  of  a  legacy  bearing  interest. 

Whether  any  legacy  can  be  attached  for  the  debt  of  the  leg- 
atee, has  not  yet  been  decided  in  this  state,  and  we  say  nothing 
about  it. 

Judgment  affirmed. 


Win's  Chattels  and  Chosbs  in  Action,  Husband's  Intebest  in.— 
Articles  of  apparel  and  ornament  belonging  to  a  wife  before  her  marriage, 
•xoepttng  necessary  wearing  apparel,  are  liable  to  attachment  for  her  hus- 
band's debts:  HatUon  v.  Thayer,  1  Am.  Deo.  1.  Choses  in  action  belonging 
to  a  woman  before  marriage,  or  acquired  during  ooverture,  unless  reduced  to 
possession  by  the  husband  in  his  life-time,  suryive  to  the  wife  upon  his 
death;  and  if  he  survive  her,  he  is  entitled  to  them,  under  the  statute  of 
distnhoticHis:  MUUr  v,  Afilkr,  19  Id.  59.  But  it  is  held  m  Van  Epps  v.  Van 
iMtuen,  25  Id.  516,  that  a  wife's  personal  estate  in  action,  unless  secured  to 
her  as  her  separate  property,  passes  to  her  husband's  assignee  in  insolvency, 
•ubject,  however,  to  her  right  by  survivorship  in  case  her  husband  dies  in 
her  life-time  and  before  the  assignee  has  reduced  the  property  to  possession. 
In  Skimter'a  appeal,  5  Pa.  St  262,  it  is  decided,  on  the  contrary,  citing  the 
principal  case,  that  a  legacy  to  a  wife  will  not  pass  to  her  husband's  assignee 
for  the  benefit  of  creditors,  by  an  assignment  of  all  his  "personal  property,  of 

1.  Ihmitm  v.  Ifigk. 
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any  kind  wliatever,  which  he  holdi,  or  is  in  any  nuuiner  entitled  to,  be  the  same 
in  possesaion  or  action."  The  reason  given  was,  that  the  language  of  the 
assignment  applied  only  to  his  personal  property,  and  that  he  had  no  property 
in  such  a  legacy.  It  was  conceded  that  the  case  wonld  have  been  different 
if  the  legacy  had  been  expressly  ineladed. 

In  Timbers  T.  Katz,  6  Watts  &  S.  299,  and  Mellinger's  Admh-  t.  Baua- 
pian*s  Trustee,  45  Pa.  St.  528,  the  principal  case  is  cited  as  an  aathoxity 
for  the  doctrine,  that  before  the  husband  has  reduced  his  wife's  choses  in 
actioD  to  possession,  or  has  manifested  his  intention  to  exercise  his  marital 
dominien  ov^m  them,  they  cask  not  be  attacked  fer  his  debt.  In  Ellmaber  v. 
Bank  qf  United  Slatejt^  6  Penn.  L.  J.  97f  it  was  determined,  on  this  principle, 
that  bank  stock  transferred  to  a  wife  in  her  own  name,  after  nurriage,  wm 
a  chose  in  action,  and  not  liable  to  be  taken  for  her  husband's  debt  by  pro- 
cess of  foreign  attachment  A  husband  may  acquire  an  absolute  property 
in  a  legacy  given  to  his  wife,  or  other  chose  in  aetioa  belonging  to  her,  by 
the  intentional  exercise  of  acta  of  ownership  over  it»  even  where  a  previoos 
life  estate  is  given  to  another  in  the  same  property  which  is  the  subject  of 
the  legacy :  Woelpper's  appeal,  2  Pa.  St.  71.  An  intention  to  make  the  prop- 
erty ]iis  own  is  necessary,  and  reduction  to  possession  is  simply  evidence  of 
that  intentioa,  which  may  be  rebutted  by  showing  that  he  took  possession  as 
administrator,  and  not  in  the  exercise  of  his  marital  right:  Goekematir*m 
estate,  28  Id.  463.  It  is  well  setttled  in  Pennsylvania,  that  although  a  hus- 
band can  not  give  away  his  wife's  choses  in  action,  nor  pledge  them  as  col- 
lateral security,  so  as  to  bar  her  right  of  survivorship,  he  may  sell  and  as- 
sign them  for  a  valuable  consideration;  and  this  applies  not  only  to  choser 
in  action  presently  reducible  to  possession,  but  also  to  reversionaiy  interssU 
or  possibilities:   Webb*s  appeal,  21  Id.  248. 


BUBB  V.  Sof. 

[1  Whabxox,  203.] 

Equitt  Considers  as  Monkt,  Lands  Directed  in  a  Will  to  ba  Sold 
and  converted  into  money;  and  where  a  testator  directs  his  executon  to 
sell  all  his  real  and  personal  property,  and  pay  over  the  proceeds  to  hia 
son's  guardians,  whom  he  directs  to  use  the  interest  for  the  support  and 
education  of  his  son,  and  to  pay  to  him  the  principal  on  his  attaining 
his  majoiity,  such  realty  will  be  considered  as  having  been,  by  the  di- 
rections of  the  will,  converted  into  money,  although  it  was  never  sold 
by  the  executors. 

Said  Son  may,  on  Attaining  his  Majoritt,  Elect  to  treat  the  real  estate 
unsold  as  land,  and  the  fact  that  he  thereafter  devises  it  as  such,  is 
proof  of  his  determination  so  to  reconvert  it. 

Bt  Making  such  Election,  He  Takes  as  a  Purchaser,  and  not  by  in- 
heritance, and  any  portion  of  such  estate  undisposed  of  by  him  goes, 
under  the  act  of  1794,  to  his  heirs  on  the  matenud  as  well  as  to  those  on 
the  paternal  side. 

Dbvlse  of  such  Real  Estate  bt  Him,  without  Words  ov  Ivhbbitanci» 
passes  a  life  estate  only. 

Erbob  to  the  district  court  for  the  citj  and  couDty  of  Phila- 


Feb.  1836  J  Buer  v.  Sdc  49 

dd^doa,  to  remove  the  record  of  an  oeiiou  of  ejectment  to 
leeover  poaaeasion  of  a  house  and  lot  of  ground  in  the  city  of 
Fhiladelpbia.  TJm  plaintiffa  below  (defendants  here)  claimed 
as  beirs  of  Archibald  C.  Craig,  who  died  seised  of  the  premises 
m  1797.  Bis  title  accrued  under  his  father's  will,  dated  in 
1782.  By  this  will  the  testator  directed  that  his  executors 
dsould  sell  all  his  real  and  personal  estate  remaining  after  pay- 
ment ol  debts  and  legacies  therein  bequeathed,  and  pay  over 
io  two  persons  therein  appointed  guardians  of  his  son  A.  G. 
Ciaig,  the  whole  of  the  proceeds.  The  interest  on  this  sum 
was  to  be  used  by  the  guardians  for  the  support  and  education 
ol  said  son,  and  the  principal  was  to  be  paid  to  him  upon  his 
attaining  his  majority.  The  houses  were  directed  to  be  rented 
uatil  sold  as  directed  in  the  will.  The  executors  never  sold 
the  premises  in  que8tion,,and  were  both  dead  at  the  commence- 
■bsnt  of  this  action.  A.  G.  Craig  attained  the  age  of  twenty- 
one  years  some  time  in  1796,  and  died  in  1797,  leaving  a  will, 
made  by  him  while  absent  from  home,  in  the  state  of  New 
Jersey,  and  on  the  day  on  which  he  died,  in  the  following 
words: 

**In  the  name  of  God,  Amen.     I,  Archd.  Oumiss  Craig,  feel 
myself  in  a  a  declinening  state  of   body^  and  knowing  the 
certainty  of  death,  and  not  knowing  the  time  thereof, 
tiie  funds  in  Eng. 

*'  My  funds  I  have  in  the  bank  of  England  I  wold  wish  to 
devise  unto  John  Creigh,  son  of  Archb.  Oregg  of  Eegin  county 
at  Murough,  in  the  kingdom  of  Scotland,  and  unto  Mr.  Ander* 
BOUj  son  in  law  nnto  the  aford.  Archibald  Craig  an  inhabitant 
of  Scotland,  to  be  equal  dd.  between  the  of  sd.  Jo.  Greg, 

and  sd.  Mr.  Anderson. 

"  Likewise  I  wold  give  onto  my  loving  frnd  Joseph  Louriat 
of  the  city  of  Philadelphia  six  hundred  dollars. 

''  Further  I  wish  to  give  unto  Mesrgs.  Martha  Boss  wife  of 
Capt.  David  Boss,  of  the  citty  of  Philadelphia,  or  to  her  heirs 
or  assigns,  one  three  story  brick  house  in  Arch  street.  No.  63. 

"  Further  I  wish  to  give  unto  Doct.  William  Curry,  of  the  citty 
of  Philada.,  one  other  3  story  house  in  Arch  stt.  No.  65." 

The  house  in  Arch  street  last  mentioned  was  the  property  in 
disx>ute  in  this  action. 

Henry  Disborough,  one  of  the  witnesses  on  the  probate  of 
the  wiil,  testified  that  the  writing  above  set  forth  was  written  in 
p:irt   In'  the  deceased  and  in  part  by  himself  at  the  request  of 
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the  decease  1;  that  it  was  read  to  the  said  A.  0.  Craig,  and  hy 
him  acknowledged  to  be  according  to  his  wishes;  and  that  he 
believed  the  deceased  was,  at  the  time,  of  sound  and  disposiii^ 
mind  and  memory.  He  farther  testified  that  he  asked  the  de- 
ceased as  to  the  further  disposition  of  his  estate,  to  which  he 
replied,  that  as  to  the  bequests  already  set  down,  he  had  made 
up  his  mind  upon  them  for  some  time  past,  but  as  to  farther 
bequests  he  had  not  fully  made  up  his  mind  upon  them,  and 
must  take  some  time  to  think  upon  the  subject;  that  witness 
then  left  the  room  for  some  time,  and  upon  his  return  found  the 
deceased,  as  he  thought,  incapable  of  proceeding  any  further  on 
business.  Archibald  0.  Oraig  died  unmarried  and  without  is- 
sue. Dr.  William  Ourrie,  the  devisee  above  named,  died  intes- 
tate, leaving  two  children  as  his  heirs.  The  defendant,  PoBtrema 
Burr,  came  into  possession  during  Dr^  Ourrie's  life-time,  as  his 
tenant,  and  the  other  defendant  was  admitted  to  defend  as  the 
landlord  of  the  defendant. 

The  judge  charged  the  jury  as  follows:  1.  That  Dr.  William 
Currie  took  only  a  life  estate  in  the  premises  under  the  will  of 
Archibald  C.  Craig.  2.  That  the  real  estate  directed  by  the 
will  of  George  Craig,  the  father  of  A.  0.  Craig,  was  not  con- 
verted into  personal  estate,  nor  as  such  did  it  vest  in  A.  O. 
Craig,  nor  did  the  property  in  dispute  pass  by  the  will  of  A.  O. 
Craig  to  Dr.  Currie  as  personal  property.  3.  That  the  said 
premises  came  to  A.  C.  Craig  by  descent  from  his  father,  and 
upon  his  death,  descended,  subject  to  the  life  estate  of  Dr. 
Currie,  to  his  next  of  kin  on  the  part  of  his  father.  4.  That  no 
interest  in  these  premises  ever  vested  in  the  next  of  kin  of  said 
A.  C.  Craig,  on  the  part  of  his  mother.  5.  That  the  plaintifb 
are  entitled  to  the  whole  of  the  lot  in  Arch  street.  The  defend- 
ants took  a  writ  of  error,  and  assigned  as  error  the  foregoing 
charge  of  the  judge. 

Wharton^  for  the  heirs  of  Dr.  Currie. 

Readf  for  the  heirs  ex  parte  mcUema.   . 

ScoU  and  Bradford,  for  the  heirs  ex  parte  paJt/ema, 

By  Court,  Boobbs,  J.  (after  stating  facts,  and  the  principal 
clauses  in  the  wills  of  George  Craig  and  Archibald  Cum- 
mings  Craig).  It  is  contended:  1.  That  by  the  will  of  George 
Craig,  the  house  and  lot  devised  to  Dr.  Currie,  which  is 
the  subject  of  the  ejectment,  was  converted  into  personal 
property.  2.  That  whether  personal  or  real,  Doctor  Currie 
took  an  absolute  interest  in  the  estate.     3.  That  if  the  real 
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ostate  waSy  by  tbe  will  of  George  Oraig,  conyeried  into  person- 
tltj,  yet,  Archibald  Cammings  Craig  elected  to  take  it  as  real 
estate  after  he  attained  fall  age:  that  as  such,  it  was  a  new  ac- 
qmaition  in  his  hands,  and  descended  to  the  heirs,  ex  parte 
paiema  as  well  as  maiema. 

Under  the  three  questions  as  aboye  stated,  it  is  belieyed,  that 
all  the  points  which  haye  been  so  ably  and  elaborately  discussed 
at  the  bar,  may  be  considered. 

There  are  certain  principles  which  enter  into  the  solution  of 
the  first  proposition,  that  do  not,  at  this  day,  admit  of  dispute. 
Thus  equity  considers  lands  directed  in  wills  or  other  instru- 
ments to  be  sold  and  conyerted  into  money,  as  money;  and 
money  directed  to  be  employed  in  the  purchase  of  land,  as 
land.  The  doctrine  of  conyersion,  as  it  is  called,  is  founded 
on  the  equity  maxim,  that  what  is  properly  and  sufficiently  di- 
rected to  be  done,  is  in  equity,  coDsidered  as  done.  By  yirtue 
of  it,  one  may  impress  upon  his  money  the  character  of  land, 
fend  upon  his  land,  that  of  money,  in  so  effectual  a  manner,  that 
the  property  will  thereafter,  in  a  court  of  chancery,  be  treated 
as  of  the  description  into  which  it  is  directed  to  be  changed.  The 
question  of  conyersion  is  determined  according  to  the  intention 
of  the  testator,  which  if  it  be  not  expressly  mentioned,  must  of 
course  be  deriyed  from  the  general  effect  of  the  will. 

The  general  intention  of  George  Craig  to  conyert  his  real 
estate  into  money  is,  we  think,  yery  plain.  If  we  are  at  liberty 
to  speculate  as  to  the  reasons  which  goyerned  him  in  the  dispo- 
sition of  his  property,  it  would  seem  to  haye  arisen  from  an 
impression  that  money  would  be  better  for  his  son  than  land, 
an  impression  probably  deriyed  from  the  difficulty  and  losses 
be  had  experienced  in  the  management  of  his  real  estate.  The 
testator  has  blended  his  real  and  personal  property  into  one 
eommon  fund;  and  has  throughout  spoken  of  it  and  treated  it 
as  money,  and  as  such,  has  directed  it,  in  express  terms,  to  be 
paid  oyer  to  his  son,  when  he  arriyed  at  the  age  of  twenty-one 
years. 

It  is  said,  that  if  the  purposes  of  the  will  be  specific,  as  to 
pay  the  testator's  debts,  legacies,  or  other  charges,  the  property 
beyond  wha>  is  sufficient  to  satisfy  the  same,  will  be  held  to 
remain  in  its  original  estate;  and  if  they  should  wholly  or  par- 
tially fail,  the  property  will  be  regarded,  as  if  no  conyersion  or 
only  a  partial  conversion  thereof  had  been  made.  The  heir 
at  law  has  a  resulting  trust  in  such  land,  so  far  as  it  is  of  value, 
after  the  debts  and  legacies  are  paid;  and  ho  may  come  into  a 
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court  of  eqnifcy,  and  restrain  the  trustee  from  selling  mora  ibam 
is  neoessaiy  to  pay  tiie  debts  and  legacies;  or  he  maj  offer  ta 
pay  them,  himself,  and  pray  to  haye  a  conyeyance  of  the  part  et 
the  land  not  sold  in  the  first  case,  and  the  whole  in  the  latter, 
which  property  will,  in  either  case,  be  land  and  not  monej. 
This  ifi  undoubtedly  true,  but  the  counsel  have  failed  in  point- 
ing out  such  specific  purposes  in  the  will.    The  payment  oi 
debts  and  legacies  was  not  the  moying  cause,  for  they  might 
have  been  paid  out  of  the  personal  estate,  which  is  the  primary 
fund  for  that  purpose;  nor  is  there  any  ground  to  believe,  thai 
the  object  he  designed  to  effect,  was  to  deyise  a  mode  of  pro- 
viding for  his  alien  relatives,  who  resided  in  Seotlaad,  as  this 
might  have   been   done   equally  well   in   other  ways.     Hut, 
even  if  these  were  some  of  the  reasons  which  influenced  him, 
there  is  no  ground  for  supposing  that  they  were  the  only  or  the 
principal  ones.     By  the  will,  he  gives  his  property  to  his  son, 
when  he  attains  the  age  of  twenty-one  years,  and  directs  the 
money  arising  from  the  sale  of  the  real  estate,  as  well  as  the 
personal,  to  be  paid  over  to  the  guardians  for  his  benefit  during 
his  minority,  and  the  money,  when  he  attains  age,  to  be  paid  to 
himself  by  his  guardians.     Even,  in  the  case  of  resulting  trasts 
for  the  benefit  of  the  heir  at  law,  it  is  settted,  that  if  the  intent 
of  the  testator  appears  to  have  been  to  stamp  upon  the  pro- 
ceeds of  the  land  directed  to  be  sold,  the  quality  of  personalty, 
not  only  to  subserve  the  particular  purposes  of  the  will,  but  to 
all  intents,  the  claim  of  the  heir  at  law  to  a  resulting  trust  is 
defeated  and  the  estate  is  to  be  considered  to  be  peraonab 
Craig  Y.  Leslie,  3  Wheat.  583;  Ta^v.  Campton,  2  P.  Wms.808. 

This  case  comes  within  another  principle.  Where  the  prop- 
erty devised  is  real,  and  directed  to  be  divided  for  the  genend 
purposes  of  the  will,  as  for  instance,  to  form  with  the  personalty 
a  common  fund,  for  all  the  purposes  of  the  will,  although  it 
should  happen,  that  some  of  them  fail,  it  will  be  considered  an 
absolute  conversion.  The  new  character  is  definitively  and  im- 
peratively fixed  upon  the  property,  or  in  more  technical  words, 
it  is  said  to  be  converted  out  and  out. 

But,  whether  the  property  be  personal  or  real,  it  is  said 
Doctor  Currie  took  the  whole  interest.  If  this  be  true,  it  de- 
feats the  plaintiff's  title.  The  observations  which  have  been 
already  made,  might  seem  to  dispense  with  any  opinion  on  the 
construction  of  the  will,  on  the  supposition,  that  the  house 
and  lot  was  real  property,  but,  although  this  may  be  so,  yet 
on  that  point  we  think  it  right  to  express  an  opinion.    Thia 


Eeb,  1836.]  Bubbl  v.  Sm.  68 

point  arises  on  the  clause  of  the  will  of  Archibald  Oummings 
Ciaig:  "  FurUier,  I  wish  to  giye  unto  Doctor  Wilm.  Ourry ,  of  the 
cittj  of  Fhilada.^  one  other  three  story  house  in  Arch  stt,  No. 
65." 

It  is  contended  that  there  are  no  words  of  limitation  in  this 
elaiise,  which  will  carry  a  fee;  still  it  is  said,  that  such  inten- 
tion may  be  collected  from  the  whole  will. 

In  aid  of  ibis  part  of  the  case  the  counsel  wish  the  court  to 
supply  certain  words  in  the  introductory  part  of  the  will,  and 
in  the  devising  clause.     Words  maybe  transposed,  supplied, 
and  changed  in  accordance  with  the  context.     But  this  can 
not  be  done  on  conjecture;  there  must  be  something  in  the  will, 
from  which  there  may  be  a  reasonable  implication,  that  by  the 
construction  you  carry  into  e£fect  the  testator's  intent:  Pow.  D. 
£71,  in  note.     We  are  requested  to  supply  the  words  declara- 
tive of  intention  to  dispose  of  all  his  estate.    But,  even  if  we 
felt  ooTselves  at  liberty  to  do  so,  I  do  not  see  how  this  would 
help  their  case;  for  although  the  introduction  of  a  will  declaring 
that  a  man  means  to  make  a  disposition  of  all  his  worldly 
estate  or  worldly  goods,  is  a  strong  circumstance  connected  with 
other  words,  to  explain  the  testator's  intention  of  enlarging  a 
particular  estate,  or  of  passing  a  fee,  when  he  has  used  no 
words  of  limitation,  it  will  not  do  alone:  Ferris  and  wife  t. 
&m\Q^  eial.,n  Johns.  221;  Laveacres  y.  BUgfU,  Cowp.  356. 

We  are  desired  however  to  add  words  of  limitation  to  the 
devising  clause,  but  for  this  we  perceive  no  warrant  in  the  will. 
It  is  impossible  for  us  to  tell,  if  he  had  carried  out  his  intention 
further,  what  disposition  he  would  have  made  of  the  fee.  He 
might  have  limited  it  in  tail,  or  have  given  the  remainder  or 
rewersion  to  some  person,  other  than  the  devisee.  A  witness, 
Henry  Disbrow,  says»  that  he  asked  the  deceased  as  to  the 
further  disposition  of  his  estate,  to  which  he  replied,  that  as 
to  the  bequests  already  set  down,  he  had  made  up  his  mind 
upon  them,  for  some  time  past,  but  as  to  further  bequests  he 
had  not  made  up  his  mind,  and  must  take  some  further  time  to 
think  upon  the  subject;  upon  which  the  deponent  left  the  room 
for  some  time,  and  upon  his  return  found  the  deceased,  as  he 
thought,  incapable  of  proceeding  any  further  in  the  business. 
It  is  again  said,  the  word,  further,  is  to  be  used  in  connection 
with  the  preceding  clause,  in  which  a  fee  is  given  to  the  devisee 
therein  named  in  apt  words.  But  the  defendant  can  not  derive 
any  benefit  from  this  source,  because  it  is  an  entirely  distinct 
sentence  from  the  preceding.    It  needs  no  reference  to  it  to 
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give  it  meaning  and  effect;  it  is  perfectly  intelligible,  standing 
by  itself;  and  because  the  devises  are  to  different  persons.      The 
terms  **  item,"  "  further,"  *'  moreover,"  are  commonly  used  in 
the  beginning  of  a  new  devise  or  bequest,  without  indicating 
any  particular  intention  in  the  disposition  of  the  property:  4 
Bawle,  66.*    The  cases  where  this  word,  or  words  of  similar 
import,  have  enlarged  the  estate  into  a  fee,  are  such  as    id 
Neide  v.  Neide,  Id.  75,  which   was  this:  Testator  devised   as 
follows — Principally  and  first  of  all,  I  give  and  bequeath    to 
my  eldest  son,  J.  N.,  my  late  purchase  from  E.  0.,  as  also  four 
acres  of  woodland  in  a  comer,  etc.     The  land  purchased  from 
E.  0.  was  purchased  in  fee  simple,  and  it  was  held,  that  a  fee 
passed  to  the  devisee,  both  in  the  land  purchased  from  IS.  O*. 
and  in  the  four  acres  of  woodland.    This  court  were  of  opinion 
that  the  words,  my  late  purchase,  indicated  an  intention  to  give 
a  fee;  that  there  was  a  necessary  connection  between  the  two 
pieces  of  property;  that  in  fact,  the  latter  would  be  entirely  in- 
operative without  reference  to  the  former,  and  that  as  it  was  to 
the  same  person,  it  carried  a  fee  in  the  four  acres  of  woodland. 
Taking  then,  this  to  be  the  case  of  a  sale  and  conversion  of 
land  into  money,  according  to  the  principles  before  stated,  it 
follows  that  it  remains  so,  unless  there  has  been  an  election  to 
take  it  as  land.     Land  once  impressed  with  the  character  ot 
money,  must  remain  so  impressed,  until  some  person  electa  to 
take  it  in  its  original  character  as  land;  and  this  leads  to  the 
question,  whether  the  devisee,  Archibald  Gummings  Oraig,  so 
elected  to  consider  it.     It  must  be  observed,  that  nothing  which 
took  place  during  the  minority  of  Archibald  Gummings  Craig, 
can  make  any  difference  in  the  result,  for  an  infant  can  not  by 
any  act  of  his,  change  the  property:  nor  can  his  guardians;  nor 
is  the  fact  that  the  property  remained  unsold  until  the  devisee 
arrived  at  full  age,  entitled  to  any  weight  whatever  in  the  de- 
cision of  this  question.    It  also  seems  to  me  to  be  the  better 
opinion,  that  taking  the  estate,  and  holding  it  one  year  after  he 
attained  his  age,  would  not  of  itself  be  an  election,  although 
entitled  to  some  weight.     It  is  certain,  that  the  devisee  may 
take  it  himself  in  the  shape  of  land  or 'money;  but  when  there 
has  been  a  conversion  in  the  contemplation  of  the  court,  the 
onus  of  showing  that  the  property  ought  to  pass  under  a  differ- 
ent denomination,  by  proving  an  act  in  the  donee,  indicating 
his  intention  to  that  effect,  lies  on  the  party  who  claims  it  in  its 
original  estate.    It  is  therefore  incumbent  on  the  defendant, 

1.  JtvofM  T.  Jrnorr. 
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who  claims  the  property  aa  land,  to  show  that  Archibald 
Cmnmiiigs  Cndg  elected  so  to  consider  it;  and  this  the  will  it- 
self sufficiently  shows.  It  is  devised  by  the  testator,  as  real 
estate;  and  I  suppose  it  never  entered  his  mind,  when  he  took 
possession  of  the  property,  to  hold  it  in  any  other  character. 
And  this  argument  derives  strength  from  the  preceding  clause, 
where  the  testator  devises  the  other  house  which  he  held  by  the 
same  devise,  in  the  language  peculiarly  appropriate  to  the 
limitation  of  a  fee  simple  in  real  estate.  It  must  also  be  ob- 
served, that  the  testator  in  his  bequests  of  his  personal  funds, 
omits  words  of  inheritance;  which  would  seem  to  show  that 
however  little  he  may  have  been  benefited  by  his  education,  he 
was  aware  of  the  difference  in  the  nature  of  estates  real  and 
personal. 

If  then,  at  the  death  of  Archibald  0.  Oraig,  the  property  in 
dispute  is  to  be  treated  as  real  estate,  is  it  to  be  regarded  as  a 
new  acquisition  by  him,  or  must  it  be  taken  as  property  which 
descended  to  him  from  his  father,  or  was  it  devised  to  him  as 
real  estate  by  his  father;  and  did  it  under  the  act  of  1794,  pass 
to  his  heirs,  on  the  part  of  his  mother,  as  well  as  to  the  heirs 
on  the  part  of  his  father? 

The  plaintiff's  counsel  contend,  that  the  power  to  sell  is  a 
naked  power,  and  that  until  the  execution  of  the  power,  the 
land  descends  to  the  heir,  who  at  common  law,  would  be  en- 
titled to  the  profits.  As  a  consequence  of  this  doctrine,  it  is 
insisted  that  the  descent  is  not  broken,  but  that  Archibald  0. 
Craig  took  the  legal  estate,  and  that  in  electing  to  take  the  prop- 
erty as  land,  he  is  in  by  descent,  the  equitable  following  the 
nature  of  the  legal  estate.  But  we  do  not  yiew  the  authority 
as  of  this  description:  we  think  it  clear  that  the  authority  to 
the  executors  is  coupled  with  a  trust  and  an  interest.  I  accede 
to  the  principle  that  a  power  of  sale  does  not  of  itself  give 
the  legal  estate,  and  that  where  a  man  directs  his  executors  to 
9ell,  the  land  descends  until  sale  to  the  heir  at  law;  and  he 
may  enter  and  enjoy  the  rents,  issues,  and  profits,  for  his  own 
use.  A  devise  of  land  to  executors  to  sell,  passes  the  interest 
in  it,  but  a  devise  that  executors  shall  sell  the  land,  or  that 
land  shall  be  sold  by  the  executors,  gives  them  but  a  power. 
Whether  the  descent  is  broken  by  a  naked  power,  it  is  un- 
necessary to  decide,  nor  since  the  act  of  the  thirty-first  March, 
1792,  is  the  question  a  point  of  much  importance  in  Pennsyl- 
vania. Howeyer  it  may  be  as  to  a  naked  power,  there  can  be 
no  doubt,  that  in  the  case  of  a  power  coupled  with  an  interest, 
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as  we  think  this  to  be,  the  descent  is  faroken.  In  eoDsidering 
the  extent  of  a  power,  the  intention  of  the  parties  must  be  the 
guide:  Sug.  on  Pow.  459.  A  reference  to  the  terms  of  the 
will,  is  the  only  course  by  which  to  determine  whether  a  naked 
power  only  is  intended  to  be  given;  for  eyen  if  the  terms  made 
use  of  in  creating  the  power,  detached  from  the  other  parts  of 
the  will,  confer  merely  a  naked  power  to  sell,  yet  if  the  other 
provisions  of  the  will  evince  a  design  that  at  all  events,  the  lands 
are  to  be  sold,  in  order  to  satisfy  the  whole  intent  of  the  will, 
it  is  not  a  naked  power,  but  is  coupled  with  a  trust  and  an  in- 
terest: Franklins.  Osgood,  U  Johns.  527;  2  P.  Wms.  811.* 

Here  it  is  necessary  that  the  land  should  be  sold  to  satisfy 
the  whole  intent  of  the  will,  as  it  is  plain  that  he  has  directed 
the  whole  estate  to  be  turned  into  personalty,  under  an  impres- 
sion as  we  suppose,  that  was  the  best  disposition  of  his  estate 
for  the  benefit  of  his  only  son  and  heir.     The  testator  not  only 
authorizes,  but  he  directs  his  executors  to  sell;  and  by  a  neces- 
sary implication  from  the  will  they  are  authorized  and  directed 
to  rent  the  houses  devised,  until  they  shall  be  sold  according*  to 
the  directions  of  the  will.     The  character  of  such  a  power  does 
not  depend  upon  the  quantity  of  interest  given,  for  a  trustee 
invested  only  with  the  use  and  profits  of  the  land  for  the  ben- 
efit of  another,  has  an  interest  connected  with  his  power;  and 
it  has  been  held,  that  an  authority  to  lease  is  sufficient  to  ex- 
empt a  power  from  the  character  of  a  mere  naked  authority  to 
a  stranger:    2  Johns.  Gh.  29.'    This  is  a  devise  to  the  son, 
who  is  at  the  same  time  the  heir  of  the  testator;  but  supposing 
that  they  were  not  one,  what  authority  would  an  heir  have  to 
enter  on  the  land,  and  take  the  profits  ?    It  would  defeat  the 
whole  intention  of  the  will.     The  executors  must  have  an  in- 
terest to  carry  into  efiect  the  general  purposes  of  the  testator. 
It  results  as  a  necessary  implication  from  the  whole  will,  that 
this  is  not  as  is  contended,  a  mere  naked  power  to  the  executors, 
but  that  it  is  an  authority,  coupled  with  a  trust  and  interest, 
and  as  such  that  the  descent  is  broken.    But  did  this  property 
in  legal  contemplation  as  land,  come  to  the  devisee  from  his 
father?    We  think  it  did  not.     It  came  to  him  impressed  with 
the  character  of  money.     It  was  by  an  act  of  his  own  that  it 
was  reconyerted  into  land.    The  very  act  of  election  implies  a 
choice  between  the  two  species  of  property,  and  efbots  a  change 
in  the  nature  of  the  property  itself.    If  the  property  had  been 

told  by  the  executors  in  pursuance  of  the  directions  of  the  will, 

*-  - 
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And  the  devisee  had  beeome  tbe  purchaser,  as  he  might,  there 
can  be  no  doubt  that  it  must  be  viewed  in  the  light  of  a  new 
•eqnisition.  Where  tben  can  be  the  difference,  when  by  an  act 
of  his  own  he  elects  to  coneider  that  as  laud,  which  otherwise 
has  the  impress  fixed  upon  it  as  money?  It  is  a  purchase  of  it 
as  huid,  bj  a  surrender  of  the  right  which  he  undoubtedly  had 
to  consider  it  as  money.  And  there  is  no  hardship  in  this  to 
the  relations  ear  parte  paterna;  for  if  no  election  had  been  made, 
the  property  would  have  gone  to  his  relations  in  equal  degree, 
without  regard  to  the  source  from  whence  the  property  was  de- 
rived. And  this  seems  to  have  been  the  opinion  of  the  court 
in  AUisan  v.  WOsotiy  13  Serg.  &  B.  830. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Cited  in  Smith  v.  iStorr,  3  Whart.  65;  in  CommmweaUh  v.  Twrtiy^  3  Watta 

It  S.  357;  and  in  fituch  v.  Maekq/,  4  Id.  197,  to  the  point  that  where  the  pro- 

^Moda  of  TMd  estate  are  devised,  the  deviMe  may  elect  to  take  the  fond  either 

as  land  or  as  money;  in  Pariinson*8  appeal,  32  Pa.  St.  458,  to  the  point  that 

land  devised  to  be  converted  into  money  is  regarded  as  money;  in  Keely  v. 

Oraniham^  58  Id.  443;  in  Meily  v.  Wood,  71  Id.  493;  and  in  FotUr'a  appeal, 

74  Id.  399,  to  the  point  that  an  election  to  take  land,  as  land,  is  a  new  aoqai- 

sition  of  title;  in  Opdyke'a  appeal,  49  Id.  379,  to  the  point  that  a  taking  by 

Revise  is  a  purchase,  and  not  a  taking  by  descent;  in  Simpaon  v.  Kelso,  8 

Watts,  252,  to  two  points:  1.  That  land  directed  by  a  will  to  be  sold  and 

eonverted  into  money,  is  to  be  considered  as  a  devise  of  money;  2.  That  an 

election  on  the  part  of  the  devisee  operates  as  a  new  aoqaisition;  and  in  MU- 

tor  ▼.  Mtetdi,  8  Pa.  St.  425,  to  the  point  that  an  anthority  to  lease  ia  suffi- 

tieiit  to  redeem  a  power  from  the  character  of  a  mere  naked  anthority  to  a 

Granger.    This  case  was  again  brought  up  on  another  point,  and  is  reported 

in  4  Whart.  150. 
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[1  Wbabxoh,  sas.] 

UsasAXiED  Bxsmux  or  a  Kioht  of  Wat  hat  be  Amnxxed  to  a  particular 
mesBoage  or  dose,  either  by  express  stipulation  or  necessary  implication, 
according  to  the  occasion  of  the  grant. 

G&AicTOR  OF  SUCH  RiGHT  OF  Wat,  bt  Convetino  FULL  Privtleob  of  ingress, 
egress,  and  regress,  puts  his  right  thereto  exactly  on  a  footing  with  that 
of  his  grantee  as  a  co-tenant;  and  therefore  he  can  not  afterwards  use  his 
ungrsnted  residue  in  a  manner  difiEerent  from  that  contemplated  and  ob- 
vionaly  intended  by  the  parties  at  the  time  the  grant  was  made. 

AcnoN  on  the  case,  brought  in  this  court  by  William  Eirk- 
ham  against  John  Sharp,  jun.,  and  submitted  upon  an  agreed 
ease  stated  for  the  opitiion  of  the  court.    The  following  diagram 
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will  sufficiently  explain  the  references  in  the  statement,  and  in 
the  opinion. 
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In  1767,  Anthony  Morris  and  wife  granted  to  John  Idtle  and 
his  heirs  a  large  lot  of  ground  on  the  east  side  of  Fourth  street, 
between  Market  and  Chesnut  streets  in  the  city  of  Philadel- 
phia, the  position  of  which  is  sufficiently  shown  by  the  above 
diagram. 

In  1792,  said  Litle  and  wife  conyeyed  to  Robert  Smock  and 
his  heirs  a  part  of  the  aboye-mentioned  lot,  marked  on  the  dia- 
gram as  Kirkham's  house  and  lofc,  viz.:  *'  A  lot  on  the  east  side 
of  Fourth  street,  between  High  and  Ohesnut  streets,  contain- 
ing in  front,  on  Fourth  street,  twenty-five  feet,  and  in  depth 
about  one  hundred  feet,  more  or  less.  Bounded  east  by  a  brick 
stable,  standing  in  line  of  the  lot;  south,  by  Litle's  other 
ground;  west,  by  Fourth  street;  and  north,  by  ground  now  ot 
late  of  Litle.  Together  also  with  the  full  and  free  privilege 
and  authority  of  ingress,  egress,  and  regress,  by,  through,  and 
upon  a  four  feet  and  six  inches  alley,  extending  in  and  about 
f orty-five  feet  from  Fourth  street,  to  be  forever  left  open  between 
the  lot  hereby  granted  and  the  house  now  occupied  by  MisL 
Clinton;  also,  with  the  full  and  free  privilege  of  the  use  of  the 
pump  of  water,  being  in  the  yard  of  the  aforesaid  house,  and 
about  on  the  line  between  the  two  lots."  The  deed  contained 
a  covenant  on  the  part  of  the  grantee  to  build  a  good  three  story 
brick  house  on  the  lot  within  five  years.  The  premises  thus 
conveyed  to  Smock  are  now  the  property  of  the  plaintiff,  who 
holds  them  under  Smock  by  a  chain  of  conveyances.  Smock, 
in  1793,  erected  on  this  lot  the  three-story  brick  building  known 
as  No  7  South  Fourth  street,  with  two-stoty  back  buildings 
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numiiig  baek  to  the  stable  wall  mentioned  in  tne  deed,  and 
abown  in  the  diagram.  In  1827»  the  administrator  of  John 
litle  conyejed  to  Sharp,  the  defendant,  all  the  lot  conveyed 
bj  Mozxis  to  Liiile,  except  the  lot  conyejed  by  the  latter  to 
Smoek,  as  aboye  mentioned.  This  deed  conyeyed  the  premises, 
sabject  to  the  right  of  way  mentioned  in  the  deed,  to  Smock, 
aboye  referred  to,  and  "  to  all  the  covenants  made  by  the  said 
John  Litle  to  the  said  Robert  Smock."  Since  October,  1828, 
the  defendant  has  passed  on  foot  and  led  a  horse,  without  the 
leave  of  the  plaintiff,  through  the  four-and-a-half  foot  alley,  and 
on  through  a  continuation  thereof,  indicated  on  the  diagram  by 
a  dotted  line,  to  and  through  the  stable  wall,  through  which  he 
made  an  opening  into  the  stable.  The  question  submitted  to 
the  court  is,  whether,  in  point  of  law,  the  defendant  has,  by 
reason  of  the  premises,  interfered  with  or  obstructed  the  said 
alley,  or  the  use  or  enjoyment  thereof,  by  the  plaintiff,  as  he 
was  entitled  to  use  and  enjoy  the  same. 

Oadioalader  and  Chauncey,  for  the  plaintiff. 

Bead  and  Bouvier,  for  the  defendant. 

By  Court,  Gibson  0.  J.  The  sum  of  the  few  authorities 
which  bear  on  the  point  before  us,  is  given  in  Oruise's  Digest, 
tit.  24,  sec.  15,  where  it  is  said  that  the  use  of  a  way  must  be 
according  to  the  grant  or  the  occasion  of  it,  and  not  exceed  it: 
80  that  a  right  of  way  over  another's  ground  to  a  particular 
place  will  not  justify  the  use  of  it  to  go  beyond  that  place. 
For  this  is  cited  Howd  y.  Mng^  1  Mod.  190,  and  Lawton  v. 
Ward,  1  Ld.  Baym.  75,  which  bear  a  considerable  resemblance 
to  the  present  case.  In  the  former  of  them,  A.,  having  a 
light  of  way  over  B.'s  ground  to  Blackacre,  drove  his  cattle 
not  only  to  Blackacre,  but  to  a  place  beyond  it;  and  it  was 
argued,  that  when  they  were  at  Blackacre  he  might  drive 
them  whither  he  would.  On  the  other  side  it  was  urged,  that 
if  such  were  the  law,  A.  might  purchase  any  indefinite  number 
of  acres  adjoining  Blackacre,  by  which  the  grantor  of  the  way 
might  be  entirely  deprived  of  the  benefit  of  his  land;  and  that 
as  prescription  presupposes  a  grant,  it  ought  to  be  continued 
aooording  to  the  intent  of  its  original  creation;  to  which  the 
court  assented,  and  gave  judgment  accordingly.  Were  the 
defendant  the  grantee  of  an  easement,  this  principle  would  be 
decisive  of  our  case;  but  he  is  the  owner  of  the  soil  subject  to 
an  easement  granted  by  his  predecessor  to  the  other  side,  and 
consequently,  the  owner  of  all  the  ground,  over  which  he  passes 


40  ElSKHAM  V.  EtaA2P.  (T< 


in  going  from  the  stveet  to  the  termination  in  dispnie;  xsd  the 
difficnlty  is  to  underfitand  how  an  injuiy  is  done  to  the  gmntee 
by  any  use  of  the  grantor's  own  soil,  which  is  not  an  actual 
disturbance  of  the  easement.     I  haye  found  no  authority  for 
what  struck  me,  in  the  course  of  the  argument,  as  being  a  ten- 
able position ,  that  the  grant  of  a  way  passes  the  whole  nse  of 
it,  except  where  a  right  of  participation  by  the  grantor  is  re- 
served in  tenns;  nor  do  I  mean  to  intimate,  that  the  law  would 
be  so  held,  were  the  question  now  to  be  decided.     For  myself « 
however,  I  may  remark,  that  agreeably  to  the  rule  which  requires 
a  grant  to  be  interpreted  most  beneficially  for  the  grantee,  a 
strong  argument  might  be  made  for  the  affirmative,  inasmuch 
as  exclusive  enjoyment  is  more  beneficial  than  mere  piartieipa- 
tion,  especially  in  a  way  which  the  grantee  is  to  repair. 

In  the  absence  of  special  provision  in  the  grant,  questions  of 
this  sort  must,  perhaps,  depend  on  the  nature  of  the  way  and 
the  degree  of  possession  necessary  to  its  enjoyment.  But,  not 
to  insist  on  that,  it  is  certain  that  the  ungranted  residue  of  a 
right  of  way  may  be  annexed  to  a  particular  messuage  or  close, 
either  by  express  stipulation  or  necessary  implication,  accord- 
ing to  the  occasion  of  the  grant.  An  instance  of  this  might  be 
found  in  the  disposal  of  houses  surrounding  a  court,  originally 
destined  to  be  a  common  avenue  to  them,  in  which  it  would  be 
sufficiently  obvious  from  the  disposition  of  the  property,  that 
the  right  of  way  had  been  appended  to  the  houses  and  not  to 
the  owner  of  them.  By  the  act  of  laying  out  the  ground  as  a 
court,  it  would  be  allotted  to  the  houses  intended  to  adjoin  it, 
so  as  to  pass  with  them  as  an  appurtenance;  and  the  right  of 
the  owner  would  be  correspondingly  qualified  by  the  nature  of 
the  use  to  which  it  was  dedicated.  Sales  of  the  houses  would 
successively  abridge  it,  till  it  were  ultimately  ezting^shed 
along  with  his  property  in  the  last  of  them,  when  the  pur- 
chasers might,  by  common  consent,  bar  the  entrance  against 
his  person,  notwithstanding  his  legal  title,  just  as  they  might 
bar  it  against  a  stranger.  During  his  ownership  of  but  a  part 
of  the  property,  he  would  be  entitled  to  no  privilege  that  be 
had  not  originally  annexed  to  it;  nor  could  his  right  to  use  the 
court  as  a  thoroughfare  to  a  messuage  or  close  adjoining  him 
on  the  further  side,  be  greater  than  that  of  any  of  his  grantees. 
Is  not  that  the  case  before  us?  The  plaintiff  and  the  defend- 
ant derive  their  titles  respectively  from  the  owner  of  a  larger 
lot,  of  which  the  premises  were  parcel;  on  the  one  extremity  of 
which  stood  the  Indian  Queen  tavern  with  its  appendances,  and 
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oa  the  other  a  hoaae  in  the  tenure  of  a  Miss  Clinton.  This  house 
ma  a  distinot  temementy  and  bounded  in  the  rear  by  the  stable 
wall  of  the  taTem.  Of  the  ground  between  the  house  and  the 
tftTem,  Smook  from  whom  the  plaintiff  derires  his  title,  pur- 
ehaaed  a  part  for  the  site  of  a  house,  bounded  in  the  rear  also 
by  the  stable  wall,  and  on  the  side  next  to  Miss  Clinton's 
house,  by  a  line  passing  at  a  certain  distance  from  it  to  the 
rtreei»  the  intervening  space,  to  the  depth  of  the  front  building, 
being  left  open  for  an  alley  to  be  used  in  common.  No  part  of 
the  stable  adjoined  the  alley,  the  entrance  to  it  being  from 
another  street,  and  in  the  rear  of  the  whole. 

In  this  state  of  the  premises  Smock  built  the  house  owned 
by  the  plaintiff;  and  we  have,  therefore,  two  houses  on  an  alley 
as  the  common  easement  of  both,  which  was  ostensibly  designed 
in  its  creation  to  be  subservient  to  no  other  part  of  the  property; 
for  the  blind  wall  of  the  stable,  which  was  a  durable  structure, 
would  indicate  to  the  eye  of  a  purchaser,  that  it  was  designed 
for  a  permanent  barrier  against  admittance  on  that  side;  so 
that  in  every  material  respect,  the  case  correspouds  to  that  of 
the  houses  on  a  court.     It  is  plain,  therefore,  that  to  make  the 
alley  an  appurtenance  to  what  it  was  not  at  the  time  of  the 
purchase,  would  be  a  fraud  upon  the  contract.     The  intent  of 
the  parties  is  observable,  however,  not  merely  in  the  condition 
of  the  premises,  as  the  basis  of  the  agreement,  but  in  the  terms 
of  the  conveyance.     Smock  was  to  have   the  full  and  free 
privilege  of  ingress,  egress,  and  regress;  to  which  end,  the  alley 
was  to  be  perpetually  open  between  the  lot  granted  and  the  house 
reserved.     This  shows  to  a  reasonable  intent,  that  the  enjoy- 
ment of  the  alley  was  to  be  by  the  tenants  of  the  premises 
particularly  named;  that  the  grantor,  though  owner  of  the  soil, 
reserved  no  right  to  the  alle^  but  what  was  incident  to  the 
ownership  of  his  house;  and  that  in  this  respect  he  put  his 
rif^ht  exactly  on  a  footing  with  that  of  his  grantee  as  a  co-tenant. 
If  BO,  the  principle  of  HoweL  v.  King  and  Lawton  v.  Ward  is 
applicable  to  it  with  decisive  effect. 

But  again,  not  to  insist  on  the  word  ''  free,"  which  was  held 
in  Smilh  v.  Kemp,  2  Salk.  637,  to  pass  an  exclusive  right  of 
fishery,  the  word  **  full "  was  evidently  designed  to  signify  not 
only  a  community,  but  an  equality  of  enjoyment,  both  in  the 
manner  and  the  measure  of  it;  consequently,  if  the  defendant 
might  use  the  alley  as  a  way  to  his  stable,  by  breaking  through 
the  wall,  so  might  the  plaintiff  use  it  in  subservience  to  any 
adjoining  close,  which  it  might  happen  that  he  could  approach 
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from  the  termination  of  the  alley  over  his  own  ground;  and 
the  principle  indicated  in  the  two  oases  cited  is,  therefore, 
equally  appliq^ble  to  both.  But  the  plaintiff's  enjoyment,  so 
far  from  being  full  in  any  sense  of  the  word,  would  be  actually 
hindered,  if  his  servants  or  children  were  exposed  to  the  danger 
of  being  trampled  upon  by  horses,  or  annoyed  by  the  transpor- 
tation of  ordure.  -These  would  present  an  actual  impediment 
to  the  free  use  of  the  alley  secured  to  him  by  the  conveyance. 
Having  regard,  then,  either  to  the  nature  of  the  occasion  or 
the  terms  of  the  grant,  it  seems  clear,  that  the  alley  was  de- 
voted to  the  ordinary  purposes  of  the  houses;  and  that  the 
defendant  could  not  lawfully  pass  with  his  horses  through  it, 
or  use  it  as  a  common  footway  to  his  stable. 
Judgment  for  plaintiff  generally. 


Cited  in  Bird  v.  SmWi,  8  Watta,  440,  to  the  point  that  in  the  case  of  a 
grant  of  a  right  of  way,  the  right  ia  not  neoessarily  ezcluaive;  in  J'amimm 
V.  McOreedy,  5  Watts  &  S.  140,  to  the  point  that  the  nse  of  a  privilege  can 
not  be  extended  beyond  the  objects  originally  contemplated  by  the  parties; 
in  Commonwealth  v.   IFooc^,  10  Pa.  St.  07,  to  the  point  that  when  the  owner 
of  land,  to  which  the  right  of  an  alley  is  appurtenant,  puzxshases  adjoining 
ground,  he  can  not  extend  this  right  of  way  to  the  recently  purchased  land; 
in  Shroder  v.  Brenneman,  23  Id.  351,  to  the  point  that  a  man  having  a  right  of 
way  over  another's  land  to  a  particular  close,  can  not  enlarge  or  extend  it  to 
other  closes;  in  Kiefer  v.  Im/ioff,  26  Id.  44,  to  the  point  that  a  grant  should 
be  construed  against  the  grantor  so  far  as  to  pass  the  privileges  affixed  by 
himself  to  the  property  conveyed;  in  Pa,  B.  B,  Co,  v.  Jones,  50  Id.  424,  to 
the  point  that  a  permanent  road  established  by  the  owner  over  his  property, 
necessary  for  its  convenient  use,  will  not  be  destroyed  by  his  sale;   in  Dekt' 
ware  d:  II.  C,  Co,  v.  Torrey,  33  Id.  149,  to  the  point  that  an  injury  to  a  ri^ht  is 
actionable,  although  the  damage  be  inappreciable;  in  Philadelphia  ^  T.  B, 
B,  Co,,  4  Whart.  45,  to  the  point  that  the  legal  title  to  the  ground  over 
which  a  street  passes,  remains  in  the  person  who  owned  it  before  the  street 
was  opened;  and  distinguished  in  WilUama  v.  Esling,  4  Pa.  St.  487. 

Easements  abb  Attached  to  the  Estate,  and  not  to  the  person:  HilU 
r.  Afiller,  24  Am.  Dec.  218,  note  222. 
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Welsh  t;.  Ubheb. 

[3  Hixx  Gh.  187.] 

k  OnarwmTAMcm  sr  as  Aosmt,  in  the  style  of  ''I,  A.  B,,  attoniej  in  faol 
of  0«  D.,  do  gnuat,"  etc,  and  signed  "A.  K,  sgent  of  a  D.,**  is  insoffi- 
eient  at  law  to  pass  the  principal's  title. 

A  DmiBurivB  Gomyktanck  will»  nr  Equitt,  be  Eubcutju)  as  an  agreement 
for  a  oonyeyanee,  in  order  to  effectoate  the  intention  of  the  parties; 
tharafore^  a  conTeyanoe  by  an  agent  nugatory  beoaose  professing  to  pass 
tta  title  from  himsftlf,  will,  where  there  was  ample  authority  in  the 
•gsnt  to  bind  his  principal,  had  the  conveyance  been  in  proper  form,  be 
easovted  in  equity  as  an  agreement  of  the  principaL 

Am  Bquieabui  Mortoaob  is  Created  by  an  indorsement  at  the  time  of  her 
ssle^  cm  a  ship's  register,  which  is  thereupon  retained  by  the  yendor,  that 
the  vessel  shall  not  be  sold  until  the  notes  given  for  her  porohase  money 
hare  been  paid. 

Idbl — SvcB  EqirrrABLE  Mobtoaos  will  be  enforced  against  creditors  who 
obtain  subsequent  l^gal  lien,  as  by  attachment^  but  not  as  against  sub- 
sequent  purchasers  for  value,  without  notice. 

Box  in  equity  praying  that  the  indorsement  hereinafter  set 
forth  be  deoreed  a  mortgage;  that  Patrick  Usher  be  decreed  to 
perfect  plaintiff's  title  to  the  Junietta,  and  for  an  injunction 
•gainst  said  Usher's  attaching  creditors.  The  indorsement 
referred  to  was  one  made  across  the  register  of  the  brig 
Junietta,  at  the  time  of  its  sale  by  plaintiff  to  Patrick  Usher, 
to  the  effect  that  the  yessel  should  not  be  sold,  until  its  pur- 
chase money  had  been  paid.  Later,  a  conveyance  of  the  vessel 
to  plaintiff  by  Wm.  A.  Usher,  agent  of  Patrick  Usher,  was  made 
in  the  manner  stated  in  the  opinion.  The  yessel  having  been 
attached  afterwards  by  creditors  of  Patrick  Usher,  plaintiff  in* 
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terpoBed  his  cl^ms  at  law,  where  they  were  rejected.     Tliia  bill 
waa  thereupon  brought. 

Hunt  and  Thomson,  for  the  plaintiff. 

Petigru  and  Dunldn,  contra, 

Harpeb,  J.     I   am    of    opinion,  that    the    deed    executed 
by  William  Usher,  though  it  could  not,  as  has  been  decided, 
operate  at  law  as  the  conveyance  of  Patrick  Usher,  must  be 
executed  in  equity  as  the  agreement  of  Patrick  ITsker;    cer- 
tainly it  is  such  an  one  as  the  court  would  execute  as  ag^ainst 
Patrick  Usher  himself,  and  his  legal  representatives.     This  is 
not  a  reforming  of  the  instrument,  but  goes  on  the  familiar 
equity  principle,  that  when  property  is  attempted  to  be  trans- 
ferred by  deed^  and  there  are  circumstances  to  prevent  its 
operating  as  a  conveyance,  equity  will  give  it  effect  as  an  agree- 
ment; as  in  the  case  of  Caiman  v.  SarreU,  1  Yes.  jun.  BO;  3 
Bro.  G.  G.  12/  where  bank  stock,  which  could  only  be  trans- 
ferred legally  on  the  books  of  the  bank,  was  attempted  to  be 
by  deed;  there  is  no  question  but  that  the  court  would  ha^e 
executed  it  as  an  agreement  if  there  had  been  a  sufficient  con- 
sideration; and  in   Wadsworth  v.   Wendell,  5  Johns.  Ch.   224» 
where  land  was  attempted  to  be  conveyed  by  an  instrument 
having  in  other  respects  the  form  of  a  conveyance,  but  in  con* 
sequence  of  ''  mistake  or  ignorance,"  as   the  chancellor  ex- 
presses it,  without  a  seal.     The  rule  is  laid  down  generally  in 
Morse  v.  FauUcner,  1  Anst.  II,  that  an  agreement  to  convey,  or 
a  deficient  conveyance,  will  bind  the  lands  in  the  hands  of  tho 
grantor  or  his  heirs. 

Now,  there  is  no  doubt  that  William  Usher  had  authority  to 
convey  this  vessel.  He  attempted  to  convey  by  deed,  but,  by 
mistake  or  ignorance,  executed  the  deed  in  his  own  name.  If 
an  agent  contracts  in  his  own  name,  without  disclosing  lua 
principal,  the  general  rule  of  law  is,  that  the  principal,  if  after- 
wards discovered,  is  liable  on  that  contract:  Waring  v.  Favenckf 
1  Gamp  N.  P.  85;  Bymsr  v.  Suwercrapp*  Id.  109;  Bailion  v.. 
Hodgson,  4  Taunt.  676.  If  William  Usher,  therefore,  had  only 
agreed  to  convey  in  his  own  name,  and  vnthout  reference  t» 
his  principal,  it  follows  that  the  principal  would  have  been 
bound;  but  he  does  refer  to  his  principal.  The  terms  of  the 
deed  are:  "I,  William  Usher,  junior,  attorney  in  fact,  of 
Patrick  Usher,  owner  of  the  brig  Junietta,"  etc.  From  a 
technical  legal  principle,  and  from  the  manner  in  which  the 
deed  is  signed,  this  can  not  operate  as  a  conveyance  at  law; 

1.  S.  O.  9.  Kfmer  ▼.  Amverercfijp. 
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but  can  theie  be  aay  doabt  as  to  what  was  meaiai?  And  what 
is  there  io  prevent  equity  giving  effect  to  that  intention  ?  Th« 
words  "  attbrney  la  £aet  of  Patrick  Uaber/'  ara  regarded  at  law 
as  tenna  of  description  and  surplusage;  and  when  aa  executor 
sella  the  goods  of  his  testator,  and  takes  a  bond  payable  to 
himself,  aa  executor,  at  law  this  is  r^parded  as  his  personal 
debt,  and  the  term  "executor  "  as  a  word  of  deseription.  But 
is  there  any  doubt  that  in  equity  this  si^ifies  the  trust,  and 
that  the  bond  will  be  r^^arded  as  assets  of  the  estate?  I  caa 
Qoi  conceive  a  case  iu  which  equity  ought  to  aid  a  defective 
conveyance,  if  uot  in  this. 

I  think,  also,  with  the  deference  which  I  always  feel  towards 
the  judgment  of  the  chancellor  who  pronounced  the  decree, 
that  the  indorsement  on  the  ship's  register  constituted  an  equi- 
table mortgage,  and  gave  an  equitable  lien.     Lord  Hardwicke, 
in  LowUudl    v.   Jbnkins,  2  Eq.  Gas.  Abr.  381,  explains  what  is 
meant  by  goods  being  bound  by  an  execution;  that  is,  be  de- 
scribed the  lien  of  an  execution,  "  that,  if  the  defendant  makes 
an  assignment  of  his  goods,  unless  in  market  overt,  the  sheriff 
may  take  them  iu  execution."     To  say,  then,  that  the  vendee 
shall  not  have  power  to  sell,  is  in  terms  to  say  that  the  vendor 
shall  have  a  lien.     This  could  not  operate  as  a  mortgage  at  law, 
because  it  did  not  change  the  property;  and  it  would  therefore 
be  regarded  as  nothing  else  than  a  personal  contract;  but  so  to 
r«^g:ird  it  in  equity,  would  be  to  render  it  absolutely  nugatory 
And  UDmeaning.     The  vendor  had  already  all  the  security  ihiii 
tbe  personal  liability  of  the  vendee  could  give  him.     This  con- 
struction is  aided  bj  the  circumstance  of  the  vessel's  register 
being  left  in  Welsh's  possession.     I  need  not  refer  to  the  cases 
in  which  the  deposit  of  title  deeds  is  held  to  constitute  an  equi- 
table mortgage,  to  which  this  seems  very  analogous. 

This  equity,  though  existing,  could  not  prevail  against  a  sub- 
^^quent  purchaser  for  valuable  consideration,  without  notice. 
The  only  matter  on  which  if  struck  me  there  might  be  a  doubt, 
vas,  whether  it  could  prevail  against  creditors  who  had  subse- 
quently obtained  legal  liens.  But  a  reference  to  authorities  puts 
this  out  of  question.  In  Burgh  v.  Frartjcis,  referred  to  iu  Tay^ 
lor  V.  Wheeler,  2  Vern.  564,  the  defect  of  livery  in  making  a 
mortgage,  was  supplied  against  judgment  creditors.  In  ^inch 
V.  The  Earl  of  Winchelsea,  1  P.  Wms.  277,  it  was  held  that  an 
agreement  to  convey,  on  adequate  consideration,  would  be  good 
against  a  subsequent  judgment.  In  Burn  v.  Burn,  3  Yes.  582, 
the  case  of  Sir  Simeon  Stuart  is  referred  to,  in  which  an  incom- 

Av.  Duo,  Vol.. 
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plete  agreement  to  mortgage  was  made  good  against  a  judg- 
ment. 

To  the  same  effect  were  our  own  decisions,  in  Bead  y.  Sim- 
mons, 2  Eq.  554,  and  Menude  y.  Delaire,  Id.  565.  In  Taylor  t. 
WheeleVy  the  defect  of  a  surrender  in  a  mortgage  of  copyhold 
was  supplied  against  the  assignees  of  the  bankrupt  mortgagor; 
here  the  complete  legal  title  was  in  the  trustees  of  the  creditoi-s. 
The  chancellor  at  first  doubted,  but  said  that  the  creditors 
would  be  entitled  to  no  more  than  was  properly  the  bankrupt's. 
I  need  hardly  obserYO,  that  there  is  no  question  of  notice  or 
want  of  notice  to  creditors,  where  fraud,  arising  out  of  the  pos- 
session of  the  mortgagor  or  Yendor,  is  relied  on.  I  do  not  find 
the  precise  case  of  an  attachment,  but  there  can  not  be  a  doubt 
that  it  must  be  governed  by  the  same  principles.  Its  lien  can 
not  be  of  a  higher  nature  than  that  of  a  judgment  and  execu- 
tion. It  holds  the  property  that  it  may  be  rendered  liable  to 
execution.  It  could  not  take  the  property  against  the  lien  of 
an  older  execution,  against  which,  however,  the  equitable  claim 
would  prevail.  Still  stronger  is  the  case  of  the  bankrupt's  as; 
signees.  It  was  a  ground  of  the  decision  at  law,  that  if  any 
equitable  lien  existed,  the  remedy  was  in  equity,  and  the 
plaintiff  can  not  be  repelled,  now  that  he  comes  into  equity  to 
seek  it.  It  is  therefore  ordered  and  decreed,  that  the  chancel- 
lor's decree,  refusing  the  injunction,  be  reversed,  and  that  the 
defendants,  attaching  creditors  of  Patrick  Usher,  be  enjoined 
from  proceeding  against  the  Junietta. 

Johnson  and  O'Neall,  JJ.  ,  concurred. 


Tus  Principal  is  Bound  bt  the  Sealed  CoNTEAor  or  deed  of  his  agvit 
only  when  it  ia  executed  in  his  name.  It  will  not  suffice  that  the  agent 
signing  his  own  name  adds  thereto  words  describing  himself  as  agent,  as  was 
done  in  the  principal  case:  Andrewn  v.  EsUs,  26  Am.  Dec  521,  and  note; 
Stone  V.  Wood,  17  Id.  529;  Taft  v.  Brewster,  6  Id.  280;  SHnchJUid  v.  LiOU, 
10  Id.  65;  Locke  v.  Alexander,  11  Id.  750;  McDonough  v.  TempUman,  2  Id. 
513;  ElweU  v.  Shaw,  8  Id.  126. 

Innocent  Pubchasebs,  Rights  of. — ^A  court  of  equity  will  not  deprive  an 
innocent  purchaser  of  a  le^  advantage  in  favor  of  a  latent  equity:  Patrick 
V.  Mamliall,  4  Am.  Dec.  670;  and  so  liens  for  purchase  money  will  not  be  en- 
forced against  a  sub-purchaser,  for  value,  without  notice:  BUght  v.  Banbt,  17 
Id.  136. 

Equitable  Tttls  Pbsvails  against  creditors  of  him  who  has  naked  legal 
title:  Morgan  v.  Morgan,  21  Am.  Deo.  638.  The  execution  of  a  deed,  and 
its  recording,  is  valid  as  against  an  attaching  creditor  of  the  grantor,  whose 
attachment  is  levied  before  an  actual  delivery  to  the  grantee:  Hedge  v.  Drewt 
22  Id.  416. 

Reliep  in  Equitt  aoainst  Mistake,  when  owing  thereto  a  writing  has 
failed  to  fulfill  the  intent  of  the  parties:  See  Cfiomberlain  v.  Tkomp8(m,  26 
Am.  Dec.  390^  and  cases  collected  in  note 
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BoYKiN  AND  Wife  v.  Ciples  et  al. 

[3  Hnx  Ok.  200.] 

A  ifAtt^T»T>  WoMAH  IS  NOT  Bound  bt  ths  Deed  of  heb  Httsband,  of  prop- 
erty aettled  to  her  separate  nse. 

The  Husband  is  T&iraTBE,  tbom  Necessity,  for  the  wife,  where  property 
has  been  settled  to  her  separate  use,  but  without  the  intervention  of  a 
tmstoe,  and  is  therefore,  in  such  case,  a  necessary  party  to  a  suit  fox 
the  recovery  of  the  property  in  behalf  of  tho  wife,  and  will  in  such  suit 
dispeose  with  the  necessity  of  any  farther  prochein  amy. 

Ibdl — ^Tux  Husband,  though  He  mat  be  a  Trustee  of  necessity,  is  never 
a  proper  trustee,  and  if  trustee  from  necessity,  will  be  replaced  by  the 
coort,  upon  a  bill  filed,  concerning  the  wife's  separate  property,  coming 
before  it. 

Bill  in  eqaitj.  Bj  the  will  of  John  Adamson,  deceased, 
there  was  left  to  hia  two  daughters  and  to  his  granddaughter, 
ctrtaia  personal  property,  to  their  sole  and  separate  use  and 
beuefit,  without  being  in  any  manner  subject  to  the  debts,  con- 
truct8,  or  forfeitures  of  their  husbands,  for  their  natural  lives, 
and  upon  tht^ir  death  to  the  heirs  of  their  respective  bodies  then 
living,  or  if  there  were  failure  of  such  heirs,  then  the  share  of 
the  one  dying  without  such  heirs  should  go  to  the  others. 
The  husbands  of  these  legatees,  desirous  of  barring  this  contin- 
gent remainder,  executed,  with  the  consent  of  their  wives,  inter- 
changeable deeds  of  release  of  their  wives'  right,  under  the 
remainder,  with  covenants  of  warranty  against  any  future  claim 
by  themselves,  their  wives,  or  any  one  claiming  under  them. 

Afterwards  Mrs.  Delesseline,  a  daughter  of  testator,  died  with- 
out issue,  whereupon  plaintiff  and  his  wife,  the  granddaughter, 
brought  this  suit  to  recover  their  proportionate  share  of  the 
property  left  Mrs.  Delesseline,  as  by  the  terms  of  the  remainder, 
Umited  in  the  will. 

King,  for  the  appeUants,  defendants  below. 

Petigru,  corUra. 

Habpeb,  J.  The  only  question  necessary  to  be  considered 
is,  whether  a  married  woman  may  sustain  a  suit  for  her  separate 
property,  her  husband  being  joined  in  the  bill.  If  she  may,  she 
certunly  can  not  be  estopped  by  her  husband's  deed,  made  in 
his  individual  capacity. 

When  property  is  settled  to  the  separate  use  of  a  married 
woman,  and  no  trustee  is  appointed,  it  is  the  known  rule  of  the 
court  that  the  husband  shall  be  made  ii  trustee.  Being  such 
trustee,  it  should  seem  that  he  was  a  necessary  party  to  a  suit 
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for  the  trast  property,  and  being  liable  for  costs,  tbat  any  other 
prochein  amy  was  unnecessary.  It  is  trne  tbat  it  was  said  bj 
Lord  Hardwicke,  Pawlet  v.  Dekmcd,  2  Yes.  sen.  663,  if  a  bill  be 
brougbfc  by  hasband  atnd  wife  for  the  wife's  property,  it  is  the 
husband's  bill ;  but  in  that  case,  for  aught  that  appears,  the  suit 
was  for  the  benefit  of  the  husband. 

He  explains  in  OriffUk  v.  Hood^  2  Yes.  453,  that "  where  there 
is  anything  for  the  separate  use  of  the  wife,  a  bill  ought  to  be 
brought  by  her  prochein  amy  for  her,  otherwise  it  is  her  hus- 
band's bill.  However,  there  have  been  cases  of  such  a  bill  by 
the  husband  and  wife,  and  the  court  baa  taken  care  of  the  wife, 
and  ordered  payment  to  some  person  for  her." 

This  is,  I  suppose,  what  we  are  bound  to  do,  if  the  bill  be 
sustained.  A  husband,  from  necessity,  is  construed  the  trustee 
of  the  wife,  but  he  is  not  the  proper  trustee.  In  general,  the 
office  of  a  trustee  is  to  protect  the  property  against  the  husband. 

The  chancellor's  decree  is  therefore  affirmed,  and  it  is  ordered 
that  it  be  referred  to  the  commissioner  to  report  to  the  court 
of  chancery,  at  its  next  sitting,  a  proper  person  to  be  appointed 
the  trustee  of  the  plaintiff,  Mrs.  Boykin,  and  that  upon  such 
trustees  being  appointed,  the  property  allotted  to  Mrs.  Boykin 
under  the  writ  of  partition,  be  delivered  to  him  to  be  held  to 
the  uses  of  John  Adamson's  will. 

Johnson  and  O'Neall,  JJ.,  concurred. 


A  Mabrisd  Woman  ma7  Hold  Separate  Pbofebtt  in  equity^  throagh 
the  intervention  of  a  trust,  though  no  truatee  hxM  been  appointed:  OarroU 
V.  Lee,  22  Am.  Dec.  350. 


Thompson  et  al,  v.  Murray  et  al. 

[2  Hill  Cb.  204.] 

The  Wife  can  not  be  Endowed,  in  the  estate  held  by  her  husband,  hM 
trustee. 

Ck)NTRiBUTiON  AMONG  DoxEES,  for  the  discharge  by  one  of  a  burden  incident 
to  the  entire  property  of  tlioir  common  donor,  will  not  be  enforced  where 
the  donor  retained,  after  the  gift,  sufficient  property  to  satisfy  the  bur- 
den, and  to  which  it  migiit  have  been  remitted  by  proper  proceedings; 
therefore  one  of  several  donees,  who  has  had  the  property  given  him 
seized  under  execution  issued  against  his  donor,  and  thereupon  sold,  is 
not  entitled  to  contribution,  where  the  donor  had  property  ample  to 
discharge  the  execution,  and  to  which  the  execution  creditor  might  have 
been  compelled  to  resort. 

A  PowEK  OF  Appointment  by  Will  given  a  married  woman,  by  a  deed 
conveying  property  to  a  trustee  for  her  use,  is  valid,  and  does  not  need, 
to  justify  its  exercise,  the  express  consent  of  the  husband. 
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Bill  in  equity.     The  bill,  to  whidli  were  pBrfjfis  plaiatiff, 
TkompsoD,  bis  vife,  and  Michael  Murray,  ROn  of  the  latter  by 
hor  former  husband,  John  M.  Murray,  sot  forth  a  purchase 
by  the  latter,  during  the  existence  of  his  marriage  with  Mrs. 
Thompson,  of  a  lot  in  Charleston,  and  a  subsequent  convey- 
aoce  of  the  aanae  by  him  to  Stevens  Perry,  a  defendant  herein, 
in  trust  for  Mrs.  Connoly,  Mrs.  Thompson's  mother,  by  a  deed 
oonferriiig  u^x>n  Mrs.  Couuoly  the  power  of  devising  the  same. 
Mi's.  Connoly  afterwards  exercised  the  power  in  favor  of  Mrs. 
James  Hurray,  another  of  her  daughters,  upon  the  condition 
that  certain  payments  be  made  Michael  Murray.     The  bill 
daimed  that  this  exercise  of  the  power  was  void,  because  of 
having  been  without  the  consent  of  Mrs.  Oonnoly's  hnsband; 
thut,  in  consequence,  the  land  either  reverted  to  the  use  of  the 
grantor,  Murray,  and  of  his  will,  by  which  a  life  estate  in  all  of 
his  property  was  given  to  his  wife,  remainder  to  his  son;  or 
that  else  it  should  be  distributed  amoug  the  heirs  of  Mrs.  Con- 
noly.    A  release  of  her  dower  in  tiiis  lot,  which  had  been  given 
by  Mrs.  Thompson  at  the  time  that  her  former  husband  con- 
veyed it,  was  sought  to  be  avoided,  upon  the  ground  of  infancy 
at  the  time  that  it  was  made.     Contribution  was  also  sought 
against  Mrs.  James  Murray  because  of  slaves  given,  some  to 
Mrs.  Murray,  some  to  Mrs.  Thompson,  by  their  father,  Bichard 
Connoly.    One  given  the  latter  had  been  seized  and  sold  under 
execution  issued  against  said  Bichard  Connoly.     The  other 
facts  appear  from  the  opinion. 

Baiiey  and  Lanct^  «or  the  appellants. 

Dankin,  conlra. 

O'Nball,  J.  Upon  tiie  plaintiff's  third  ground  of  appeal, 
it  is  only  necessary  to  remark,  that  the  chancellor  says 
that  there  was  no  proof  of  the  infancy  of  the  plaintiff,  Mrs. 
Thompson,  then  Mrs^  Murray,  at  the  time  she  renounced  her 
dower.  This  is  a  very  sufficient  answer  to  the  ground.  But 
without  saying  that  even  infancy  would  avoid  her  renunciation 
of  dower,  there  is  another  view  which  would  prevent  her  from 
being  endowed  of  the  premises.  According  to  the  proof,  hex 
husband  (Murray)  purchased  the  premises  as  a  trustee  for  Mrs. 
Connoly,  and  paid  for  them  with  money  furnished  by  her.  His 
seisin  was,  therefore,  entirely  in  trust,  and  of  such  an  estate, 
it  was  held  in  the  case  of  Flantt  v.  Payne^  2  Bail.  319,  the  wife 
could  not  be  endowed. 

As  to  the  plaintiff's  second  ground,  there  can  be  as  little 
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difficulty;  for  let  it  be  conceded  that  generally,  as  among  Tolan- 
teers,  there  ought  to  be  contribution  to  remove  a  general  lien 
attached  upon  the  whole  property  conveyed;  yet  this  case  can 
not  have  the  benefit  of  such  a  rule.     For  contribution  can  never 
be  asked  for  on  account  of  the  removal  of  a  common  burden  on 
property  conveyed,  unless  there  was  an  inevitable   necessity 
that  a  part  of  the  property  conveyed  should  pay  it;  Screven  ▼. 
Joyner,  executor,  and  others,  1  Hill  Ch.  261  [26  Am.  Dec.  199]. 
This  inevitable  necessity   or  compulsion  to  pay   might  exist 
among  volunteers,  where  the  donor  had  given  to  them  his  whole 
estate,  aud  was  thereby  rendered  insolvent,  or  had  given   to 
them  a  part  of  his  estate,  and  had  subsequently  become  insolv- 
ent.    But  such  necessity  or  compulsion  can  not  exist  when  the 
donor  is  still  solvent,  and  a  creditor  seizes  and  sells  the  property 
given,  or  the  donee  pays  the  donor's  debts.     For  iu  such  a  case 
the  creditor  either  has  no  right  to  sell  the  property  at  law,  or 
in  all  events  in  equity,  and  would  be  forced,  on  a  proper  appli- 
cation, to  exhaust  the  donor's  estate  before  he  would  be  allowed 
to  go  against  property  which  his  debtor  had  given  away.     In 
this  case  it  is  not  pretended  that  the  donor  is  insolvent;  and  it 
hence  follows  that  there  can  not  have  been  that  inevitable  ne- 
cessity or  compulsion  to  pay  out  of  the  property  conveyed  to 
the  plaintiff,  Mrs.  Thompson,  which  is  necessary  to  entitle  her 
to  contribution  from  the  other  donee.     This  view  of  the  case  is 
upon  the  supposition  that  the  plaintiff,  Mrs.  Thompson,  and 
her  sister,  Mrs.  Murray,  the  defendant,  had  been  shown  to  be 
donees  in  possession  at  the  time  the  sheriff  sold  the  slave  con- 
veyed to  Mrs.  Thompson,  and  decides  the  case  upon  the  most 
favorable  footing  on  which  the  plaintiffs  could  put  it. 

The  first  ground  of  appeal  makes  the  question,  whether  the 
deed  from  John  M.  Murray  to  Stevens  Perry,  the  trustee,  could 
empower  Mrs.  Connoly  (a  feme-covert)  to  make  a  will.  I  am 
satisfied,  both  that  the  power  could  be  conferred  on  a  married 
woman,  and  also  that  it  was  well  executed  by  her  will,  and  that 
the  express  consent  of  the  husband  is  wholly  immaterial  to  the 
validity  of  either.  For  notwithstanding  in  general  legal  con- 
templation, the  existence  of  the  wife  is  merged  in  that  of  the 
husband  during  coverture,  yet  this  rule  is  not  of  such  universal 
application  as  to  render  every  act  of  the  wife  void.  It  seems 
she  may  even  purchase  and  hold  real  estate  without  the  express 
consent  of  her  husband — that  her  acquisition  can  not  be  de- 
f(*ated  by  any  one  but  him,  so  long  as  he  may  live.  For  in 
Coke  upon  Littleton,  3,  a,  122, 123,  it  is  said:  **A,/e7)ie-covert  cau 
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not  take  anything  of  the  giffc  of  her  husband,  but  is  of  cap  i city 
to  purchase  of  others  without  the  consent  of  her  hasband,  and  of 
this  opioion  was  Littleton  in  our  books  and  in  this  book,  section 
677;  but  her  husband  may  disagree  thereto  and  divest  the 
whole  estate;  but,  if  he  neither  agree  nor  disagree,  the  purchase 
is  good;  but  after  his  death,  albeit  her  husband  agreed  thereto, 
jet  she  may,  without  cause  to  be  alleged,  waive  the  same,  aud 
somay  her  heirs  also,  if  after  the  decease  of  her  husband  she 
herself  agreed  not  thereunto."  In  this  case  neither  the  hus- 
band nor  the  heirs  of  the  wife  ask  to  set  aside  the  conveyance 
to  the  wife:  the  plaintiffs  regard  the  conveyance  as  good,  but 
the  power  to  appoint  is  void.  But,  if  the  wife  could  purchase, 
ebe  might  on  any  conditions,  and  under  any  limitations,  and  it  is 
the  privilege  of  the  husband  during  coverture,  of  herself  or  her 
beirs  after  his  death,  to  affirm  or  disaffirm  the  whole  contract;  a 
part  can  not  be  taken  and  a  part  rejected — ^all  or  none  must 
stand. 

If  howeyer  the  wife  was  incompetent  to  exyute  the  power 
conferred  on  her  by  the  deed,  then  her  will  would  be  void,  and 
the  land  must  either  revert  to  the  grantor,  Murray,  or  be  dis- 
tributed as  her  estate.     It  seems  to  be  well  settled,  "  that  every 
person  capable  of  disposing  of  an  estate  actually  vested  iu  him- 
self, may  exercise  a  power  or  direct  a  conveyance  of  the  land. 
The  rule  goes  further,  and  even  allows  an  infant  to  execute  a 
power  simply  collateral  and  that  only;  and  a  feme-oovert  may 
execute  aHy  kind  of  power,  whether  simply  collateral,  appen- 
dant, or  in  grosSy  and  it  is  immaterial  whether  it  was  given  to 
her  while  sole  or  married.     The  concurrence  of  the  husband  is 
in  no  case  necessary."     This  is  the  language  of  one  of  the 
greatest  chancery  lawyers  of  the  present  day,  Ohancellor  Kent; 
aud  it  can  not  be  necessary  to  do  more  than  refer  to  his  clear 
statement  of  principles,  by  which  this  part  of  this  case  must  be 
put  at  rest.     It  may  be  well  however  to  look  to  the  manner  in 
which  an  appointment  operates,  to  show  that  no  objection  can 
in  fact  exist  to  an  execution  of  it  by  &  feme-covert.    The  ap- 
pointee is  merely  designated  by  the  person  making  the  appoint* 
ment;  his  estate  and  rights  are  derived  from  the  deed  creating 
the  power.     As  is  said  in  B radish  v.  Oibhs,  3  Johns.  Ch.  550,  the 
principle  is  well  established  that  when  a  person  takes  by  ex- 
ecution of  a  power,  he  takes  under  the  authoiity  of  that  power. 
The  meaning  is,  as  Lord  Hardwicke  expresses  it,  that  the  person 
takes  in  the  same  manner  as  if  the  power  and  instrument  exe- 
cuting the  power  had  been  incorporated  in  one  instrument,  and 
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as  if  all  that  was  in  the  inBtrament  executing  had  been  ex- 
pressed iu  that  givingr  the  power.  This  being  the  case,  and  the 
appointee  taking  nothing  from  the  wife,  but  all  from  the  persoi? 
creating  the  power,  there  can  be  no  reason  to  avoid  her  act  on 
account  of  coverture,  the  disability  of  which  is  intended  both 
for  the  protection  of  the  husband  and  also  for  herself. 

It  is  ordered  and  decreed  that  Chancellor  Johnston's  decree 
be  affirmed. 

Johnson  and  Harper,  JJ.,  concurred. 


CoNTRiBUTioK,  right  to,  does  not  exist  unless  the  charge  on  which  payment 
was  made  wa»  enforceable  also  against  those  from  whom  it  is  sonj^ht;  there- 
fore, if  A  charge  common  to  lands  has  oeased  to  be  enforceable  a^^aiost  the 
lauds  of  one  of  the  parties,  as  by  operation  of  tiie  statute  of  limitations, 
such  pai-ty  can  no  longer  be  held  to  contribution,  for  the  payment  does  not 
bene  lit  him:  Screven  v.  Jot/ner,  2G  Am.  Dec.  199.  As  to  contribution  among 
donees,  see  Chamherlayne  v.  Temple,  14  Id.  786. 

The  doctrine  of  contribution  does  not  arise  from  any  contract  between  the 
parties,  but  fromVprinciple  of  natural  equity:  Moore  v.  Moore,  15  Am.  Dec. 
523;  SUerrod  v.  Wootlard,  2.5  Id.  714;  Campbell  v.  Mesier,  8  Id.  570.  Where 
iucuml>ered  lands  are  sold,  and  the  lands  last  sold  are  taken  under  execution 
in  satisfaction  of  the  incumbrances,  no  action  can  be  sustained  against  the 
prior  purchasers  for  contribution:  NaiUr  v.  SUuiley,  13  Id.  691;  Stoney  v. 
Skidlz,  27  Id.  429. 

Feme-covert,  with  Respect  to  her  Separate  Property,  settled  to  her 
separate  use,  by  deed  or  will,  and  subject  to  her  exclusive  control,  is  consid- 
ered a/nne-xole,  and  her  contracts  concerning  the  same  are  enforceable  iu 
equity:  Martin  v.  XhaeUt/,  21  Am.  Dec.  245;  Jaquea  v.  Methodist  Epiacopal 
Church,  8  Id.  447. 


Adm'b  and  Adm'x  op  Johnson  v.  Ex'r  of  Johnson. 

[a  "Hill  Oh.  277.] 

The  Guardia.v  of  as  Infant  Heir,  from  the  time  of  Ine  division  of  the 
estate  between  the  heirs,  is  responsible  for  the  entire  income  of  that  part 
of  the  estate  set  off  to  his  ward;  and  subsequent  receipts,  of  parts  of  the 
income  by  the  former  executors,  will  not  relieve  him. 

An  Executor,  Guari>ian  ai^o  of  tub  Infant  entitled  under  the  will, 
must  account  for  the  income  of  the  estate  coming  to  his  hands  iu  his 
capacity  of  guardian. 

Tbk  UNAcrouNTED  BALANCE  OF  A  FcND  intrustcd  to  the  management  of 
several,  will  be  charged  to  those  in  default  through  failure  to  account. 

A  Verbal  Discharge  of  his  Guardian,  by  a  ward  just  arrived  of  age, 
where  there  has  l)een  no  accounting  between  the  parties,  and  where  mis- 
representations  of  the  guardian  have  induced  the  ward  to  believe  that  no 
funds  belonging  to  the  latter  have  been  retained  by  the  former,  will  not 
bar  a  subsequent  bill  for  au  account. 
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Idbm. — ^A  RsGiTLAB  RKT.TtASK,  undor  sadb  cironuiifftaaoeB*  wtrald  not  be  «ip- 

ported. 
The  SinuciT  ox  a  Guardian's  Bond  is  Liabi^  upon  the  default  of  his 

principal,  to  the  extent  of  the  penalty  of  the  bond  as  respects  defaults 

concerning  not  only  the  estate  of  the  minor,  as  it  was  at  the  time  of  the 

sppoiBtment,  bat  also  as  to  that  subsequently  acq^nired. 
▲  Fatbeb  hab  no  Authobttt  to  Bbcxivk  a  Leoact  Left  his  Child,  and  an 

cxeeator  paying  the  father  from  the  funds  of  the  estate,  the  asoonnt  of 

the  legacy  left  his  infant  son,  is  liable  to  an  account  to  the  estate  for  such 

sum. 
Wbbke  tuehe  are  Several  Execotohs,  there  is  no  Joixt  Liabilitt  on  the 

part  of  all  for  the  separate  act  of  one;  but  where  several  concur  in  any 

act,  then  their  liability  for  that  act  is  joint. 
iDKaL— Ah  Exbcutor  can  not  Shift  his  Kesponbibilitt  for  a  fund  come  to 

his  haada,  by  a  transfer  of  the  fund  to  a  co>executor,  but  will,  in  the 

event  of  such  transfer,  be  answerable  for  his  co-executor  in  the  same 

manner  that  he  would  be  for  a  stranger  whom  he  had  enabled  to  receive 

the  fond. 
A  Father  of  Sc7FnciENT  Ability  is  liable  for  the  support  and  maintenance 

of  his  child,  notwithstanding  that  the  latter  has  'property  of  his  own. 
A  Tenant  in  Ck>MM0N  of  the  Fee  is  Liable  to  an  Aoooukt  for  Waste,  if 

he  cuts  timber  and  clears  woodland  on  the  estate  to  an  extent  beyond 

that  of  his  interest  in  the  fee. 
Tenant  for  Life  u  Liable  to  Account  for  Waste  where  he  has  cut  down 

more  of  the  wood  on  the  estate  than  is  necessary  to  the  enjoyment  of  his 

estate,  to  tlie  injury  of  the  remainder  in  fee. 
A  Bill  of  Bevivor  is  not  always  Necessary  where  the  execution  of  a 

former  decree  is  sought;  that  relief  will  be  allowed  upon  a  bill,  not  one  of 

revivor,  where  the  bill,  besides  the  former  decree,  introduces  much  other 

new  matter. 

BojL  for  an  accoaiit.  PlaiutifTs  intestate,  a  posthamous  child 
of  Thomas  K.  Johnson,  sen.,  had,  during  the  latter  3''ears  of  his 
miiiorehip,  for  guardian  Bobert  Brailsford,  upon  whose  boud  as 
sole  secority  was  Alex.  W.  Garden.  During  Brailsford's  guard- 
iauship,  Mary  JohnsoD,  mother  of  the  intestate,  died,  leaving 
Lim  by  her  will  her  whole  estate  other  than  a  thousand-dollar 
It'gacy  left  Brailford's  infant  son.  To  Mrs.  Johnson's  will  were 
executors,  Brailsford,  Alex.  W.  Garden,  and  Dr.  Johnson;  of 
tiieae  Garden  obtained  an  order  dkecting  the  sale  of  the  perish- 
able property  of  the  estate.  The  sale  was  thereupon  made,  but 
of  the  proceeds  thereof  a  full  return  and  account  was  never 
Jiiade.  Garden  also  paid  over  from  the  funds  of  the  estate  to 
Brailsford,  the  one  thousand  dollars  left  his  son.  Garden 
seems  to  have  had  no  farther  concern  with  the  estate,  which 
was  safaseqaently  managed  by  Brailsford.  Garden  afterwards 
died,  whereupon  Brailsford  instituted  suit  against  his  represen- 
tatives and  his  minor  children,  to  recover  from  them,  in  behalf  of 
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his  ward,  property  whioh  Qarden  bad  enjoyed  durii)g^  life,  it 
having  been  left  his  first  wife,  a  daughter  of  Thomas  N.  John- 
son, by  her  father,  with  a  proviso  to  the  effect  that "  shonld  my 
daughter  marry  and  leave  at  her  death  a  husband  and  no  children, 
then  her  husband  shall  have  the  pvofits  and  use  of  the  estate 
during  his  life-time."  This  daughter  died,  after  her  marriage 
with  Qarden,  without  issue.  In  this  suit  by  Brailsford,  this  ward 
was  decreed  entitled  to  one  half  of  the  personal  property,  and 
five  sixths  of  the  real  estate,  devised  to  Garden's  first  wife  bj 
her  father.  A  partition  was  accordingly  made,  under  which  a 
sum  of  four  hundred  and  seventy  dollars  became  due  from  the 
ward  to  Garden's  representatives,  for  the  purpose  of  equalizing 
the  same.  An  account  of  the  rents  and  profits  was  also  de- 
creed. This  account  was  never  taken,  nor  was  the  sum  due 
from  the  ward  on  the  partition  paid. 

Upon  the  ward's  coming  of  age  no  accounting  between  him 
and  his  guardian  took  place,  though  an  offer  of  a  release  was 
made  by  the  ward  to  the  guardian,  in  the  manner  mentioned  in 
the  opinion.  In  1826,  two  years  after  his  arrival  of  age,  the 
ward  died.  Soon  after,  Brailsford  died.  Mr.  James  was  there- 
upon appointed  guardian  to  Brailsford's  minor  son,  and  de- 
manded of  Dr.  Johnson,  surviving  executor  of  Mrs.  Johnson, 
payment  of  the  one  thousand  dollar  legacy  left  by  Mrs.  Johnson 
to  his  ward.  Dr.  Johnson  made  the  payment  from  funds  of 
the  estate  in  his  hands.  It  appeared  that  Dr.  Johnson,  who 
was  an  executor  of  the  estate  of  Thomas  N.  Johnson,  sen., 
as  well  as  that  of  Mrs.  Johnson,  had,  after  Brailsford's  appoint- 
ment as  guardian,  received  considerable  sums,  part  of  the  in- 
come of  both  these  estates. 

The  other  facts  of  the  case  and  the  questions  raised,  appear 
from  the  opinion. 

McGrady  and  Memminger^  for  the  plaintiffs. 

Tbomer,  contra. 

O'Neall,  J.  (after  stating  the  facts).  The  questions  arising 
out  of  these  facts,  seem  to  me  to  be  the  following,  viz. : 

1.  Ought  Robert  Brailsford  to  be  charged  as  guardian  with 
the  income  derived  from  the  estate  of  Thomas  N  Johnson 
(which  was  assigned  to  him  as  his  part  of  the  estate  of  his 
father),  from  the  time  of  his  appointment  as  gucurdian  ? 

2.  Ought  he  to  be  charged  as  guardian,  with  the  income  of 
Mary  Johnson's  estate  from  1819  ? 

3.  Is  the  parol  discharge  of  Robert  Brailsford  by  his  ward, 
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jast  after  he  attained  to  matnritj  without  an  account,  a  suffi- 
cient discharge  in  law  to  bar  the  account  now  claimed  ? 

4.  Is  Alexander  "W.  Garden,  the  security  of  Bobert  Brails- 
ford,  the  guardian,  liable  to  the  extent  of  the  penalty  of  his 
bond,  for  the  arrears  of  the  said  Bobert  on  account  of  his  said 
guardianship  ? 

5.  Is  Alexander  W.  Garden  liable  as  executor  of  Mary  John- 
Bon,  to  account  to  the  plaintiffs  for  the  one  thousand  dollars, 
with  interest  thereon,  paid  to  Bobert  Brailsford,  on  account  of 
the  legacy  to  bis  son  ? 

6.  Is  Alexander  W.  Garden,  as  executor,  accountable  for  the 
amount  of  the  sale  of  the  perishable  articles  sold  as  Mary  John- 
son's estate,  with  the  interest  thereon  ? 

7.  Was  waste  committed  by  Alexander  W.  Garden,  and  if 
60,  are  the  plaintiffs  entitled  to  an  account  for  the  same  ? 

B.  Are  the  defendants  iu  this  case  liable  to  account  for  the 
rent  and  hire  directed  to  be  accounted  for  in  the  former  decree  ? 

Each  of  these  questions  has  been  most  elaborately  discussed, 
and  Las  been  maturely  considered  by  the  court.  The  able  and 
zealous  counsel  for  the  defendants  has  made  us  feel  deeply  for 
the  orphan,  who,  from  his  statement,  will  be  stripped  of  every- 
thing by  oar  decision :  but  it  is  not  for  us  to  give  way  to  the 
feeliugH  of  men — our  duty  is  a  stern  and  inexorable  one,  to  ad- 
minister the  law,  which,  as  the  chancellor  said  in  this  cause,  is 
justice.  The  several  questions  will,  as  briefly  as  possible,  be 
disposed  of  in  the  order  in  which  they  have  been  set  down. 

1.  There  can  be  no  question  that  the  guardian,  Bobert  Brails- 
ford,  is  alone  accountable  for  the  income  of  that  part  of  the 
estate  of  Thomas  N.  Johnson  the  younger,  derived  from  hia 
father;  for  as  guardian,  he  seems  by  his  own  return  to  have 
been  in  the  possession  of  the  corpus  of  the  estate:  but  in  law, 
itfter  the  division  between  Thomas  N.  Johnson  and  Sarah,  and 
sfter  a  guardian  had  been  appointed  for  the  minor  or  minors, 
the  executors  were  no  longer  accountable  for  the  future  income 
of  the  estate.  The  guardian  was  alone  entitled  to  the  posses- 
sioD  of  his  ward's  estate,  and  must,  as  a  matter  of  course,  be  re- 
garded as  in  the  receipt  of  the  income.  If  Doctor  Johnson 
received  a  part  of  the  income,  it  must  have  been  as  the  ngent  of 
tbe  guardian:  for  he  had  no  other  right  to  receive  it.  It 
is  probable  that  when  the  accounts  of  the  receipts  and  ex- 
penditures of  the  guardian,  and  of  Doctor  Johnson,  regarded 
as  his  agent  in  this  respect,  come  to  be  examined,  that  all  the 
supposed  hardships  of  this  part  of  the  case  will  vanish.     But  be 
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Uiat  hoverer  as  it  may,  Brailaford  must  aoeount  for  tbe  iuoome 
of  the  estate,  and  show  bow  it  has  been  expended,  and  mnst  be 
lield  responsible  for  any  balance  which  may  be  found  on  the 
foot  of  his  account. 

2.  There  is  perhaps  a  little  more  difficulty  in  the  question,  as 
to  his  liability  to  account  as  guardian  for  the  income  of  Mary 
Johnson's  estate.     He,  Doctor  Johnson,  aud  Garden,  were  the 
executors  of  her  will.     Garden  acted,  as  appears  from  the  pa- 
pers, for  only  a  single  year.     The  plantation  and  negroes  were 
in  the  immediate  vicinity  of  Brailsford,  and  it  seems  to  be  pretty 
well  established  from  the  defendant's  own  showing,  that  he  bad 
the  entire  management  of   all  Thomas  N.  Johnson's  estates, 
whether  derived  from  his  father  or  mother,  which  were  iu  the 
country.     These  facts  constitute  such  a  reasonable  showing,  as 
would  charge  Brailsford  with  an  account  for  the  income,  ais 
executor,  or  as  guardian.     Ho  must,  however,  by  operation  of 
law,  account  in  the  latter  character;  for  whatever  funds  he  had 
in  his  hands  as  executor  for  Thomas  N.  Johnson,  by  opei*ation 
of  law,  were  trausferred  to  his  account  as  guardian.     In  adJi- 
tion  to  the  view  which  I  have  suggested,  it  may  be  added,  that 
executors  are  only  jointly  liable,  so  far  as  they  concur  in  au  act 
done  in  the  aduiini^ration  of  their  tf  stators'  estates.     Each   Ls 
primarily  regarded  as  separately  liable;  and  as  between  them- 
selves, this  is  always  the  rule:  MoUe  v.  SchuU  and  Mode,  1  Hill 
Ch.  146  [26  Am.  Dec.  194].     It  Avill  be  observed  that  Doctor 
Garden  has  accounted  for  his  receipts  of  the  income  during  the 
biugle  year,  in  which  he  acted  as  executor.     Doctor  Johnson,  iu 
this  case  has  Hied  his  account,  which  is  satisfactory  to  the  par- 
ties.    Mr.  Brailsford  has  never  exhibited  any  account  of  his  re- 
ceipts, unless  it  may  be  embraced  in  tbe  account  from  1818  to 
1824,  found  among  the  papers  furnished  to  me.     The  fair  pre- 
sumption from  these  circumstances  is,  that  he  is  alone  account- 
able for  that  part  of  the  income  unaccounted  for.     It  is  plaiu, 
that  the  income  exceeds  the  sum  received  by  the  other  exec- 
utors.    It  is  conceded  that  in  this  respect  they  have  fairly  ac- 
counted: the  balance  unaccounted  for,  may  be  fairly  charged  to 
liim  who,  by  his  default  in  not  accounting,  is  legally  presumed 
to  be  in  the  wrong.     Add  to  these  considerations  the  fact,  that 
as  guardian,  he  ought  by  law,  at  the  expiration  of  one  year  after 
his  testator's  death,  to  have  compelled  tlie  possession  of  his 
ward's  estate  to  have  been  delivered  to  him,  and  bis  liability  to 
the  account  is  sulHciently  made  out. 

3.  I  am  perfectly  satisfied  that  the  verbal  discharge  can  noi 
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operate.  The  only  zoode  m  which  it  could  hare  effect,  wonld 
be  as  an  admiasion  tifaa;t  an  account  had  taken  place  between 
the  guardian  and  the  ward,  and  that  the  former  had  paid  to  the 
latter  the  balaiice  due.  But  nothing  of  this  kind  did  take 
place;  the  goar^an,  Braileford,  as  appears  iti  this  cause,  had 
Lot  made  oat  his  aceounta  until  after  the  death  of  Thomas  N. 
Johnson.  He  did  not  eyen  pretend  at  the  time  spoken  of  bv 
Airs.  Melieod,  the  witness,  to  make  any  statement  of  the 
accounts  of  his  guardianship  with  his  ward.  "  He  "  (Mr.  Brails- 
ford)  saad,  **  he  did  not  care  much  about  it  (the  discharge),  as 
he  had  defivered  up  all  the  property,  and  did  not  hare  any 
money  coneema  with  the  estate — that  part  was  conducted  by 
his  co-guardian.  Dr.  Joseph  Johnson,  who  would  have  to  account 
for  the  fnnds.'*  This  testimony  of  the  witness  puts  the  dis- 
charge out  of  all  question;  for  it  shows  that  there  was  not  only 
no  accounting,  but  also  that  the  guardian  had  deceived  the 
ward  in  indncing  him  to  belicTe  that  he  had  no  funds  belong- 
ing to  him  in  his  hands. 

But,  if  a  regular  release  had  been  executed,  it  could  not  have 
been  supported.     A  guardian  dealing  with  his  ward,  just  after 
he  has  arrived  at  full  age,  and  obtaining  any  beneficial  contract 
liom  him,  or  a  release  of  the  ward's  rights,  most,  in  order  to 
have  it  sustained,  show  its  fairness.     In  this  case,  the  supposed 
discharge  was  2>robably  in  less  than  a  year  after  the  ward  at- 
tained to  full  age,  and  at  or  about  the  time  that  he  received 
the  possession  of  his  estate:  aud  there  is  not  only  no  proof  of 
faimesB  in  the  transaction,  but  there  is  abundant  reason  to 
believe,  that  whatever  Mr.  Johnson  did  say,  was  said  in  igno- 
rance of  his  rights.     The  case  of  Hylton  v.  Hylton,  2  Ves.  sen. 
^7,  is  a  clear  and  direct  authority  against  the  allowance  of  the 
release  to  the  guardian,  even  if  it  had  been  regularly  executed. 
In  that  case,  "  the  plaintiff  had  considerable  gifts  or  provis- 
ions left  to  him  by  the  will  of  Philippa  Downs,  bis  aunt,  and 
Charles  Palmer,  his  half  brother.     The  defendant,  his  uncle, 
was  acting  executor  and  trustee  in  both  those  wills,  and  also 
acted  as  guardian  to  him  during  his  minority,  having  neither 
father  nor  mother.     Coming  of  age  in  April,  1746,  he,  in  Octo- 
ber, 1747,  entered  into  a  transaction  with  his  uncle,  whereby 
lie  granted  to  him  an  annuity  of  sixty  pounds,  gave  him  a  gen- 
eral release,  and  two  written  discharges,  all  signed  the  same 
date  with  the  grant  upon  his  delivering  up  several  papers." 
"  The  bill  was  filed  to  set  aside  the  grant  of  the  annuity  upou 
the  general  principles  of  being  made  just  after  coming  of  age 
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without  being  thoroughly  informed/'  and  Lord  Chancellor 
Hardwicke  decreed  accordingly.  In  the  conclusion  of  his  opin- 
ion, the  lord  chancellor  says:  *^  Nor  is  there  any  evidence  of  an 
account  made  up  of  the  personal  estate  proved  to  have  come 
to  the  defendant's  hands.  Certainly,  if  anything  could  make 
such  a  transaction  supportable,  it  must  be  where  there  was  a 
real  and  fair  account;  of  which  there  is  no  evidence:  yet  a  gen- 
eral  release  is  given  upon  delivering  up  several  papers  and 
vouchers  as  they  are  called." 

It  will  be  observed  that  the  chancellor  says  in  that  case,  that 
the  only  circumstance  which  could  sustain  the  grant  of  the 
annuity,  was  "  a  real  and  fair  account:"  the  same  rule  governs 
a  release,  which  is  in  point  of  fact  a  gift  to  the  guardian  of  his 
arrears;  and  unless  the  ward  sees  most  clearly  what  he  is  about 
to  do,  it  can  not  be  supported.  In  the  case  under  considera- 
tion, that  knowledge  is  wanting,  and  in  every  point  of  view,  the 
defense  attempted  to  be  set  up  in  this  respect  must  fail. 

4.  That  the  security  of  the  guardian  is  liable  for  the  defuolt 
of  his  principal  to  the  full  amount  of  the  penalty  of  the  bond, 
is,  I  think,  too  plain  a  proposition  to  require  much  illustration. 
The  appointment  of  a  guardian  of  the  person  and  estate  of  a 
minor,  is  not,  as  was  supposed  by  my  friend,  the  counnel  for 
the  defendants,  limited  to  the  property  set  out  in  the  petition, 
praying  that  the  appointment  should  be  made.  The  court  may, 
it  is  true,  so  limit  it;  but  unless  the  appointment  is  restricted 
and  special  in  its  terms,  it  extends  to  all  the  property  which  the 
minor  may  then  or  afterwards  possess.  It  is  hence  that  the 
bond  is  always  taken  in  a  larger  sum  than  the  net  value  of  the 
ward's  estate  at  the  time  the  appointment  is  made.  There 
might  have  been  some  difficulty  about  the  jurisdiction  of  the 
court,  to  decree  against  the  security:  but,  as  in  Uie  case  of 
McDowell  V.  Caldwell,  2  McC.  Ch.  43  [16  Am.  Dec.  635],  that 
question  was  not  raised  by  the  defendants,  and  the  «y)urt  will 
at  once,  without  any  circuity  of  action,  hold  the  representatives 
of  Doctor  Garden  liable,  so  far  as  they  may  have  assets  real 
or  personal,  and  to  the  extent  of  the  penalty  of  the  bond,  for 
the  default  of  the  guardian,  Robert  Brailsford. 

6.  I  think  that  Alexander  W.  Garden  is  liable  as  executor,  to 
the  plaintifiTs  intestate  for  the  one  thousand  dollars  and  interest 
thereon,  paid  by  him  to  Eobert  Brailsford  for  his  son's  legacy. 
The  truth  of  this  conclusion  depends  upon  showing  that  thii 
payment  was  an  illegal  one,  and  that  the  payment  made  by 
Doctor  Joseph  Johnson,  the  surviving  executor,  out  of  the  re- 


Harch,  1835.]         Johnson  v.  Johnson.  79 

sidoaiy  estate,  was  proper,  and  entitles  tbe  plaintiffs'  intestate 
to  tbe  account,  as  against  Garden,  the  executor.  It  was  con- 
tended that  the  payment  to  Robert  Brailsford,  as  the  father  of 
the  legatee,  was  good.  But  this  is  wholly  untenable.  Tbe 
point  was  yery  fully  considered  and  adjudged  by  Chancellor 
Kent,  in  the  case  of  Oenei  y.  Tallmadge,  1  Johns.  Ch.  3.  He 
held,  after  a  general  review  of  the  decided  cases,  that  a  father, 
as  such,  had  uo  right  to  receive  tbe  legacy  of  his  child.  To  at- 
tempt to  add  any  thing  to  his  conclusiye  array  of  authorities, 
would  be  an  idle  consumption  of  time. 

It  was  nest  urged,  that  although  the  payment  to  him,  as 
father,  might  not  be  good,  yet,  that  as  co-executor,  he  had  the 
right  to  receiye  the  legacy,  and  that  his  receipt  of  the  money 
discharged  Grarden.     I  have  already  bad  occasion  to  say,  that 
primarily  executors  are  regarded  as  separately  liable;  but  that, 
if  they  concur  in  any  act  touching  their  testator's  estate,  that 
they  are  jointly  liable.     This  is,  I  think,  a  wise  rule  in  both  its 
parts — ^the  latter  is  only  subject  to  objection  on  the  present  oc- 
casion, and  it  is  only  necessary  that  it  should  now  be  vindicated. 
If  it  were  the  case  that  executors  when  they  concurred  in  an 
act  were  not  required  to  account  for  it  jointly,  there  could  be 
no  safety  to  an  estate.     Responsibility  might  be  shifted  at 
pleasure  by  transferring  the  funds;  and  a  solvent  executor 
might  release  himself  from  liability,  by  simply  producing  the 
receipt  of   an  insolvent  co-executor.     For  the  sake  of  some 
pecuniary  advantage  or  other  cause,  an  executor  might  desire 
to  give  up  his  trust;  it  has  been  held  that  the  courts  can  not 
release  him;  and  yet,  by  simply  turning  over  the  funds  to  his 
co-executor,  he  might  be  released,  if  his  liability  ceased  as 
soon  as  he  parted  with  them  to  his  co-executor.     If  he  chooses 
to   turn  over  a  fund  in  his  hands  to  his  co-executor,  he  is 
generally  responsible  for  its  administration;  for  he  thus  makes 
the  other  his  agent  for  its  application.     Both  are  liable  to  their 
cesluisi  que  trust,  for  both  have  had  the  actual  control  of  the 
fund,  and  both  have  concurred  that  one  should  manage  it.     If 
it  is  a  well-settled  rule  of  law,  "  that  where  by  an  act  done  by 
one  executor,  any  part  of  the  estate  comes  to  the  hands  of  his 
co-executor,  the  former  will  be  answerable  for  the  latter,  in 
the  same  manner  as  he  would  have  been  for  a  stranger  whom 
he  had  enabled  to  receive  it,"  Toller's  Law  of  Ex'rs,  484,  it  is 
oar  daty  to  give  it  effect  in  this  case,  by  holding  Garden  to  be 
liable  for  the  one  thousand  dollars  paid  to  Brailsford  for  his 
ton's  legacy  and  by  him  not  paid  over. 
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Without  going  through  all  the  cases  beariug  upon  this  po 
tion,  it  will  be  sufBcient  to  cite  and  examine  some  of  the  lead- 
ing cases.     In  Crosite  v.  SmUh  and  MaiU,  7  East,  24G,  ike  <ie- 
fendants  were  eo-exeeutors  of  Grierson,  who  was  indebted   hfj 
tM>nd  to  the  plaintiffs'  intestate.     Smith  haring  focrr  httndFed 
pounds  of  the  assets  of  his  testator,  remitted  the  same  tolVCunt, 
for  the  purpose  of  being  paid  over  to  the  payment  of  Grieraon'a 
debt;  he  however  paid  it  to  a  simple  contract  debt  due  hy 
Grierson  to  himself,  and  subsequentl}*^  became  bankrupt.      Tbe 
question  was,  whether  Smith  was  liable  for  the  misapplication 
of  the  four  hundred  pounds,  and  it  was  held  that  he  waa     The 
only  possible  distinction  between  that  case  and  the  one  under 
consideration  is,  that  there  the  question  was  made  by  a  creditor 
plaintiff,  and  here  by  the  residuary  legatee.     I  am  persuaded 
from  the  best  examination  I  have  been  able  to  give  to  the  su  b- 
jeet,  there  is  no  such  just  distinction;  but  that  will  be  farther 
considered  in  the  sequel.     In  tbe  case  of  Crosne  v.  Smithy  Lord 
Ellenborough's  concluding  words  state  very  fully  and  forcibly 
the  legal  conclusion,  making  out  almost  in  terms  the  rule  which 
I  have  stated  from  Toller.     He  said:  *'  In  conformity  therefore 
to  the  rules  of  law  as  handed  down  to  us  iu  respect  to  executors, 
we  are  obliged  to  prouounce  that  the  defendant.  Smith,  having 
once  received  and  fully  had  under  his  control  assets  of   the 
testator  applicable  to  the  payment  of  (his  bond  debt,  was  re- 
sponsible for  tbe  application  thereof  to  that  purpose,  and  such 
application  having  been  disappointed  by  the  misconduct  of  his 
co-executor,  whom  he  employed  to  make  the  payment  in  ques- 
tion, he  is  liable  for  the  consequences  of  such  misconduct,  as 
much  as  if  the  misapplication  had  been  made  by  any  other  agent 
of  a  less  accredited  and  inferior  description."     It  may  however 
be  objected  to  that  case,  that  it  was  at  law,  and  that  in  equity,  a 
different  rule  prevails:  but  this  is  a  mistake,  equity  is  bound  as 
much  by  legal  rules  where  they  apply  to  the  case  as  a  court  of 
law.     Belief  may,  and  often  is  given  in  equity  where  it  can  not 
bo  at  law,  owing  to  the  difference  in  the  modes  of  proceeding, 
and  the  effect  of  the  judgments  of  the  two  courts:  at  law,  the 
judgment  gives  effect  to  a  previously  existing  legal  right:  in 
equity,  the  decree  creates  a  legal  right  out  of  a  contract  or 
trust.     But  it  will  be  seen  on  looking  to  Lord  Ellen  borough's 
judgment,  that  he  founds  it  mainly  upon  cases  decided  in  the 
chancery  court,  and  it  is  hence  apparent,  that  the  rule  is  the 
same  in. both  courts. 

In  Sadler  v.  Hobbs,  2  Bro.  C.  C.  114,  the  bill  was  filed  by  a 
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residuaij  kjgaiae  fear  hk  l«gaey,  and  ia  the  xopoort  on  ibe  ao- 
coanU,  it  appeared  that  Davies  had  joined  with  Beeve,  hia  oo- 
execotor,  in  drawing  two  bills  of  ezehange,  amounting  together 
to  seTim  thoaaaod  pounds  on  the  house  of  Trueman,  Beeye  it 
Ca,  payable  to  Devonshire  &  Beeve,  as  he  supposed,  in  satis- 
laction  of  the  testator's  debt  to  them  to  that  amount;  but  he 
vas  in  this  respect  mistaikeny  the  debt  being  only  three  thousand 
poondSy  so  thai  the  executors  had  paid  four  thousand  pounds 
too  much.     Beeve,  the  executor,  who  received  the  money  under 
the  bills  of  exchange,  afterwards  became  bankrupt.    The  ques- 
tion for  the  court  was,  whether  the  joinder  of  Davies  in  the  bills 
of  exchange,  without  the  receipt  of  the  money, '  made  him 
&aswarable  to  the  plaintiff  for  it.     Lord  Chancellor  Tburlow 
ruled  that  he  was;  and  stated  the  rule  to  be,  ''  that  where,  by 
any  act  or  any  agreement  of  the  one  party,  money  gets  into  the 
haadBof  his  companion,  whether  a  co-trustee  or  co-executor,  they 
■hall  be  both  answerable/'    In  a  note  to  that  case  (note  1)  the 
editor  remarks,  that  *'  WMeyy.  Clarke  (before  Lord  Northing* 
ton,  and  lately  reported  in  1  Eden,  357),  mentioned  in  the  case 
of  Sadler  v.  EiMs,  with  some  disapprobation  (whether  rightly 
determined  as  to  its  peculiar  circumstances,  4  Yes.  609^),  seems 
to  have  given  occasion  to  relax  the  sound  and  intelligible  rule 
which  previously  prevailed,  viz. :  tUat  where  either  executors  or 
trastees  (and  executors  more  especially)  joined  in  any  act  which 
ss  to  them  was  unnecessary,  and  a  loss  happened,  the  parties  thus 
unnecessarily  concurring  should  be  held  responsible,  although 
aoae  of  the  funds  came  into  their  hands:  that  rule  seems  to  be 
now  restored;"  and  he  refers  to  a  host  of  authorities  in  support 
of  bis  assertions.    Although  in  the  words  of  this  note,  and  of 
Lord  Tburlow  in  the  case  of  Sadler  v.  Hobbs,  there  is  some  dif- 
ference from  thoee  employed  by  Toller,  in  stating  the  rule  as  I 
bave  done,  yet  the  difference  is  merely  verbal:    the  rule  is 
identical  in  substance.    For  the  meaning  is  clear  throughout, 
that  the  concurrence  to  chaige  an  executor  for  the  act  of  a  co- 
eiecutor,  must  be  voluntary  and  not  the  result  of  legal  neces- 
eily.    The  case  of  Sadler  v.  HobbB  and  that  under  consideration 
are  almost  identical.     That  case  as  well  as  this  was  in  equity. 
and  on  a  bill  filed  by  the  residuary  legatee:  the  concurrence 
tbere,  was  not  greater  than  it  ia  here;  it  was  a  payment  to  a  co- 
executor  as  one  of  a  fiim,  supposing  him  entitled  to  receive  it 
on  account  ol  a  debt,  when  in  fact  he  received  more  than  the 
6na  was  entitled  to:  so  in  this  case,  it  was  a  payment  to  a  co- 
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ezeoator,  Bupposing  him  enidiled  to  reoeiye  it  for  his   son's 

legacy. 

The  case  of  Jbj/  y.  Campbell,  1  Sch.  &  Lef.  328,  maintains 
the  same  position.     At  page  341,  Lord  Ohancelldr  Bedesdale 
states  the  role  with  his  accustomed  fullness  and  clearness. 
"The  distinction/'  he  says,  "  seems  to  be  this  with  respect  to 
a  mere  signing:  that  if  a  receipt  be  given  for  the  mere  purposes 
of  form,  then  the  signing  will  not  charge  the  person  not  reoelY- 
ing;  but  if  it  be  given  under  circumstances  purporting  that  the 
money,  though  not  actually  received  by  both  executors,  was 
under  the  control  of  both,  such  a  receipt  shall  charge;  and  the 
true  question  in  all  those  cases  seems  to  have  been  whether 
the  money  was  under  the  control  of  both  executors:  if  it  was 
so  considered  by  the  person  paying  the  money,  the  joining  in 
the  receipts  by  the  executor,  who  did  not  actually  receiYe  it, 
amounted  to  a  direction  to  pay  his  executor,  for  it  could  have 
no  other  meaning;  he  became  responsible  for  the  application  ol 
the  money  jast  as  if  he  had  received  it.     But  this  does  not  ap- 
ply to  what  is  done  in  the  discharge  of  a  necessary  duty  of  the 
executor."    This  clear  view  of  the  rule  is  in  exact  accordance 
with  all  the  previous  authorities;  and  carries  out  and  enforoea 
the  explanations  and  application  which  I  have  given  or  made. 
Test  the  case  before  us  by  Lord  Chancellor  Bedesdale's  cri- 
terion, ''  whether  the  money  was  under  the  control  of  both  ex- 
ecutors," and  it  will  be  seen  that  Dr.  Garden's  liability  is  fixed 
beyond  all  doubt:  he  had  the  control  of  the  money  until  he 
paid  it  over  to  his  co-executor  on  a  mistaken  view  of  his  power 
to  receive  it  for  his  son,  and  it  follows  thut  having  had  the  oon- 
trol  he  is  liable  for  it. 

It  can  not  be  necessary  to  multiply  authorities  to  establish  a 
rule  which  is  now  conceded  by  all  the  law  and  equity  writers  to 
be  settled  law.  But  it  is  said  that  there  is  a  distinction  in 
the  application  between  a  creditor  plaintiff  and  a  legatee  plaint- 
iff:  as  I  have  already  said,  that  distinction  can  not  be  main- 
tained. The  case  of  Sadler  v.  Hobbs,  which  I  have  already 
stated  and  commented  on,  shows  that  the  application  of  the 
rule  is  allowed  even  in  the  case  of  a  residuary  legatee  plain tift 
and  the  lord  chancellor,  in  that  case,  speaking  of  the  distinc- 
tion in  the  reasoning  of  Lord  Ohancellor  Harcourt,  in  the  case 
of  Churchill  v.  Hobson^  1  P.  Wms.  241,  calls  it  (as  it  deserves 
to  be  called)  an  odd  distinction.  But  as  Ohancellor  Harcourt's 
remark  in  Churchill  t.  Hobson  was  a  mere  dvclunif  and  not  the 
point  ruled,  it  could  not  have  created  the  doubt  which  does 
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Beem  to  haye  existed  on  the  subject.  It  is  referable  more 
probably  to  the  case  of  Wesley  v.  Clarke,  before  Lord  North- 
ington,  1  Eden,  357:  but  although  it  had  the  effect  to  relax 
the  old  role,  yet,  as  the  editor  observes  in  his  note  to  the  case 
of  Sadler  ▼.  Hobbs,  "  that  rule  seems  now  to  be  restored."  The 
case  of  Bacon  v.  Bacon,  5  Ves.  831,  is  no  authority  for  the  dis- 
tinction between  creditors  and  legatees  as  to  the  liability  of  co- 
executors;  there  the  payment  to  the  unqualified  co-executor 
was  sustained,  not  on  account  of  his  character  as  executor,  but 
because  he  was  the  testator's  attorney,  and  the  payment  to  him 
was  in  the  regular  course  of  business.  I  am  not  prepared  to 
Bay  that  a  case  decided  under  its  special  circumstances  (as  that 
case  was),  is  ever  authority  for  any  purpose;  but  it  is  clear, 
without  utterly  condemning  it,  that  it  proves  nothing  in  this 
ease.  In  Doyls  v.  Blake,  2  Sch.  &  Lef .  230,  the  bill  was  by  the 
legatees  against  the  solvent  and  surviving  executors,  who  had 
renounced  in  favor  of  the  now  deceased  executor  Horan,  who 
afterwards  obtained  administration  cum  ieatamento  annexe,  re- 
ceived and  wasted  the  funds,  and  became  insolvent;  it  was 
ruled  that  they  were  liable  for  his  acts.  In  the  case.  Lord 
Bedesdale  says,  "  legatees  are  bound  by  the  terms  of  the  will; 
creditors  are  not  so;  and  therefore  in  many  cases  executors 
would  be  discharged  as  against  legatees,  though  not  as  against 
creditors." 

Thb,  r^arded  as  an  abstract  proposition,  is  a  startling  one  ; 
but  when  explained  by  the  subject-matter  of  which  the  lord 
chancellor  was  speaking,  is  plainly  right.  The  testator,  in  the 
case  then  before  him,  had  directed  all  the  funds  to  be  deposited 
^ib  the  co-executor,  Horan,  as  trustee  for  the  legatees.  It 
is  clear  beyond  all  doubt,  that  such  a  payment  to  him  under 
the  will  would  have  been  good  against  the  legatees  :  for  as  be- 
tween them  and  the  other  executors,  Horan  would  have  been, 
tinder  the  will,  the  agent  of  the  legatees,  in  the  receipt  of  the 
money,  and  they  would  have  been  bound  ;  but  creditors  would 
liot  have  been,  for  he  had  no  right  to  receive  as  trustee  until 
tbe  debts  were  paid.  With  this  explanation,  the  case  is  consist- 
ent with  itself  and  all  the  previous  cases.  For  in  the  point 
raled  by  the  decision  of  the  case  (as  I  have  already  stated  it), 
and  the  lord  chancellor's  reasoning,  at  page  242,  it  is  a  direct 
authority  in  support  of  the  general  and  old  rule.  But  as  was 
well  said  in  the  argument,  the  case  of  Lang  ford  v.  Oaacoyne,  11 
Yes.  833,  uproots  the  distinction  supposed  to  exist  between 
creditors  and  legatees.     That  was  a  bill  by  a  widow  claiming  to 
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be  a  legatee  for  life,  and  the  general  residnary  legatees.  There 
were  three  executors,  Ghtscoyne,  Lambert,  and  Spttrrell:  13ie 
day  after  the  testator's  funeral,  the  three  executors  met  at  ham 
house.  His  wido^r  brought  out  to  them  a  bag  of  money,  and 
on  being  advised  not  to  tmst  it  to  Oaseoyne,  she  deliyered  it  to 
Spurrell,  in  the  presence  of  the  other  two.  He  connted  it  and 
hauded  it  to  Gascoyne.  It  was  held  by  the  master  of  the  rolls. 
Sir  William  Grant,  that  Spurrell  was  liable.  He  says:  *'  The 
rule  in  all  the  cases  is,  that  if  an  executor  does  any  act  By  which 
money  gets  into  the  possession  of  another  executor,  the  former 
is  equally  answerable  with  the  other;  not  where  an  executor  is 
merely  passiye,  by  not  obstructing  the  other  in  receiring  it."  In 
the  case  of  Monell  et  cU.  y.  MoneU^  6  Johns.  Gh.  283-288  [9  Am. 
Dec.  298],  Chancellor  Kent,  speaking  of  this  subject,  said:  "  A 
rule  once  prevailed  in  England  which  was  recognized  in  Penn- 
sylvania, 1  Dallas,  311,^  that  either  of  two  executors  who  had  exe- 
cuted receipts  for  assets,  was  liable  to  the  legatee  for  the  amount 
only  actually  received  by  him.  But  that  rule  is  exploded,  and 
the  doctrine  now  established  at  law  and  in  eqnity  is,  that  if 
assets  come  to  the  hands  of  one  executor  only,  but  both  join 
in  a  receipt  for  them,  both  are  equally  liable  to  legatees  and 
creditors." 

In  this  state  no  distinction  has  ever  been  made  between  cred- 
itors and  legatees.  In  Evans  v.  Evans,  1  Eq.  620,  Chanoellor 
Butledge,  speaking  of  the  liability  of  executors  for  joint  acts, 
although  only  one  received  the  money,  said,  '^  as  they  were  all 
consenting  and  joined  in  the  sale,  they  must  all  be  responsible 
for  the  debts,  but  not  one  for  the  separate  act  of  the  other." 
In  Lenoir  v.  Winn,  4  Id.  65  [6  Am.  Dec.  597],  and  in  another  case 
in  the  same  book,  page  92,  the  rule  is  loosely  stated,  but  most 
obviously  in  reference  to  it  as  stated  by  Chancellor  Butledge  in 
the  case  of  Evans  v.  Evans,  and  in  the  English  authorities.  It 
is,  I  think,  therefore  clear  beyond  all  doubt  from  this  array  of 
authorities,  that  in  a  suit  by  a  legatee  as  well  as  a  creditor,  both 
at  law  and  in  equity,  "  that  where  by  an  act  done  by  one  exec- 
utor, any  part  of  the  estate  comes  to  the  hands  of  his  co-exeo- 
utor,  the  former  will  be  answerable  for  the  latter,  in  the  same 
manner  as  he  would  have  been  for  a  stranger  whom  he  had  en- 
abled to  receive  it." 

But  it  was  contended  that  admitting  this  to  be  true,  yet  that 
the  plaintiffii  were  not  entitled  to  recover,  because  the  executoi 

had  misapplied,  and  therefore  wasted  the  fund,  and  that  their 
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iotestaie  having  receired  his  reaidaary  legacy^  coald  not  have 
been  called  upon  by  the  legatee,  Theodore  Brailsford,  to  pay 
his  legacy:  and  that  therefore  the  payment,  by  Dr.  Johnson, 
w«8  altogether  ▼oluntazy;  and  the  case  of  Lupton  v.  Lupton,  2 
Johns.  Ch.  614-627,  was  cited  in  support  of  this  position.     It 
does,  beyond  all  doubt,  prove  that  where  the  executor  has  wasted 
the  assets,  that  a  legatee  who  has  been  paid  must  refund  to  a 
cieditor,  bat  can  not  be  compelled  to  contribute  to  make  up  a 
legacy  to  a  co- legatee.     But  the  authority  has  no  application  to 
this  case.     A  part  of  the  assets  of  Mary  Johnson,  deceased, 
were  nnad ministered  and  in  the  hands  of  the  surviving  executor 
at  the  time  the  guardian  of  young  Brailsford  demanded  pay- 
ment.   He  was  legally  liable  to  meet  the  demand.     For  there 
had  been  no  sufficient  legal  payment  to  the  legatee;  and  having 
assets  of  the  estate  in  his  hands,  equal  to  and  beyond  the  . 
amount  claimed,  he  had  no  cause  to  allege  why  he  should  not 
pay  the  legacy  and  the  interest  due  thereon.     The  plainti£b 
could  not  object  to  the  allowance  of  this  payment  in  the  ac- 
counts of  the  surviving  executor,  and  hence  they  had  a  right  to 
call  on  the  other  executor.  Garden,  for  the  amount  he  had  mis- 
^iplied.     It  was  a  part  of  the  estate  of  Mary  Johnson,  and  in 
legal  contemplation  in  the  hands  of  Garden.     He  is,  therefore, 
plainly  accountable  to  the  plaintifiGs:   Sadler  v.  Hohba^  2  Bro. 
C.  C.  114.     The  executor.  Garden,  being  accountable  for  the 
one  thoasaod  dollars  paid  by  him  to  Bobert  Brailsford  for  his 
legacy,  I  think  he  must  account  for  it  with  interest  from  the 
time  he  paid  it  to  Brailsford. 

The  legacy  and  interest  was  properly  paid  by  the  surviving 
executor.  For  there  can  be  no  pretense  that  the  interest, 
while  it  was  in  the  father's  hands,  was  applied  to  the  main- 
tenance of  his  son.  The  father  made  no  such  charge.  Garden 
can  not  make  it  for  him.  But  if  this  had  been  contended  for 
hy  the  representatives  of  the  father,  it  would  not  have  been 
sustained.  For  so  long  as  the  father  was  of  sufficient  ability 
to  maintain  his  child,  it  was  his  daty  to  do  so:  Myers  v.  Myers, 
2  MeO.  G.  264  [16  Am.  Dec.  648].  There  is  no  proof  or  asser- 
tion that  there  was  any  inability  to  do  so.  His  insolvency 
probably  developed  itself  after  his  death. 

6.  Garden's  liability  to  account  for  the  amount  of  the  sale 
of  the  perishable  articles,  with  the  interest  thereon,  results  from 
the  view  which  1  have  taken  of  his  liability  to  account  for  the 
ane  thousand  dollars.  In  this  respect,  however,  there  are  some 
additional  drcnmstances  making  it  still  plainer.     He  applied 
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for  and  obtained  the  order  for  sale,  and  returned  the  sale  bill. 
Each  of  these  aota  he  did  as  ezeoator  without  even  noticing 
any  other  person.  They  cast  upon  him  the  burden  of  account- 
ings for  the  proceeds  of  the  sale.  It  was  no  answer  to  say  thai 
a  part  or  the  whole  thereof  had  been  receiyed  by  his  co-execn- 
tor  unless  he  could  also  have  shown  that  the  co-executor  re- 
ceived it  against  his  will.  This,  however,  is  not  pretended,  and 
it  follows  that  Garden's  liability  is  on  the  clearest  principles 
made  out. 

7.  I  think  there  is  no  doubt  that  the  late  Dr.  Qarden  is 
liable  to  the  account  for  waste,  both  as  tenant  for  life  of  the 
whole,  and  as  tenant  in  common  of  the  remainder  in  fee.     This 
is  not  an  application  to  stay  waste,  but  for  an  account  of  what* 
ever  may  have  been  committed.     In  general,  it  may  be  admitted 
that  one  tenant  in  common  can  not  have  ^n  injunction  against 
his  co-tenant.     But  even  between  them  under  special  circam- 
stances,  the  court  might  grant  an  injunction.     As  where  the 
waste  was  destructive  to  the  estate,  and  not  within  the  usoal 
and  legitimate  enjoyment:  Hole  v.  Thomas,  7  Yes.  589;  H€ori 
V.  Ihwrt,  IG  Id.  128.     And  as  in  the  case  of  Hawley  v.  Clowes,  2 
Johns.  Ch.  122,  where  the  tenant  in  common  in  possession  was 
cutting  down  the  timber  and  threatening  to  persevere.   This  last 
case  carries  the  proposition  further  than  I  should  be  vrilling 
to  sanction:  it  ought,  I  think,  to  be  shown  that  the  catting 
down  the  timber  was  not  necessary  to  the  enjoyment  of  the 
estate,  and  would  greatly  prejudice  the  interest  of  the  co-tenant. 
But  without  dwelling  further  on  a  view  of  this  part  of  the  case 
not  necessary  to  the  decision  of  the  point  now  in  dispute,  I 
will  proceed  to  state  the  grounds  upon  which  the  defendant  is 
liable  to  an  account  for  waste. 

In  several  cases  in  this  state  it  has  been  held  that  a  tenant  in 
common  may  use  the  estate  to  the  extent  of  his  interest  in  it: 
and  in  the  case  of  Kerr  and  Wife  et  al,  v.  Robertson,  it  was  held 
(by  my  brethren)  that  for  woodland  cut  down  and  cultivated 
by  one  tenant  iu  common,  he  was  not  liable  to  account  to  his 
co-tenant  for  rent,  but  that  the  remedy  of  the  latter  would  be 
for  waste.  In  Buckler  v.  Farroxo  (at  the  last  term  in  Columbia), 
it  was  held  that  co-tenants  who  had  cut  down  and  worn  out  a 
portion  of  the  land  much  beyond  their  shares,  were  liable  in 
equity  to  account  for  the  waste,  and  the  commissioner  having 
reported  a  sum  certain  as  to  the  value  of  the  waste  committed, 
the  defendants  were  ordered  to  pay  it.  These  cases  suffi(deutly 
show  the  right  of  the  plaintiffs  to  come  here  against  the  repre- 
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flentatiyea  of  their  intestate's  co-tenant  for  an  account  for  the 
waste  by  him  committed.  It  only  remains  to  inquire  what  is 
waste?  and  is  it  made  out  here  ?  According  to  the  English 
autboritiee,  cutting  down  woodland,  interspersed  as  our  forests 
universaUy  are  with  timber  trees,  would  be  waste.  But  there 
has  been  some  modification  of  this  rale  in  this  state.  Several 
cases  have  been  decided  on  the  subject — two  I  recollect  pretty 
well,  and  will,  from  memoiy  (as  we  have  no  reports  of  them), 
state  the  principles  by  which  they  were  decided. 

In  MQam  v.  Byrd  and  Wife^  Mrs.  Byrd  was  tenant  for  life  of 
her  former  husband's  estate,  consisting  of  a  plantation  and^ 
negroes.    It  was  alleged  that  her  second  husband  had  brought 
his  own  negroes  on  the  plantation,  and  with  them  and  the  ne- 
groes of  his  wife  that  he  was  cutting  down  large  bodies  of  the 
woodland.    He  was  restrained  from  cutting  down  the  land  for 
the  employment  of  his  own  negroes;  but  he  and  his  wife  were 
allowed,  with  her  negroes,  to  cut  down  as  much  land  as  a  pru- 
dent man,  the  owner  of  the  fee,  would  do  in  a  course  of  good 
husbandry.     It  was  made  the  snbject  of  reference  to  ascertain 
the  present  or  future  quantity  to  be  cleared.     In  Nuckolls  y. 
MsRe^  a  large  tract  of  land,  principally  in  the  woods,  was  de- 
▼ised  to  Mrs.  McEie  for  life,  and  after  her  death  to  the  plaint- 
iffs.    3he  not  only  cleared  a  portion  herself,  but  settled  many 
tenants  on  different  parts  of  the  land.     Her  tenants  were  re- 
strained from  clearing  the  land,  but  she  was  permitted  to  cut 
down  and  cultivate  the  land  for  her  own  use  and  support. 

These  cases  leave  the  rule  perhaps  still  too  yague,  and  do 
not  reach  the  case  of  a  tenant  in  common.    But  when  taken  in 
connection  with  the  cases  fixing  the  right  of  a  tenant  in  com- 
mon to  the  use  of  the  estate  to  the  extent  of  his  interest  and 
his  liability  to  account  for  waste  committed,  I  think  we  may 
deduce  the  rule  to  be— that  where  a  tenant  in  common,  by  cut- 
ting down  and  clearing  woodland,  beyond  his  interest,  has 
greatly  injured  the  interest  of  his  co-tenant,  he  would  be  liable 
for  waste.    And  so  if  the  tenant  for  life  cuts  down  more  wood- 
^And  than  is  necessary  for  the  enjoyment  of  his  estate,  and  has 
injured  the  remainder,  he  would  be  guilty  of  waste,  and  liable 
to  the  account.     It  is  the  ultimate  injuiy  done  to  the  rights  of 
the  plaintiffs,  as  co-tenants  or  in  remainder,  which  gives  them 
the  right  to  complain.     For  if  the  clearing  of  the  land  had 
improyed  its  value  to  the  co-tenant  or  remainder-man,  it  could 
not  be  pretended  that  still  the  co-tenant,  or  tenant  for  life, 
would  be  liable  for  waste. 
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It  now  remains  to  be  considered  whether,  according*  to  this 
rule,  Dr.  Garden  was  guiltj  of  waste.     Under  the  clauses  of  the 
will  of  Thomas  N.  Johnson,  sen.,  deceased,  already  cited,  he 
had  a  life  estate  in  the  land  of  his  wife,  Sarah,  and  according 
to  the  construction  placed  upon  the  same  by  the  court  of  equity, 
he  was  also  entitled  to  one  sixth  in  fee.     There  are  no  words  in 
the  will  which  would  exempt   him  from  the  impeachment  of 
waste.     If  it  should  turn  out  that  there  was  no  cleared  land  on 
the  plantation  when  Dr.  Garden  went  into  possession,  then  it  is 
probable  that  he  did  not  clear  more  than  was  necessary  to  the 
enjoyment  of  his  life  interest,  and  did  not  exceed  his  interest  as 
tenant  in  common.     But,  as  is  most  probable  from  the  testi- 
mony, there  was  a  cleared  plantation  sufficient  for  the  employ- 
ment of  the  slaves  of  his  wife,  in  which  he  also  had  an  estate. 
for  life,  then  it  is  clear,  that  the  clearing  of  sixty  acres  of  i^ood- 
land  in  the  center  of  the  tract,  not  leaving  timber  enough  npon 
the  whole  land  to  repair  the  plantation,  and  which  the  wit- 
nesses (Nelson  and  Havin)  say  was  an  injury  of  five  hundred 
dollars,  would  be  waste.     But  as  it  may  be  that  the  commis- 
sioner did  not  ascertain  the  precise  injury  done  to  the  remain- 
der of  five  sixths  in  fee  by  the  clearing  at  the  time  the  life  estate 
fell  in,  the  report  will  be  left  open  for  further  examination  on 
this  point,  under  the  rules  laid  down  in  this  opinion. 

8.  Under  the  former  decree  the  plaintiffs  are  plainly  entitled 
to  the  account  of  five  sixths  of  the  rent  of  the  land,  and  half  of 
the  hire  of  the  negroes.  For  this  bill,  although  not  a  bill  of 
revivor,  sets  out  the  former  decree,  and  with  the  immense  mass 
of  other  matter  brought  to  the  view  of  the  court,  claims  that  it 
should  be  executed.  This  was,  I  think,  proper  where  the  bill 
embraced  new  matter:  if  it  had  barely  proceeded  on  the  former 
decree,  then  that  case  ought  to  have  been  revived.  In  taking 
the  account  under  the  former  decree,  the  commissioner  must 
observe  that  Hext  and  Mrs.  Miles,  the  adult  defendants,  are 
alone  liable  to  be  charged  therein.  They  were  in  possession  of 
the  property,  and  they,  not  the  minor,  are  properly  chargeable. 

In  making  up  the  accounts  against  Doctor  Garden,  the  com- 
missioner will  deduct,  from  the  eventual  balance  against  him, 
the  amount  of  four  hundred  and  seventy  dollars,  which  hia 
estate  was  entitled  to  receive  from  Thomas  N.  Johnson,  the 
younger,  under  the  decree  confirming  the  partition  of  the  land 
and  personal  estate  of  his  first  wife,  Sarah,  with  interest  from 
the  date  of  the  decree  of  confirmation. 

It  is  ordered  and  decreed  that  Ohancellor  Johnston's  decree 


June,  1836.]  QiffP  t?.  Dayis.  89 

• 

be  modified  aeoording  to  the  views  expressed  in  this  opinion; 
and  thai  the  case  be  remanded  to  the  commissioner,  with 
instractionB  to  restate  the  acooants  according  to  the  principles 
and  directions  herein  contained:  and  that  the  defendants  may, 
hj  other  and  additional  testimony ,  discharge  themselves;  to 
which  the  plaintiffs  are  permitted  to  reply:  and  where  neces- 
ttrj  under  this  opinion,  testimony  in  explanation  of  facts  of 
the  case  which  are  donbtf al  npon  the  former  proof,  may  be 
receiyed  by  the  commissioner.  Let  the  costs  be  paid  out  of  the 
estate  of  Garden. 

JoHitBOH  and  Habpbb,  JJ.,  concurred. 


Pondfl  held  hy  an  administrator  who  is  also  guardian  of  the  party  entitled 
thereto,  upon  a  distrihution,  after  the  time  has  expired  in  which  to  settle 
the  estate,  are  presomed  to  he  in  his  hands  as  guardian,  and  the  sureties  on 
his  administratioii  bond  are  not  liable  therefor:  CarroU  v.  Boseli/,  27  Am.  Dec. 
470;  Ja4:ob3  ▼.  BuU^  26  Id.  72;  Seegar  v.  State,  14  Id.  265. 

RxLKAflBS  VBOM  Wakd  TO  GuABDiAX  soou  after  the  termination  of  the  re- 
lation, or  at  or  before  the  time  of  settling  the  accounts  and  delivering  up  the 
Mtat^  will  be  set  ande  as  against  public  policy,  without  any  proof  of  actual 
hand;  WaUer  t.  Armktead,  21  Am.  Dec.  594;  Fudge  ▼.  Stale,  20  Id.  463;  Say 
r.  Bamet^  8  Id.  679  and  note  6S3.  Guardianship  by  nature,  such  as  that  ex- 
v^ci*^  hy  father  or  mother  over  the  child,  extends  only  to  the  person,  not  to 
^  P«op«rty:  Hyde  y.  Stone,  22  Id.  583;  Combe  v.  Jaekaon,  19  Id.  568  and 
note;  Frtnch  ▼.  Hoyi,  25  Id.  464;  but  this  is  for  the  benefit  of  the  infant 
^i^^i^ly t  therefore  a  father  or  even  a  stranger  may  be  compelled  to  account  a» 
gurdian  of  the  infant  whoee  estate  he  has  enjoyed:  Van  Eppe  v.  Van  Deuaen, 
» Id.  516. 

Oo-szxcuTOB^  LiABZLRT:  See  cases  collectod  in  note  to  Clarke  v.  StaU, 
576. 


Gist  v.  Davis. 

[2  HzUi  Oh.  835.] 

A  Pua  or  A  FoBMKB  Dbcr£B  between  the  parties,  as  to  the  same  matters 
ptesented  by  the  bill,  will  not  be  sustained  by  proof  of  a  decree  in  a  for- 
mer suit,  wherein  the  same  relief  was  sought,  but  which  failed  owing  to 
a  defect  in  the  bill  in  thai  suit,  which  is  remedied  in  the  bill  now  before 
the  court. 

Ite  Adxissioh  ov  thb  RiOEiFT  OF  A  CONSIDERATION,  expressed  in  a  deed, 
can  not  be  contradicted,  in  the  absence  of  circumstances  of  fraud;  bat 
considerations,  in  addition  to  that  expressed,  may  be  proved. 

KoRD  TO  Indxmnift,  DOES  NOT  Maks  Pbtvt  TO  JxnwMJiNT. — Where  a  bond 
to  indemnify  against  any  judgment  that  may  be  obtained  upon  a  certain 
matter,  is  given,  and  where,  upon  suit  brought  upon  that  matter,  notice 
if  given  to  the  obligor  in  the  bond  to  come  in  and  defend,  whereupon  the 
obligor  does  defend  the  action  in  the  name  of  his  obligee,  yet  said  obligor 
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is  not  a  privy  to  the  jadgment,  so  as  to  be  precluded  from  again  liliga^t- 
ing  the  same  matters,  and  may  therefore  obtain,  in  his  own  name,  an  in- 
junction against  the  jadgment,  upon  grounds  that  might  have  been  nrgod 
in  defense  to  the  original  action. 

Idem. — ^Thb  Verdict  would  bs  Conolusivb,  however,  in  sncb  action,  in 
favor  of  the  sheriff  in  a  sabsequent  action  by  him,  upon  his  bond  of 
indemnity. 

Bidder  at  Execution  Sale  Pbotectted  against  Payment  of  his  Bm, 
When. — Where  one  who  had  made  advances  to  a  manufacturing  com- 
pany, took,  for  the  purpose  of  securing  himself,  the  outstanding  titles  to 
lands  of  the  company,  giving  a  bond  to  convey  to  the  company  upon  the 
discharge  of  his  advances,  and  afterwards  took  judgment  against  the 
company  for  the  amount  of  lus  advances,  and  caused  the  lands,  of  which 
he  held  the  title,  as  above  stated,  to  be  sold  on  execution,  and  thereupon 
bid  in  the  same  for  an  amount  lees  than  that  of  his  judgment,  and  re- 
ceived a  deed  of  the  property  from  the  sheriff,  without  paying  anything, 
upon  giving  the  sheriff  a  bond  of  indemnity,  against  the  consequences  of 
any  judgment  that  might  be  obtained  against  him  for  the  amount  of  the 
bid,  by  prior  judgment  creditors,  and  afterwards  judgment  was  obtained 
against  the  sheriff  by  prior  judgment  creditors:  held,  that  said  bidder 
was  entitled  to  an  injunction  against  the  judgment. 

Bill  in  equity.    Plaintiff,  who  had  advanced  money,  about 
four  thousand  dollars,  to  a  manufacturing  company,  had  taken 
as  Becurity,  with  the  consent  of  the  company,  conyejances  of 
the  outstanding  legal  title  to  land,  on  which  were  established 
works  of  the  company.     Plaintiff  at  the  same  time  gave  bond 
to  convey  to  the  company  upon  repayment  made  to  him  of  his 
advances.      Afterwards,   defendants    McDowall  &   Black  ob- 
tained from  the  company,  in  the  name  of  Davis,  also  a  defend- 
ant, a  confession  of  judgment.     Plaintiff  also  later  obtained  a 
confession  of  judgment  by  the  company,  but  it  was  entered  up 
at  a  later  date  than  that  first  mentioned.     The  lands  of  which 
plaintiff  held  the  legal  title,  as  above  stated,  were  afterwards 
sold  under  plaintiff's  execution,  and  were  at  the  sale  bid  in  by 
plaintiff  for  two  thousand   six  hundred  dollars.     The  sheriff 
thereupon  executed  to  plaintiff  a  deed.     No  money  was  paid  to 
the  sheriff  on  this  bid,  but  a  bond  of  indemnity  was  given  him 
against  any  sums  that  he  might  thereafter  be  obliged  to  pay 
Davis,  or  McDowall  &   Black,  on  said  judgment.     In  a  suit 
against  the  sheriff  in  the  name  of  Davis,  judgment  for  the 
amount  of  this  bid  was  obtained.     Plaintiff  now  sought  to  en- 
join the  collection  of  this  judgment  and  to  obtain  a  cancellation 
of  the  bond  given  by  him  to  the  sheriff.      Tu  the  bill  u  plea  in 
bar  was  put  in  by  McDowall  &  Black,  of  a  former  Kuit  between 
the  parties,  in  which  the  same  matters  were  adjudicated.     The 
character  of  such  former  suit  appears  from  the  opinion. 
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Hemdon  and  A.  W.  Thomson,  for  the  plaintiff. 

Habpeb,  J.     I  am  safficientlj  clear  that  the  plea  in  the  pres- 
ent case  can  not  be  sopported,  whatever  may  be  the  merits 
of  the  case  itself.     The  rule  is  unquestionable,  that  where  the 
same  nuitter  has  been  determined  by  a  decree  between  the  same 
parties,  that  will  be  a  bar  to  a  new  bill.    But  then  it  must  ap- 
pear that  the  rights  of  the  parties  were  actually  considered  and 
adjudicated.    In  Brandlyn  v.  Ord,  1  Atk.  571,  Lord  Hardwicke 
laid  down  the  rule  that  where  the  defendant  pleaded  a  former 
Boit,  and  the  court  implied  that  there  was  no  title  where  they 
dismissed  the  bill,  that  this  was  not  sufficient;  they  must  show 
that  it  was  res  a4judicaia,  an  absolute  determination  in  the 
court  that  the  plaintiff  had  no  title;  and  that  a  bill  dropped 
for  want  of  prosecution  is  never  to  be  pleaded  as  a  decree 
of  dismission  in  bar  to  another   bill:    See  also,   Pickett  v. 
Loggon,  U  Yes.    230.     If  a  party  by  his  bill  makes  out  an 
imperfect  case,  so  that  a  demurrer  would  hold,  and  the  bill  be 
dismissed  on  that  ground,  I  am  not  aware  that  this  has  ever 
been  held  a  bar,  if  by  a  new  bill  he  can  make  out  a  good  case. 
In  Child  V.  Oibson,  2  Atk.  603,  the  chancellor  said,  "  every  plea 
that  is  set  np  as  a  bar,  must  be  ad  idem,"    As  I  understand  the 
facts  of  the  case  from  the  opinion  of  the  chancellor,  there  had 
been  a  former  bill  against  the  defendant  as  executor,  for  an 
account.     The  new  bill  was  also  for  an  account,  but  stating 
spedfio  facts  of  the  executors  having  made  interest  on  legacies 
qpecifically  bequeathed.    The  chancellor  sustained  the  plea  to 
BO  much  of  the  bill  as  sought  a  general  account,  but  directed  it 
to  stand  for  an  answer  relative  to  the  demand  for  interest.     He 
flays:  *'  It  is  extremely  hard  to  say,  that  because  the  plaintiff 
fsiled  in  the  case  which  he  made  on  the  former  account,  that 
now  he  has  made  a  new  case,  and  brought  a  new  bill,  that  he 
shall  not  be  allowed  to  go  on,  but  be  barred  by  a  plea  of  a 
former  decree  in  the  same  matter.''     So  in  Collins  v.  Oough,  7 
Bio.  Par.  Gas.  94  (quoted  2  Madd.  Ch.  249):  "A  plea  of  a 
former  deed  for  the  payment  of  titles,  where  a  modus  and  the 
lands  alleged  to  be  covered  by  it,  were  imperfectly  stated,  so 
that  the  court  could  not  direct  an  issue,  was  held  not  to  be  a 
bar  to  a  bill  for  establishing  the  modus."    "Former  bill  de- 
pending pleaded  in  bar  of  a  second;  but  tbo  latter  had  some 
new  matter.     Plea  allowed  with  the  actual  coutu;  but  defend- 
ant to  answer  the  second  bill,  and  the  former  dismissed  with 
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twenty  Bhillings  costs:"  2  Bridg.  Dig.,  tit.  Lis  Pendens,  2,  refer- 
ring to  Crofts  V.  WorUey,  1  Ch.  Cas.  241.  That  is  to  saj,  the 
plea  was  sustained  so  as  to  give  costs,  but  the  defendant  was 
directed  to  answer  the  latter  bill  which  contained  the  ^whole 
ease.  The  cases  in  which  the  plea  of  a  former  decree  has  been 
sustained,  such  as  Bell  t.  Bead,  3  Atk.  690,  were  thoaein  which 
the  case  made  by  the  former  bill  was  in  erery  respect  the 
same. 

Is  the  case  made  by  the  two  bills  we  are  eonaidmng  the 
same?    The  former,  after  stating  the  circumstances  of  plaint- 
iff's claim,   the  sale    of   the  land  by  the  sheriff.  Hunt,    the 
purchase  by  plaintiff,  and  the  deed  executed  to  him  by  Hunt, 
by  which  he  discharged  him  of  the  purchase  money,  withoat  its 
being  actually  paid,  prays  an  injunction  to  restrain  McDowall 
&  Black  from  proceeding  against  Hunt.     In  the  present  bill 
it  is  farther  stated,  that  upon  Hunt's  executing  the  deed  to 
plaintiff,  plaintiff  promised  to  indemnify  him,  and  afterwards, 
in  pursuance  of  his  promise,  executed  a  bond  of  indemnity ,  on 
which  he  will  be  liable  if  McDowall  &  Black's  judgment  should 
be  enforced  against  Hunt.     Do  these  make  the  same  case  ?    The 
chancellor  says,  in  his  decree,  that  '*  the  only  difference  in  the 
case  attempted  to  be  shown  by  the  counsel  was,  that  the  bill  in 
the  former  case  did  not  set  forth  that  N.  Gist  had  actually  given 
a  bond  of  indemnity,  but  only  that  he  had  promised  to  indem- 
nify.    It  does  not  appear  to  me  that  this  varies  the  caae  at  all." 
Now,  the  former  bill  of  Gist  and  Hunt  does  not  set  forth  any 
promise  to  indemnify;  unless  it  be  meant  that  from  the  fact  of  tak- 
ing the  deed,  there  resulted  a  liability  to  pay  the  purchase  money, 
from  which  such  a  promise  would  be  implied,  notwithstanding 
the  acknowledgment  of  the  receipt  of  the  money  in  the  deed. 
Nor  does  any  such  promise  appear  in  any  part  of  the  proceed- 
ings.    The  present  plaintiff,  in  his  answer  to  the  form^  bill  d 
McDowall  &  Black,  only  says  that  he  "  does  not  remember 
that  James  Hunt,  the  sheriff,  ever  called  on  him  for  the  purchase 
money  of  said  property;  but  if  he  had,  this  defendant  would 
not  have  paid  him,  as  he  was  confident  that  it  was  due  to  this 
defendant  under  the  liens  above  stated.     On  the  contrary^  the 
former  bill  of  Gist  and  Hunt  was  dismissed,  so  far  as  respects 
Gist,  exclusively  on  the  ground  that  he  had  shown  no  interest 
in  himself  or  liability  to  Hunt,  which  authorized  him  to  inter- 
fere between  the  other  parties,  or  call  for  the  aid  of  the  court. 
It  is  said  in  the  opinion  of  this  court,  that  '*  it  does  not  appear 
so  far  as  the  effect  of  the  judgment  is  concerned,  that  he  needi 
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aaj  relief.  He  Has  both  lands  and  money  in  his  own  hands. 
Hunt  made  him  a  oonTejanee  and  disdiarged  him  of  the  pur- 
chase money,  and  McDowall  &  Black  may  enforce  their  judg- 
ment against  Hunt;  yet,  on  principles  of  law,  Hunt  can  not 
recoTer  over  against  Grist."  It  is  added:  "To  be  sure,  if  as 
suggoeted,  he  has  given  a  bond  of  iodemnity  to  Hunt,  he  may 
be  liable  on  that;  not  as  being  bound  by  the  judgment,  but  as 
being  rendered  liaUe  by  his  own  act."  The  existence  of  such 
a  bond  was  surmised  in  argument,  but  the  quotation  shows  that 
it  formed  no  part  of  the  case  then  made,  but  was  expressly  ex- 
cluded from  the  consideration  of  the  couit.  Can  it  be  said 
that  the  rights  of  the  plaintiff,  if  he  has  any,  in  consequence  of 
his  liability  on  that  bond,  were  actually  adjudicated  by  the 
coort? 

It  seemed  to  be  argoed,  howerer,  on  the  part  of  the  plaintiff, 
for  what  purpose  it  is  difficult  to  oonceiye — as  if  this  opinion  of 
the  court  were  erroneous,  and  that  from  the  facts  stated  in  the 
former  bill,  a  promise  (m  the  part  of  Gist  to  indemnify  Hunt 
would  be  implied. 

The  deed  acknowledges  the  receipt  of  the  money,  and  the 
general  rule  is  unquestionable,  that  a  party  shall  not  be  per- 
mitted to  allege  anything  in  contradiction  to  his  deed.     There 
is  a  case,  boweyer,  that  of  Sheppard  *?.  lAjUtle,  14  Johns.  310,  in 
which,  notwithstanding  such  an  acknowledgment  in  a  deed, 
eTidence  was  reoeived  to  show  that  the  consideration  had  not 
been  paid.     The  case  was  that  the  plaintiff  being  indebted  to  a 
third  person  one  hundred  and  eighty  dollars,  defendant  ad- 
vanced the  money  to  pay  that  debt,  and  plaintiff  assigned  to 
him  a  lease  worth  fiye  hundred  dollars,  upon  agreement  that  he 
should  sell  it,  reimburse  himself,  and  pay  over  the  surplus  to 
the  plaintiff.    Defendant  sold  the  lesse,  but  refused  to  pay  over 
the  surplus,  and  plaintiff,  bringing  his  action,  was  permitted  to 
fihow  these  facts.     The  determination  is  rested  upon  the  cases 
in  which  eyidenee  has  been  received  to  show  an  additional  con- 
sideration beyond  that  expressed  in  the  deed,  and  those  in 
which  evidence  has  been  received  to  contradict  or  show  a  mis- 
take in  a  receipt    But  the  authority  of  that  case  may  well  be 
questioned.    In  the  ease  of  Curry  v.  Lyles,  decided  by  this 
court,  2  Hill,  404,  evidenee  was  reoeived  to  show  a  further  con- 
sideration than  that  expressed  in  the  deed.     But  the  authorities 
which  ootabliah  that  such  an  averment  may  be  made  or  such  evi- 
dence given,  go  upon  this — that  it  is  not  to  contradict  the  deed, 
but  is  oonsistent  with  it.    The  principle  is  explained  in  Mldmay'i 
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€096 f  1  Oo.  176,  that  if  no  consideration  be  expressed,  jet  a  con- 
sideration may  be  shown ;  or,  if  it  be  said,  for  diyers  considerations, 
a  particular  consideration  may  be  averred;  or  where,  as  in  the  caae 
of  VUlera  v.  BeamorU,^  there  quoted,  a  money  consideration  was 
expressed,  it  might  be  shown  that  the  deed  was  also  in  consid- 
eration of  marriage;  because,  as  is  said,  "  although  there  was  a 
particular  consideration  mentioned  in  the  deed,  yet  an  averment 
in  the  same  case  might  be  made  of  another  consideration,  which 
stood  with  the  indenture  and  was  not  contrary  to  it."  See  also 
the  cases  on  the  same  subject,  collected  by  Phillips,  in  his 
treatise  on  evidence,  424  et  aeq.  There  is  no  English  case 
determined  on  any  other  principle,  unless  npon  charges  of 
fraud,  usury,  etc.  But,  can  it  be  said  that  when  a  party  ac- 
knowledges the  receipt  of  money  by  his  deed,  he  does  not  con- 
tradict the  deed  by  showing  that  the  money  was  not  received  ? 
Then,  as  to  the  cases  respecting  receipts:  A  receipt  is  not  a 
contract;  it  is  merely  an  admission  of  a  fact;  and  if  the  fact  be 
not  true,  the  party  is  not  estopped  to  show  the  truth  by  writing 
merely.  But  is  there  any  doubt  but  that  a  party  is  estopped 
by  that  which  he  recites  or  admits  in  his  deed?  The  decision 
in  bheppard  v.  Little  seems  not  to  be  sustained  by  authority  or 
reasoning;  though  it  strikes  me  that  the  case  mighty  perhaps,  have 
been  rightly  determined  on  the  score  of  the  defendant's  frand. 
But  admit  the  authority  of  that  case  in  the  fullest  manner.  An 
express  agreement  was  proved  that  the  defendant  was  to  sell 
the  lease  and  pay  over  the  surplus.  But  suppose  no  such 
agreement  had  been  shown,  and  nothing  had  appeared  but  the 
mere  facts  that  defendant  had  advanced  the  one  hundred  and 
eighty  dollars  and  received  a  transfer  of  the  lease,  for  the  ex- 
pressed consideration  of  five  hundred  dollars  acknowledged  to 
be  received.  Could  the  court  have  implied  the  agreement? 
There  is  nothing  in  the  case  or  in  any  other  case  to  warrant  it. 
I  suppose,  in  the  case  before  us,  that  the  sheriff,  Hunt,  know- 
ing the  facts,  and  taking  upon  himself  to  know  the  law,  and 
being  satisfied  that  Gist  was  entitled  to  the  money,  executed 
the  deed,  intending  to  discharge  him  and  take  upon  himself  the 
risk  of  being  made  liable  to  McDowall  &  Black.  On  what 
principle  could  the  court  imply  a  promise  to  indemnify  on  the 
part  of  Oist?  But  this  was  the  precise  case,  as  it  appeared 
from  tbe  pleadings  and  evidence  on  the  former  bill.  Nothing 
was  shown  but  the  purchase  and  the  execution  of  the  deed 
acknowledging  the  receipt  of  the   consideration;  and  in  the 

1.  a  Dj«r,  lid! 
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abaenee  of  any  showmg  to  the  contrary,  parties  must  be  sap- 
posed  to  have  intended  what  they  have  done.  It  may  be 
farther  observed,  that  if  any  promise  could  be  implied,  it  would 
not  be  a  promise  to  indemnify,  as  the  chancellor  supposes,  but 
to  pay  the  money;  but  could  we  imply  such  a  promise  in  con- 
tradiction to  the  express  statement,  that  he  claimed  the  money 
as  his  own  (of  course  with  Hunt's  knowledge)  and  would  not 
have  paid  it  if  demanded  ? 

I  conclude,  therefore,  that  the  plaintiff  has  made  out  a  new 
ease  by  his  present  bill;  that  he  is  not  bound  by  the  former 
decree,  and  that  the  plea  must  be  oyerruled. 

And  here  I  might  properly  stop — ^the  plea  being  the  only  mat- 
ter now  before  ns.  But  the  whole  merits  of  the  case  (about  the 
facts  of  which  there  does  not  appear  to  be  any  dispute)  were 
f°Uj  gone  into,  and  it  may  save  litigation  and  expense,  that  the 
news  of  the  court  should  be  expressed.  Of  course,  if  there  is 
any  misconception  of  facts,  the  parties  will  not  be  concluded. 

It  is  said  in  the  former  opinion  of  the  court,  that  although 

the  sheriff.  Hunt,  is  concluded  by  the  judgment  at  law,  yet 

Oist  is  not  concluded,  not  having  been  a  party  to  the  suit. 

None  but  parties  or  privies  are  bound  by  a  judgment.    As  the 

case  then  appeared,  he  would  not  be  regarded  as  privy.    A 

question  arises,  whether  by  giving  the  bond  of  indemnity,  as  is 

now  shown,  he  did  not  make  himself  privy,  so  as  to  be  bound; 

especially  if  he  had  notice  to  defend  the  suit  (of  which  there 

seems  little  doubt),  as  well  as  that  he  did  in  fact  defend  it. 

Bat  before  going  into  that  question,  I  shall  consider  the  case  as 

it  would  stand  if  there  were  no  such  judgment,  or  as  if  the  suit 

at  law  were  still  depending.     It  is  held  in  the  former  opinion 

of  this  court,  that  if  the  purchase  money  had  been  actually  paid 

over  to  the  sheriff,  the  plaintiff  would  have  been  entitled  to  it; 

and  I  refer  to  the  reasoning  of  that  opinion  for  the  grounds  of 

the  conclusion.    And  he  would  have  been  entitled  to  it  on 

suitable  principles,  and' might  have  sustained  a  suit  in  equity 

for  it    It  is  true,  he  might  have  brought  an  action  for  money 

^ad  and  received,  but  that  action  is  in  the  nature  of  a  bill  in 

^^ity.    It  would  have  been  a  case  of  concurrent  jurisdiction, 

and  he  might  have  chosen  his  jurisdiction.     So,  if  the  sheriff 

W  paid  over  the  money  of  his  own  accord  to  McDowall  & 

Black,  the  suit  might  have  been  maintained  against  them. 

^  man  may  recover  his  money  from  any  one  into  whose  hands 

it  may  come.     And  it  would  have  been  immaterial  if  the  money 

W  been  recovered  of  the  sheriff  by  suit.     There  would,  then, 
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have  been  no  ground  for  regarding  Gist  as  privy  to  tbe  sait, 
estopped  by  the  judgment  to  ehow  a  preferable  title  totlie 
money.  And  if  such  a  suit  had  been  brought,  he  migbt  lunre 
brought  his  bill  against  both  parties  to  enjoin  it  and  eetahliwii 
his  own  claim  to  the  money.  But  instead  of  paying  the  monej, 
he  gave  the  bond  of  indemnity.  If  the  snit  at  law  were  still 
depending,  he  would  have  preeiaely  the  same  ground  of  e({aitj 
(or  a  clearer  one  as  being  liable  on  the  bond  of  indemnity)  to 
enjoin  that  suit  and  establish  his  own  claim.  And  this  ng^bt 
he  still  has,  unless  the  judgment  at  law  mnst  be  regarded  with 
respect  to  him  as  res  adjudicaia. 

I  come,  then,  to  inquire  if,  as  I  suppose,  tbe  j^esent  plaintiff 
had  notice  of  the  suit  at  law  and  was  in  truth  the  real  defend- 
ant, whether  he  is  estopped  by  the  judgment.  And  certainly 
it  should  seem  that  he  ought  to  be  so  bound.  Certainly  the 
plaintiff  does  not  appear  to  come  within  the  reason  of  the  role 
which  declares  that  none  but  parties  are  bound  by  a  mdict  or 
judgment — that  he  had  not  an  opportunity  to  give  evidence  or 
cross-examine  witnesses.  It  is  essential  to  the  just  administaai- 
tion  of  law,  that  no  one  should  be  condemned  without  having  an 
opportunity  of  being  heard.  But  it  is  an  equally  well-settled 
principle,  and  necessary  to  the  peace  of  society,  that  when  he 
has  once  been  heard,  he  shall  theneeforwazd  be  silent;  thai 
what  he  has  once  had  an  opportunity  of  litigating  before  a  trib- 
unal of  competent  authority,  he  shall  not  bring  into  question 
again.  Where  a  party  has  had  an  opportunity  of  defending 
himself  fully  at  law,  equity  will  not  relieve:  WirUkrop^  Todd  d 
Winthrop  v.  Survivors  of  Ltme^  Son  d  Fraser,  3  Eq.  334,  325 
and  note;  Maxwell  v.  Conner,  1  Hill  Gh.  22. 

It  was  urged  with  some  degree  of  pertinacity,  by  the  counsel 
on  the  part  of  the  plaintiff,  that  the  proper  defense  was  offered 
to  the  court  of  law  and  rejected,  and  that  this  forms  a  ground 
of  relief.  But  this  seems  to  be  contrary  to  the  fact,  as  appears 
from  the  report  of  the  presiding  jud^e,  made  to  thia  court  on 
the  trial  at  law,  and  as  is  now  stated  by  the  same  judge.  Evi- 
dence was  offered  to  show  that  the  title  of  the  land  was  in  the 
purchaser.  Gist;  but,  as  determined  in  that  case,  this  would  not 
have  been  a  defense.  In  Maxwell  v.  Connor,  the  defense  had 
been  offered  at  law  and  rejected,  and  it  was  held  to  have  been 
the  defendant's  laches  that  he  did  not  appeal.  But  certainly 
there  was  no  such  ground  of  appeal  in  the  case  at  law  of  Davit 
v.  ffunl.  The  ground  of  appeal  taken  (see  2  Bail.  415),  "  that 
the  presiding  judge  erred  in  rejecting  evidence  that  the  Weaven 
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had  DAither  nghi,  title,  nor  interest  in  the  land  sold  by  defend- 
ant," is  inconaistent  with  any  such  defense  having  been  offered. 
The  Tciy  ground  of  the  defense  was,  that  the  Weavers  had  an 
et^uitable  interest  in  the  land  to  compel  a  sale  of  it,  and  this 
alone  constituted  Gist's  title  to  the  money.  My  own  impres- 
sion on  the  case  at  law  was,  that  Gist's  title  was  absolate,  and 
that  as  a  matter  of  indulgence  to  the  Weayers,  he  had  consented 
to  a  resale,  to  afford  them  the  chance  of  an  enhanced  price,  be* 
ing  ignorant  that  the  judgment  of  McDowall  &  Black  had  been 
entered  preyiously  to  his  own,  so  as  to  entitle  them  to  the 
money. 

But  I  feel  constrained,  on  authority,  to  come  to  the  conclu- 
sion, that  although  in  point  of  fact  we  may  be  satisfied  that 
Gist  was  the  real  defendant  at  law,  yet,  in  a  legal  point  of  view, 
he  can  not  be  so  considered;  but  that  we  must  regard  that 
lodgment  as  res  inter  alios  acta — ^in  effect,  that  this  is  a  case  in 
which  he  has  a  right  to  be  twice  heard. 

There  is  no  question  respecting  the  general  rule,  that  none  but 

parties  and  privies  are  estopped  by  a  verdict  or  judgment.     Who 

are  privies  ?    According  to  Coke,  1  Inst.  362  a,  there  are  "  privies 

in  blood,  as  the  heir;  privies  in  estate,  as  the  feoffee,  leasee,  etc.; 

and  privies  in  law,  as  the  lords  by  escheat;  tenant  by  the  curtesy, 

tenant  in  dower,  the  incumbent  of  a  benefice,  and  others  that 

oome  under  by  act  in  law,  or  in  the  post."    All  persons  claiming 

in  any  manner  under  either  of  the  parties,  will  be  regarded  as 

privies.    "  Hence  the  depositions  of  witnesses  in  another  cause 

in  proof  of  a  fact,  the  verdict  of  a  jury  finding  a  fact,  or  the 

jodgment  of  the  court  on  facts  found,  although  evidence  against 

the  parties  and  all  claiming  under  them,  are  not  in  general  to 

be  used  to  the  prejudice  of  strangers: "  Per  De  Grey,  0.  J.,  in 

Duchess  of  Kingston's  case,  11  Stat.  Tri.  261.    Now,  can  Gist 

be  regarded  as  claiming  under  the  sheriff.  Hunt?    The  latter 

▼as  merely  a  stakeholder,  for  the  person  entitled  to  the  money. 

I  may  observe  here,  that  the  giving  of  notice  to  defend  the  suit, 

has  nothing  to  do  with  determining  whether  the  parties  were  or 

were  not  privies«    That  relates  to  another  matter,  which  I  shall 

hereafter  consider.    If  one  should  come  by  finding  into  the  pos- 

Bession  of  a  chattel,  which  was  claimed  by  two  other  persons,  and 

^>^ng  sued  by  one,  should  defend  himself  by  setting  up  the  title 

of  the  other,  a  verdict  against  him  would  be  no  evidence  against 

the  other  claimant,  in  a  subsequent  suit  for  the  same  chattel; 

and  thoogh  he  had  given  him  notice  to  defend  his  title,  thii 
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would  be  sapererogatory;  he  would  still  be  a  strauger  to  the 
first  suit. 

There  is  a  class  of  cases  in  which  verdicts  have  been  held  to 
be  evidence,  and  sometimes  conclusive  evidence,  against  per- 
sons neither  parties  to  the  suit  nor  privies.    As  in  the  case  of 
Oreen  v.  The  New  Eiver  Company,  4  T.  R.  589,  where  a  master 
had  been  sued  and  damages  recovered  against  him   for   the 
neglect  of  his  servant,  it  was  held  by  the  court  that  the  verdict 
would  be  evidence  in  an  action  by  the  master  against  the  serv- 
ant, not  as  to  the  fact  of  the  injury,  but  the  quantum  of  dam- 
ages.    This  case  is  said  by  Philips,  page  228,  to  be  no  exception 
to  the  rale  which  forbids  a  verdict  to  be  evidence  against  any 
but  parties  or  privies.     The  verdict  was  not  res  adjudiccUa  aa  to 
the  servant,  but  constituted   or  evidenced  the  very  damage 
which  the  master  had  sustained.    But  the  other  party  would 
have  nothing  to  do  with  this.     He  might  sue  both  master  and 
servant;  but. a  verdict  for  or  against  one  would  be  no  evidence 
in  an  action  against  the  other.     So  in  the  cases  in  which  a 
vendee,  being  sued  for  property,  gives  notice  of  the  suit  to  the 
vendor  who  has  warranted  his  title.    Here  the  very  undertaking 
of  the  vendor  is  to  defend  the  title,  and  his  failure  to  do  so 
when  notified,  constitutes  of  itself  the  cause  of  action.     So, 
where  the  surety  to  a  note  being  sued,  gave  notice  to  the  principal 
to  defend  the  action,  the  verdict  was  held  to  be  conclusive  in 
an  action  against  the  principal  by  the  surety.    Here  the  im- 
plied contract  between  the  principal  and  surety  was,  that  if  the 
latter  should  be  compelled  to  pay  the  money,  the  former  would 
reimburse  him,  and  the  judgment  by  which  he  was  compelled  to 
pay,  went  to  make  up  the  cause  of  action.    But  though  the 
principal  had  had  notice  of  the  suit,  and  had  in  fact  defended  it 
and  failed,  the  verdict  would  have  been  no  evidence  in  a  subse- 
quent suit  by  the  payee  against  the  principal.     Here  the  prin- 
cipal would  have  been  twice  heard.     So,  in  the  case  before  us, 
if  Hunt  gaveOist  notice  of  the  suit  at  law,  the  verdict  would  be 
conclusive  in  a  suit  by  him  on  the  bond  of  indemnity  against 
Gist,  as  being  itself  the  cause  of  action.     But  this  does  not 
make  it  evidence  in  a  suit  between  Gist  and  McDowall  &  Black. 

The  case  of  Kinnerley  v.  Orpe,  Doug.  517,  seems  to  be  in 
point.  In  that  case,  the  plaintiff  had  recovered  in  an  action 
for  trespass  on  a  fishery  against  a  servant  of  0.  In  another 
action  against  another  servant  of  0.,  who  committed  the  tres- 
pass by  C.'s  command  in  order  to  try  the  right,  the  former  ver- 
dict was  offered  in  evidence  and  received  by  Baron  Perryn, 
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who  held  it  to  be  conclusive.    But  on  a  rule  for  a  new  trial 
hefore  the  king's  bench,  though  the  cause  went  off  on  another 
point,  the  court  thought  the  evidence  admissible,  though  not 
eondusive.     Here  certainly  then  was  the  same  real  defendant, 
though  not  the  same  nominal  one,  in  both  actions.    In  com- 
menting on  that  case,  however,  in  Outram  v.  Morewood,  8  East, 
866,  Lord  Ellenboroagh  says:  *'It  is  extraordinary  that  it 
should  have  been  for  a  moment  supposed  that  there  could  be 
an  estoppel  in  such  a  case.   It  was  not  pleaded  as  such;  neither 
were  the  parties  in  the  second  suit  the  sanle  as  those  in  the 
first.    The  doubt  seems  either  to  be,  whether  the  former  record 
in  the  action  of  trespass  was  at  all  admissible  in  evidence  upon 
the  subsequent  action  against  the  defendant,  who  was  not  a 
party  to  the  former  action,  rather  than  as  to  any  conclusive 
effect  which  it  could  have  had.'*    He  evidently  inclines  to  the 
opiuion  that  it  was  not  admissible,  and  indeed  it  is  difficult  to 
reconcile  its  admissibility  with  the  acknowledged  general  rule  on 
he  subject.    But  if  we  regard  the  judgment  as  admissible  in  this 
case,  yet  if  it  be  not  conclusive,  I  think  Gist's  title  to  the 
money  very  clear  on  the  reasoning  of  the  former  opinion  of 
the  court.    Regarding  the  plaintiff  then  as  not  having  been  a 
party  to  the  suit  at'  law,  nor  bound  by  the  judgment,  but  com- 
ing properly  and  for  the  first  time  to  establish  his  claim,  he 
has  made  out  a  clear  case  for  relief.    But  though  we  have  bald 
that  Hunt  is  concluded  by  the  judgment  at  law,  yet  we  can  not 
afford  Gist  the  relief  to  wliich  he  is  entitled,  without  relieving 
him  also.    If  the  judgment  of  McDowall  &  Black  were  en- 
forced against  him,  he  would  be  plainly  entitled  to  recovj*' 
against  Gist.     If  the  judgment  be  not  conclusive  against  G^t, 
it  is  as  if  the  action  were  still  depending;  in  which  cp.p^  Le 
would  have  the  clearest  equity  to  enjoin  it.     The  judgrient 
must  therefore  be  enjoined.     I  am  better  satisfied  to  <«nive  at 
this  result,  as  it  seems  to  meet  the  true  merits  of  the  case. 

The  plaintiff,  however,  must  pay  the  costs.  The  prosent  suit 
has  been  rendered  necessary  by  his  neglect  in  failing  to  make 
out  a  proper  case  by  his  former  bill.  It  is  true  that  he  states 
the  bond  of  indemnity  to  have  been  out  of  his  possession,  and 
onlj  recovered  since  the  filing  of  his  present  bill;  but  ho 
biew  o!  its  existence;  it  does  not  appear  but  that  with  proper 
diligence  he  might  have  found  it  before;  or  if  he  could  not,  t^^ut 
he  might  not  have  established  its  existence,  contentf..  L*id  I^aj,. 
The  former  bill  says  nothing  of  the  bond,  nor  doef.  I'f  ytarg;* 
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any  liability  to  Hunt,  which  was  the  plaintiflTB  only  groimd  of 
equity. 

It  is  ordered  and  adjudged  that  the  deeree  of  the  chancaBor 
be  reyersedy  and  the  defendant's  plea  be  o^erraled. 

JoHNsoNi  J.,  concurred. 

O'NsALL,  J. ,  dissenting.    I  dissent  from  thia  opinion  on  eveiy 
ground  assumed  to  giye  the  plaintiff  relief.    My  coneunenee  ia 
the  former  opinion  in  equity  was  altogether  in  the  result,  not  ia 
the  principles  or  reasoning  by  which  my  brother  Harper  estab- 
lished Gist's  right  to  sell  and  obtain  the  benefit  of  Weavar'fl 
equitable  estate  in  the  manner  in  which  he  did.    The  case  of 
Davis  v.  HurU^  2  Bail.  412,  was  decided  correctly.    The  pzin- 
dple  laid  down  in  it,  ''  that  only  the  defendant's  interest  in  the 
land,  whatever  that  might  be,  was  sold  in  the  present  instanoe, 
and  if  the  purchaser  bought  his  own  land  it  was  his  own  folly," 
is  good  law,  and  it  does  not  cease  to  be  good,  when  equity  ia 
called  on  to  administer  it.     That  principle  excludes  Qist,  aa  I 
think,  from  relief  both  at  law  and  in  equity.     The  plea  in  law 
is,  I  think,  good:  the  very  matter  now  decided  was,  as  I  oon- 
ceive,  adjudged  in  a  contrary  way  on  a  former  bilL    That  the 
judgment  at  law  is  conclusiye  against  Hunt,  is  admitted:  it  is 
also  admitted  that  if  he  was  compelled  to  pay  that  judgment, 
be  could  sue  Gist  on  his  bond  of  indemnity,  give  the  reooyeiy 
in  eyidenoe,  and  compel  him  by  the  judgment  of  a  court  of  law, 
to  pay  the  recovery  in  DavU  v.  Hunt.    If  this  does  not  make 
Gtist  a  privy  in  law,  I  confess  I  do  not  know  what  would.    He 
stands  exactly  as  Hnnt  does,  and  is  concluded. 
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Hamilton  v.  Bishop. 

[8  Tbbokb,  83.] 

G^ir  TO  ▲  Wzvb'8  Sepabats  Use  is  safiioient  if  the  words  uaod  denote  an  in- 
tent  to  exclude  the  hiuband  from  control  over  the  property,  or  are  inoom- 
patiUe  with  an  intent  that  he  shonld  have  each  controL  Technioal 
hngnage  ia  not  abeolately  necessary. 

Died  CoaiTKTiNO  a  Slave  to  a  Wife  "  and  the  Heib3  of  her  body  *  *  * 
to  the  vae  and  benefit"  of  the  wife  and  her  children,  *'  to  remain  in  the 
pnwnwinnJ'  of  the  said  wife»  "  for  the  nse  and  support  of  said  children 
forever^"  ia  soffident  to  vest  the  property  to  the  wife's  separate  use. 

LcTEEVEETiOK  07  A   TbUSTEE  IS  UnNEGSSSABT  to  support  a  gift  to  9i  ^fi^ V 

separate  use,  for  the  husband  will  be  constitatf^l  a  tmfttie.'   J^ ,  . 
KnuBTBATiov  IS  Unkecessaby^  ^  s^taJii  \»  deed  to  » wif^'ir  separate  nse 
agunstthehnsbapdXcreclitqir^.  ',       >  *,  . 

Box  to  recover 'B'neglro  woman.  The  plaintiff  claimed  the 
ttid  negro  under  an  unregistered  deed  from  her  father,  which, 
she  iufidsted,  conveyed  the  said  negro  to  her  separate  use,  she 
being  at  that  time  the  wife  of  Andrew  Hamilton.  The  language 
of  the  deed,  so  far  as  material,  is  stated  in  the  opinion.  The 
defendants  claimed  under  a  mortgage  from  Andrew  Hamilton, 
now  deceased,  to  secure  debts  due  them.  The  property  had 
been  sold  under  the  mortgage,  and  purchased  by  one  of  the  de- 
fendants. The  chancellor  dismissed  the  bill,  holding  the  prop- 
erty to  have  been  abtsolutely  vested  in  the  husband. 

Oeorge  8.  Terser  and  Clayton^  for  the  complainant, 

ITm.  Thompson,  for  the  defendants. 

By  Court,  Ghorar,  J.    It  is  contended  by  the  defendants,  and 
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BO  the  chancellor  decided,  that  this  deed  vested  the  property 
cotiveyed  by  ifc  absolutely  in  Andrew  Hamilton,  the  husband  of 
Elizabeth;  and  the  first  question  for  our  consideration  is,  wh&t 
is  the  true  construction  of  this  deed. 

Whether  this  is  an  absolute  gift,  by  which  the  right  to  the 
property  is  vested  in  the  husband,  or  a  gift  to  her  separate  use, 
whereby  the  marital  right  of  the  husband  was  excluded,  mtist 
depend  upon  the  intention  of  the  donor,  to  be  collected  from  the 
language  he  has  employed.     For  if  the  father  intended  the 
property  to  be  held  as  a  separate  estate,  the  court  will  carry 
that  intention  into  effect:  2  Kent  Com.  165;  Clancy,  251,  288; 
Elam  V.  Morgan,  5  Yerg.*    In  order  to  vest  the  property  to  the 
separate  use  of  the  wife,  it  is  not  indispensable  that  technical 
language  should  be  employed;  it  is  enough,  if  there  are  any  ex- 
pressions denoting  an  intention  to  exclude  the  husband,  or 
which  are  incompatible  with  the  idea,  that  the  donor  intended 
that  the  husband  should  exercise  dominion  over  it:  Clancy,  262. 
A  variety  of  expressions  are  enumerated  by  Mr.  Clancy,  pp.  263, 
268,  which  will  be  considered  a  sufficient  expression  of  the  in- 
tention.   As,  if  the  words  used  are,  "  to  be  at  her  disposal;"  "  for 
her  own  use;''  or  ''that  she  shall  enjoy  and  receive  the  rents 
and  profits;"  any  of  these  expressions  being  deemed  equivalent 
to  the  words,  "  sole  and  separate  use."    The  words  used  in  this 
deed  are,  "  to  the  use  and  benefit  of  the  said  Elizabeth  and 
children,  and  to  remain  in  the  possession  of  said  Elizabeth,  for 
tbe'^use'^and  support  of  said  children  forever."    These  words 
£ontrol  Und  Hmil  the  meaning  of  the  expressions  before  used: 
"  I  give  to  tiie*Bald  Elizab^"  and' lUe  heirs  of  her  body,"  so  aa 
to  point  out  the  particular  purpose  for  which  the  property  was 
given,  and  in  our  view  are  equivalent  to  the  words,  ''sole  and 
separate  use."    How  can  the  property  be  for  "the  use  and 
benefit  of  the  said  Elizabeth  and  her  children,"  and  to  remain 
forever  in  her  possession  for  that  use,  unless  the  marital  right 
of  her  husband  be  excluded  ?    From  hence,  therefore,  we  must 
infer,  that  the  father  inteuded  such  exclusion.    In  the  case  of 
Johnson  v.  Thomson,  4  Desau.  458,  the  court  said,  that  although 
the  deed  was  not  explicit,  yet  as  the  intention  might  be  inferred, 
that  it  was  to  be  held  for  the  separate  use  of  the  wife,  it  was 
sufficient.     Such  intcDtion  we  think  plaiuly  inferable  from  the 
language  in  the  deed  before  us.     It  must  be  regarded,  therefore, 
as  a  conveyance  for  the  separate  use  of  Elizabeth  Hamilton  and 
her  children;  Andrew  Hamilton,  the  husband,  taking  no  interest 
therein,  and  having  no  power  to  mortgage  the  slave  for  his  debt 

1.  4  Terg.  874. 
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2.  The  next  qaestion  is,  can  a  wife  have  a  separate  property 
in  an  estate  which  is  conveyed  to  her  directly,  without  the  in« 
tenrention  of  a  trustee  ? 

Chancellor  Kent  says,  2  Kent  Com.  162:  "If  property  be  aet> 
tied  to  a  married  woman's  separate  use,  and  no  trustee  be  ap- 
pointed, the  husband  will  be  considered  as  such,  notwithstand- 
ing he  was  not  a  party  to  the  instrument  under  which  the  wife 
claims."  Clancy  on  the  rights  of  married  women,  pp.  15, 
dO,  holds  the  same  doctrine,  and  it  may  be  considered  now  as 
setUed  beyond  question,  that  it  is  not  essential  to  the  validity 
of  a  conveyance  of  property  for  the  separate  use  of  a  wife,  that 
a  traBt.ee  be  named  in  the  deed,  but  that  the  husband  will  be 
constituted  a  trustee. 

3.  It  is  inaisted,  that  this  deed  should  have  been  registered, 
and  this  not  having  been  done,  the  deed  is  void.  This  ques- 
tion is  settled  upon  authority  that  we  may  not  now  question. 
The  supreme  court  of  the  United  States,  in  the  case  of  Pierce  v. 
Turner,  5  Cranch,  154,  decided,  upon  the  construction  of  the 
T^rginia  statute,  which  is  similar  to  ours,  that  the  act  applies  only 
to  the  creditors  of  the  grantor.  That  case  was  followed  by  the 
court  of  appeals  of  Virginia,  in  the  case  of  Land  v.  Jeffries,  5 
Band.  311;  and  the  authority  of  these  cases  was  held  to  be  de- 
cisive of  this  question,  by  this  court,  in  Morgan  v.  Elam,  5  Yerg. 
449.^  Therefore  the  decree  will  be  reversed,  and  a  decree  for 
the  complainant. 

I>ecree  reversed. 


Out  to  Wivb's  Skfabatb  Uax,  what  neoessaiy  to  make  valid  and  effect- 
ul:  Sea  CarroU  ▼.  Lee,  22  Am.  Deo.  360.  A  bequest  to  the  testator's 
nsnied  daughter,  with  a  limitation  to  the  heirs  of  her  body,  in  case  of  her 
death,  does  not  indicate  an  intention  to  limit  the  bequest  to  her  separate  use, 
>nd  the  property  bequeathed  wiU  be  subject  to  the  husband's  marital  rights: 
Kraum  ▼.  BeUel,  23  Id.  113.  Technical  language  is  unnecessary  to  make 
nch  a  gift;  it  is  enoujsch  if  the  donor  manifests  a  clear  intention  to  exclude 
Uie  husband's  marital  rights  with  respect  to  the  property  given:  Jieat^fort 
*.  ColUer^  6  Humph.  490;  Somers  v.  Craig,  9  Id.  469;  Gray  v.  liobb,  4  Heisk. 
76;  Bowers  v.  Bowers,  Id.  298,  all  citing  and  approving  the  principal  case  on 
this  point.  But  the  intention  to  exclude  the  husband  from  all  control  over 
^  propeiiy  must  be  clearly  apparent:  Thompson  v.  McKisick,  3  Humphi 
633;  Woods  ▼.  SulUvan,  I  Swan,  509;  Meredith  v.  Owen,  4  Sneed,  228;  Inoin 
▼.  Chrisman^  2  Coldw.  503;  also  recognizing  HamiUon  v.  Bishop,  as  an  au- 
thority on  this  subject. 

That  RaoiSTBaTiON  was  Ukxecissabt  to  protect  a  couTeyance  to  the 
wpaiate  use  of  a/tne-cotifrf  from  the  creditors  of  her  husband,  under  the  act 
of  1785,  is  a  point  to  which  the  principal  case  is  cited  in  Baldwin  ▼.  Baldwin, 
2Homph,  484. 

1.  4  Verg.  449. 
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King  v.  Vaughan. 

[8  TXBOXB,  69.] 

Bill  does  vot  Lie  to  Correct  a  Mistake  in  a  Decbxb  whereby  a^  larger 
Bom  ifl  given  than  the  court  intended,  the  party  aggrieyed  having  an 
adequate  remedy  by  a  direct  application  to  the  court,  or  by  appeal,  or 
certiorari. 

Bill  filed  by  King  to  correct  a  mistake  in  a  decree  ag^nst 
him.  The  circuit  court  granted  the  relief  prayed  for»  and  Htm 
defendants  appealed.     The  opinion  states  the  case. 

Wm.  Thompson,  for  the  complainant. 

A.  M,  Clayton,  for  the  defendants. 

By  Court,  Catron,  J.     King  was  guardian  to  Eliza  JenkiDs; 
the  county  court  removed  him,  aud  appointed  Yaughan.     The 
latter  filed  his  petition,  pursuant  to  the  twenty-third  section  of 
the  act  of  17G2,  c.  5,  bringing  Kiug  to  an  account  before  the 
county  court  of  Montgomery,  and  to  obtain  the  moneys  of  the 
ward  in  his  hands.    A  regular  decree  was  had  for  two  hundred  and 
seventy-six  dollars.     King  took  no  appeal,  but  when  the  execu- 
tion issued  against  him,  he  filed  his  bill  in  equity  in  the  circuit 
court,  enjoining  the  decree  in  the  couuty  court,  alleging,  that 
the  decree  of  that  court  was  for  seventy-two  dollars  too  much, 
and  so  entered  by  mistake.    The  ward,  and  guardian,  Yaughan, 
answered  the  bill,  denying  the  mistake.     Depositions  were 
taken  and  the  cause  heard:  the  circuit  court   corrected   the 
mistake,  supposed  to  have  been  proved,  and  gave  relief  for  the 
seventy-two  dollars,  by  decree,  from  which  the  defendants  in 
equity  appealed  to  this  court. 

The  bill  is  filed  merely  to  correct  a  mistake,  alleged  to  have 
been  committed  in  entering  up  a  decree  on  a  proceeding,  of 
which  the  county  court  had  jurisdiction;  it  does  not  seek  to 
reinvestigate  the  accounts  between  the  former  guardian  and  his 
ward,  but  to  establish  by  parol  proof,  that  the  decree  of  the 
county  court  was  entered  for  a  larger  sum  than  the  court  in- 
tended it  should  be  entered  for. 

The  proceeding  in  the  county  courfc  was  neither  strictly  legal 
nor  equitable  in  its  nature,  but  partaking  of  the  character  of 
both;  this  matters  nothing — ^its  efiEect  is  the  same.  In  personal 
actions,  concerning  debts,  goods,  and  chattels,  a  recovery  or  bar 
in  one  action  is  a  bar  in  another,  and  there  is  an  end  of  the  con- 
troversy: 8  Sep.,  preface;  3  Wils.  304;*  Swif t  Ev.  11;  3  East, 
851;"  I^ell  v.  Taul,  4  Yerg.  469  [24  Am.  Dec.  498]. 

1.  KUckm  T.  OompbtlL  3.  (htbnm  ▼.  Mormood, 
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Tbis  coaxt  has  often  holden,  and  nothing  is  better  settled 
than  that  "  a  party  will  not  be  aided  bj  a  court  of  chancery 
after  a  trial  at  law,  unless  he  can  impeach  the  justice  of  the 
verdict  on  grounds  which  he  could  not  have  availed  himself 
of  at  law,  or  was  prevented  from  doing  it  by  fraud  or  accident, 
or  the  act  of  the  opposite  party  unmixed  with  negligence  oi 
faalt  on  his  part:"  3  Yerg.  99,^  127.'    In  the  causes  reported  by 
Yeiger,  tbe  defendants  answered  the  bills,  took  proof,  and  went 
to  a  hearing,  yet  the  court  held,  that  the  matter  having  been 
tried  at  law,  equity  oould  assume  no  jurisdiction  to  reverse  the 
judgments  at  law:  courts  of  equity  can  not  act  as  courts  of 
error,  but  must  proceed  upon  grounds  of  jurisdiction,  original 
in  their  character,  and  not  as  revising  tribunals.     Were  this  al- 
lowed and  jurisdiction  assumed  to  adjudge  upon  matters  that 
had  been  heard,  or  might  have  been  heard,  and  determined  in 
a  court  of  concurrent  jurisdiction  (as  the  county  court  was  in 
this  instance),  because  the  complainant  failed  in  his  cause,  or 
did  not  see  proper  to  bring  forward  his  whole  cause,  litigation 
would  be  endless,  as  was  holden  in  Peeler  v.  Norria,  4  Id.  337. 
Eing  could  have  availed  himself  in  the  county  court  of  the 
grounds  of  relief  he  sets  forth  in  his  bill.     If  a  mistake  was 
committed  in  entering  up  the  decree,  for  too  much,  he  could 
have  applied  to  the  court  and  had  it  corrected,  or  appealed,  or 
taken  up  the  cause  to  the  circuit  court,  by  certiorari,  if  defeated 
of  his  appeal:  of  every  ground  on  which  relief  is  sought,  the 
eomplainant  could  Lave  availed  himself  by  the  ordinary  remedy, 
and  by  ordinary  diligence — Shaving  failed  to  do  so,  he  is  con- 
cluded by  tbe  judgment  of  the  county  court,  and  can  not  be 
heard  in  chancery. 

The  same  cause  can  not  be  twice  tried,  as  an  original  cause;  a 
court  of  equity  must  proceed  on  original  jurisdiction;  having 
none  in  this  case,  power  was  wanting  to  enter  the  decree  made 
hy  the  circuit  court.  In  such  cases,  objections  to  the  jurisdic- 
tion may  be  made  at  any  time,  notwithstanding  the  defendant 
has  answered  and  gone  on  to  a  hearing.  It  is  not  like  a  case, 
where  a  bill  seeks  to  litigate  a  matter,  where  it  is  very  doubtful 
if  it  be  not  of  exclusive  legal  cognizance.  There  the  court  will 
not  be  astute  to  inquire  or  search  for  grounds  to  dismiss  the 
hiU  of  the  parties,  on  the  pleadings  and  proof,  where  the  par- 
ties have  come  to  a  final  hearing  on  the  facts.  But  the  matter 
having  been  tried  by  a  court  of  competent  jurisdiction,  it  is 
concluded,   and  another  tribunal  has  no  power  to  rehear  it; 


1.  niinMiid  ▼.  Dwrkaa^  3.  JTconKy  t.  SwUth;  S.  0..  94  Am.  Dm.  WK, 
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public  policy  forbids  the  second  tribunal  to  act,  indepeudeiit 
of  the  conduct  of  the  parties  to  the  cause,  grounded  on  Ibe 
maxim,  that  there  must  be  an  end  to  litigation.  The  contro- 
versy being  closed  by  the  judgment,  the  record  is  conclusive, 
and  estops  the  court  from  contradicting  it  by  another  decree, 
unless  the  judgment  be  set  aside  for  fraud  in  obtaining  it,  or 
because  the  matter  of  defense  could  not  be  heard  at  law,  and, 
in  fact,  the  controversy  had  not  been,  and  could  not  be  tried  nfc 
law.  Here  there  was  no  attempt  to  set  aside  the  judgment  of 
the  county  court,  but  the  complainant  asked  to  have  it  reformed, 

and  it  was  so  done.      A  re-ezamination  of  the  accounts  was 

• 

not  had  in  the  circuit  court,  on  hearing  of  the  bill,  but  parol 
proof  heard  to  show  the  county  court  intended  to  decree  sev- 
enty-two dollars  less  than  the  record  shows  was  decreed.  Such 
evidence  was  unprecedented  and  inadmissible;  it  directly  con- 
tradicted a  record.  No  proof  could  be  heard  to  sustain  the 
bill,  which  we  order  to  be  dismissed,  at  the  cost  of  the  com- 
plainant, here,  and  in  the  court  below. 
Decree  reversed. 


Equitt  can  not  Relikvb  against  Jubgmsnts  Caused  bt  thbMibiakki  or 
negligenco  of  parties  or  their  ooonsel:  Yancey  ▼.  Downer,  15  Am.  Dea  35; 
Bis/ier  v.  JRoush,  22  Id.  442.  So,  though  the  mistake  was  due  to  the  mggem- 
tion  of  the  court:  Risher  v.  Rouah,  supra.  The  previous  cases  in  this  series 
relating  to  the  power  of  equity  over  judgments  at  law  generally,  are  ooUected 
in  the  note  to  the  case  last  cited.  See  also  the  note  to  Oliver  ▼.  Pray,  19 
Id.  603,  where  the  subject  is  discussed  at  length,  and  Kearney  v.  SmUk, 
24  Id.  550,  and  the  note  thereto,  referring  to  a  number  of  Tennessee  <i<»*qfT/wi« 
on  this  pointy  including  King  v.  Vaughan,  See  also  Haughy  v.  Stramg,  27  Id. 
648. 


Banks  and  Houston  v.  Mitohell. 

[8  YXBOKB,  111.] 

Contract  bftween  Two  Fibms  having  Cokicon  Paktnxb. — ^Whera  the 
same  person  is  partner  in  two  firms,  and  a  note  is  made  by  one  firm  to 
the  other,  an  action  can  not  be  maintained  thereon  by  the  latter  fino 
against  the  partner  in  the  other,  who  does  not  belong  to  both  firms. 

AonoN  on  a  note.     The  opinion  states  the  facts. 

H,  A.  Oarreit,  for  the  plaintiffs  in  error. 

F.  2>.  Barry,  for  the  defendant  in  error. 

By  Court,  Catbon,  G.  J.  Mitchell  tind  Banks  were  partners 
in  trade>  and  Banks  and  Houston  were  also  [)artners  in  another 
firm.    The  firm  of  Mitchell  &  Banks  executed  to  Houston  and 
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Banks  their  negotiable  bill  single,  for  one  hundred  and  eighty- 
two  dollars.  Houston  and  Banks  sued  Mitchell  on  the  note, 
who  pleaded  in  bar,  that  Banks  was  one  of  the  obligors,  as  well 
as  obligee  and  plaintiff;  the  plea  was  demurred  to,  and  the  de- 
murrer overmled  in  the  courts  below. 

Where  there  are  several  obligees,  they  are  deemed  in  law  as 
one  person,  and  must  jointly  sue  as  plaintiffs.  This  suit  is  the 
Bame,  therefore,  as  if  Banks  had  sued  alone,  and  had  Houston 
died  this  must  haye  been  the  fact.  So  at  common  law,  joint 
obligors  held  the  same  relation,  and  could  not  be  sued  sepa- 
rately; they  were  jointly  bound  to  the  obligees,  and  bound  to 
each  other:  1  Chit.  PL  28. 

For  the  sake  of  the  remedy,  the  common  law,  as  to  obligees 
and  defendants,  has  been  altered,  and  by  our  statutes  of  1789, 
e.  57,  and  1813,  c.  67,  they  may  be  said  to  be  sued  as  on  a  joint 
and  seTeral  obligation;  still  the  contract  is  equally  joint  as  be- 
tween themselyes,  as  it  was  before  the  passage  of  the  statutes, 
and  if  one  joint  obligor  be  sued  and  judgment  recovered  against 
bim,  he  may  immediately  on  motion  have  judgment  over  against 
his  co-obligor  for  half  the  debt. 

In  England,  where  an  obligor  or  maker  of  a  note  or  bill,  is 
also  an  obligee  or  payee,  no  suit  at  law  can  be  maintained,  and 
the  reason  given  is,  not  that  obligors  must  be  jointly  sued,  but 
because  one  can  not  contract  with  himself;  and  the  plea  to  such 
action  is  not  in  abatement,  but  in  bar:  Mainwaring  and  others "f, 
Newman^  2  Bos.  &  Pul.  120.     In  substance  and  effect  the  con- 
tract continues  with  us  the  same,  as  it  was  at  the  common  law, 
and  were  this  suit  allowed  to  proceed,  we  would  have  two  ac- 
tions at  law,  and  then  to  do  justice  amongst  the  parties,  the 
Mune  proceeding  in  equity  would  be  necessary  to  enforce  the 
contract  in  its  true  sense,  as  in  the  first  instance.    Suits  at  law 
being  useless  and  vexatious  in  such  cases,  and  not  calculated  to 
execute  the  contract,  can  not  be  maintained.     From  the  face  of 
the  paper,  Mitchell  and  Banks  would  be  ordered  in  equity  to 
pay  one  moiety  each  to  Houston  and  Banks;  then  the  latter 
would  divide  the  amount,  and  Banks  retain  his  half  of  the 
money.    The  effect  would  be,  that  Mitchell  would  have  paid 
Houston  one  half  of  the  debt.    But  these  persons  being  part- 
ners in  trade,  constituting  different  firms,  and  having  bound 
themselves  in  this  capacity,  a  decree  applying  partnership 
effects  would  be  required,  and  is  a  strong  reason  for  sending 
the  ])arties  to  equity. 
Judgment  affirmed. 
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Same  Psbsoit  can  not  bx  Obugor  and  Obuosb  in  tlia  aune  oontmot.  or 
pUintiff  and  defendant  in  the  aame  action:  AlUn  y.  Shadbumef  25  Am.  Dec 
121  and  note.  In  Woods  v.  Bidlgy,  11  Humph.  194,  it  was  laid  down,  citing 
Banks  v.  Mitchell,  that  where  a  single  bill  was  executed  by  several  obligoia 
and  made  payable  to  the  order  of  one  of  them,  he  could  not  sue  upcn  it^  be- 
cause, being  a  joint  maker,  he  oould  not  sue  himself,  nor  could  he  ne  the 
other  obligors;  but  it  was  further  held  that  upon  his  negotiating  soeh  bQl  it 
was  valid  in  the  hands  of  his  indorsee  against  the  other  obligorsL 


MlTOHELL  AND  WiEE  V.   BeAL. 

[8  TXBGSB,  134.] 

Debtob  mat  Prefer  Creditors,  but  not  so  as  to  delay  other  oreditoca  by 
oon veying  as  security  to  a  particular  creditor  a  larger  amount  of  property 
than  will  satisfy  the  debt,  and  unreasonably  postponing  its  appropria- 
tion. 

Deed  of  Trust  Comyetino  much  hors  Profertt  thak  NECsaBAXT  as 
security  for  a  balance  of  a  debti  and  providing  that  the  debtor  shall 
retain  possession  for  three  years  before  selling  to  satisfy  the  debt,  is 
fraudulent  and  void  as  to  other  creditors,  although  it  appears  that  certain 
goods  of  the  debtor  shipped  by  Ihe  creditor,  the  proceeds  of  which 
are  intended  to  apply  to  the  debt,  have  not  been  heard  from,  and 
that  if  such  proceeds  are  not  so  applied,  the  amount  of  the  debt  will  be 
considerably  increased. 

Bill  by  creditors  of  Wilson  and  Harman  to  set  aside  a  deed 
of  trust  executed  by  them  when  in  failing  circumstances,  to 
secure  a  debt  due  to  one  Beal.  The  debt  was  nominally  six 
thousand  five  hundred  and  eleven  dollars,  for  which  judgment 
had  been  confessed,  but  only  four  thousand  one  hundred  dol- 
lars was  really  due,  if  the  proceeds  of  certain  cotton  of  the 
debtors  shipped  by  Beal,  aud  which  had  not  since  been  heard 
from,  should  be  applied  to  said  debt  as  intended;  but  if  not  so 
applied,  the  amount  of  the  debt  would  exceed  six  thousand 
five  hundred  aud  eleven  dollars.  The  property,  consisting  of 
land  and  negroes,  conveyed  by  the  deed  of  trust,  considerably 
exceeded  the  amount  of  the  debt,  and  the  deed  provided  that 
the  debtors  should  retain  possession  for  three  years.  Decree 
in  favor  of  the  complainants,  and  the  defendants  appealed. 

A.  Hun^man  and  J.  McKemon,  for  the  complainants. 

Martin  and  McClanahan,  for  the  defendants. 

By  Court,  Green,  J.  Upon  the  facts  of  this  case,  the  question 
is,  whether  this  deed  of  trust  can  be  supported,  as  &ir  and 
legal.  We  think  it  can  not.  It  is  true,  a  debtor  may  prefei 
one  creditor,  and  pay  and  secure  his  debt,  thoutrh  otheni  maj 
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niffer  loss;  but  he  can  not  cover  a  much  larger  amount  of  prop- 
erty than  will  satisfy  such  debt,  and  postpone,  for  an  unreason- 
able time,  its  appropriation.    By  sach  act,  be  would  binder  and 
delay  other  creditors;  and,  therefore,  the  deed  by  wbicb  he 
would  attempt  to  do  so  would  be  void  by  the  statute.     Otber 
creditors  have  a  right  to  the  appropriation  to  tbe  payment  of 
their  debts,  of  all  the  property  which  may  be  included  in  such 
deed,  over  and  above  that  which  may  be  necessary  to  satisfy  the 
debt  secured  hy  the  deed.    If  in  the  deed  it  be  stipulated,  thafc 
the  sale  of  the  property  shall  be  postponed  for  several  years,  all 
other  creditors  are,  of  necessity,  delayed  until  the  expiration  of 
that  time,  should  the  deed  be  permitted  to  stand.     For,  if  it 
be  good  for  any  purpose,  it  must  be  so  for  every  purpose,  and 
the  stipulation  as  to  the  time  which  may  be  given,  is  obligatory 
upon  all  who  may  be  concerned.    The  slightest  reflection  will 
enable  every  one  to  perceive,  that  in  such  case  other  creditors 
would  be  delayed  and  hindered,  in  having  any  surplus  which 
may  remain  after  the  payment  of  the  debt  secured  by  the  deed, 
applied  to  the  satisfaction  of  their  debts. 

In  the  present  case,  the  unusual  time  of  three  years  is  given  for 
the  payment  of  the  money,  before  any  sale  is  to  take  place. 
The  creditors  of  Wilson  and  Harman  are  to  wait  all  that  time, 
before  they  can  ascertain  whether  there  will  be  any  property  to 
apply  to  the  payment  of  their  debts,  after  tbe  extinguishment 
of  Beal's.  If  the  statute  has  any  meaning,  a  deed  like  tbia 
must  be  within  its  provisions,  and  to  be  considered  as  fraudu- 
lent. Not  that  it  is  to  be  supposed,  that  Mr.  Beal  had  any 
had  purpose  of  heart  in  reference  to  other  creditors;  but  we  are 
to  look  at  the  effect  of  this  deed  upon  the  rights  of  other  cred- 
itors; and  the  law  supposes,  that  parties  intend  that  which  is 
the  legitimate  oflspring  of  their  acts.  But  it  is  insisted  in  the 
atgomeut,  that  as  there  were  one  hundred  and  fourteen  bales 
of  the  cotton  belonging  to  Wilson  and  Harman,  which  had  been 
■hipped  by  Beal,  and  which  he  had  not  heard  from,  he  was 
entitled  to  have  taken  judgment  for  the  whole  amount  of  his 
adyanoes  to  them,  without  allowing  any  credit  for  the  one  hun- 
dred and  fourteen  bales;  in  which  case  they  would  have  been 
his  debtors  for  a  much  larger  sum  than  the  six  thousand  five 
hundred  and  eleven  dollars;  and  that  he  would  have  had  a  right 
to  have  included  in  his  deed  of  trust,  a  sufficient  amount  of  prop- 
erty to  have  secured  the  whole  sum  thus  due  him. 

Should  this  argument  be  admitted  in  its  full  force,  still  the 
objection  to  the  postponement  of  the  disposition  of  the  prop- 
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ertj  BO  included,  for  three  years,  remains  in  its  full  force.     The 
one  hundred  and  fourteen  bales  of  cotton  were  in  Seal's  hands, 
and  it  was  intended,  that  its  proceeds  should  be  applied   to 
his  debt.    He  knew,  therefore,  that  when  he  should  receive  an 
account  of  its  sale,  that  his  debt  would  be  extinguished  by  iba 
amount  it  might  produce,  and  thus  leave  a  large  amouni  of 
property  covered  by  the  deed,  to  secure  a  debt  greatly  under  its 
value.  In  this  there  would  be  nothing  wrong,  had  the  time  liniited 
for  the  disposition  of  the  property  been  short,  so  as  that  the  ear- 
plus  above  a  security  for  his  debt  could  have  been  applied  to  the 
claims  of  other  creditors.  But  when  to  secure  a  large  debt  a  man's 
whole  estate  is  covered  by  a  deed,  although  it  may  not  greatly 
exceed  in  value  the  debt  to  be  secured,  yet  if  three  years  be 
given,  during  which  the  property  is  to  remain  undisposed  of, 
and  to  continue  in  the  possession  of  the  grantor,  other  creditors, 
who  may  be  entitled  to  the  surplus  which  may  be  created  by 
partial  payments  of  the  debt  secured  by  the  deed,  are  hindered 
and  delayed  in  the  enforcement  of  their  claim  to  such  surplus. 
It  can  not  be  disguised,  but  that  this  must  have  been  the  inten- 
tion of  Wilson  and  Harman.  The  unreasonable  time  given,  within 
which  to  pay  the  debt,  during  all  which   period  their  other 
creditors  were  kept  from  seizing  their  property,  gave  them  an 
opportunity  of  appropriating  its  proceeds,  in  a  way  to  defeat, 
as  well  as  hinder  and  delay,  those  to  whom  they  were  indebted. 

The  mere  fact  that  Wilson  and  Harman  retained  possession  of 
the  property,  is  not  fraud  per  se^  nor,  in  a  mortgage,  is  it  prima 
facie  evidence  of  fraud,  if  the  time  given  for  the  payment  had 
been  reasonable;  such,  for  instance,  as  would  have  been  equiv- 
alent to  the  probable  "  law's  delay.''  The  possession  was  con- 
sistent with  the  deed,  and  as  a  fact  of  itself,  would  not  con- 
stitute a  ground  for  setting  aside  the  deed.  But  the  delay,  so 
greatly  beyond  the  time  it  would  have  required  for  Beal  to  have 
obtained  judgment  and  levied  an  execution,  is  a  fact,  coming 
so  directly,  in  its  effect,  within  the  words  of  the  statute,  that  it 
is  impossible  to  support  a  deed  with  such  a  provision. 

The  decree  of  the  chancellor  will  be  a£Brmed,  and  the  clerk 
and  master  of  this  court  carry  the  same  into  execution. 

Decree  affirmed. 


Preferences  to  Creditors. — For  an  extended  discussion  of  this  nibject, 
see  the  note  to  Cravford  v.  Taylor,  26  Am.  Dec.  584.  See  also,  Sommer' 
ville  V.  Jforton,  Id.  242;  State  v.  Bank  qf  Maryland,  Id.  561;  Duianey  v. 
Hoffman^  28  Id.  207>  and  other  cases  in  this  series  cited  in  the  notes  to  those 
decisions.    A  deed  of  trust  conveying  certain  personalty  to  a  creditor  of  the 
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gnator  to  secure  pajrment  of  his  debt,  which  provides  that  twelye  mcmths 
tball  elapse  before  the  property  ia  sold  to  pay  the  debt,  and  that  during  that 
period  the  debtor  shall  remain  in  possession  of  it,  is  not  illegal,  especially 
when  the  debt  of  such  creditor  largely  exceeds  Uie  value  of  the  property : 
SommervOU  v.  HarUm,  26  Id.  242.    Li  Hardin  v.  Oabome,  60  DL  103,  it  is 
held,  citing  the  principal  case,  that  an  unreasonable  postponement  of  the  time 
of  nle  in  an  assignnient  preferring  creditors  would  avoid  it.    But  a  stipula- 
tion for  reasonable  delay  before  the  sale,  such  as  would  not  exceed  the  law's 
delay,  will  not  reader  a  deed  of  trust  fraudulent:  Ohnell  v.  Adatru,  11 
Humph.  286,  also  citing  MiUMl  v.  BedL    In  RindtHeqff  v.  Quggenhain,  3 
Coldw.  284,  it  was  held  that  an  assignment  by  a  failing  debtor  of  all  his  es- 
tate, preferring  certain  creditors  and  vesting  the  immediate  possession  in  his 
tniatee,  but  delaying  a  sale  for  thirteen  months,  should  not  be  set  aside  on 
tbst  groond.     The  mere  fact  that  a  credit  of  one,  two,  or  three  years  is  given 
spon  a  ssla  of  land  by  one  who  is  indebted  will  not  of  itself  render  the  sale 
fraudulent:  McCatland  v.  Carwn^  1  Head,  118,  citing  and  distinguishing 
MiieheU  v.  BeaL 

So,  where  a  deed  of  trusty  covering  less  property  than  the  amount  of  the 

debt  secured,  and  not  including  the  debtor's  whole  estate,  gave  the  debtor 

five  years  to  pay  a  debt  of  one  hundred  thousand  dollars,  but  provided  for 

smmal  payments  of  twenty  thousand  dollars  each,  with  interest,  in  default 

of  which  the  trustee  was  to  sell,  such  deed  was  held  not  fraudulent  on  its 

face:  Bennett  v.  Union  Bank,  6  Humph.  612.     Said  Beese,  J.,  delivering  the 

opinion  in  that  case:  "  If  the  excess  in  the  value  of  the  property  over  the 

debt  were  considerable  and  the  time  of  indulgence  long^  the  evidence  of  a 

fraadulflut  purpose  on  the  face  of  the  instrument  would  become  greater, 

and  that  evidence  would  become  more  and  more  pregnant  in  proportion  as 

the  excess  in  value  was  increased  and  the  time  of  indulgence  prolonged. 

These  are  the  twro  elementSi  conjointly  operating,  which  mainly  entered  into 

the  oonaideration  of  the  court  and  controlled  its  decision  in  the  case  of 

if«tc&ett  V.  Beal,  8  Yerg.  134.    That  case  was  properly  decided  upon  the 

facts  shown  in  that  record ;  but  that  case  differs  from  this  greatly.    All  the 

property  of  the  debtor  seems  to  have  been  included.     That  property  was 

twice  the  value  of  the  debt  secured;  the  time  of  indulgence  was  three 

years;  no  annnal  payments  stipulated  for;  the  possession  and  use  of  the 

property  for  that  time  expressly  reserved  to  the  debtors,  and  put  beyond  the 

oontrol  of  the  trustees,  and  power  given  them  to  sell  it  on  a  credit  of  three 

years,  with  no  other  restriction  but  that  they  should  pay  the  proceeds  to  the 

trustee ;  and  there  was  a  further  advance  by  the  creditor  to  the  debtors. 

Bat  here  the  debtors  left  out  of  the  deed  a  large  portion  of  their  means, 

^si  which  fifty  thousand  dollars  have  been  realized  by  other  creditors. 

Tbe  value  of  the  property  not  only  did  not  exceed  the  amount  of  the  debt, 

^t  fell  short  of  their  entire  debt  forty-five  or  fifty  thousand  dollars,  and 

tell  short  of  the  debt  named  in  the  deed  thirty  or  thirty-five  thousand  dol- 

m>    The  annual  payment  of  twenty  thousand  dollars  ia  required,  with  the 

uiterest  on  the  residue,  in  default  of  which  the  property  was  to  be  sold.     So 

*e  can  not  say,  looking  to  the  face  of  the  instrument,  that  we  see  in  the 

dsed  a  purpose  to  hinder  or  delay  other  creditors,  or  that  its  legal  effect 

*^d  have  been  wrongfully  and  improperly  to  have  done  so." 
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Bbown  t;.  McDonald. 

Rblzasb  of  Subett.— Where,  on  a  judgment  against  the  principal  on  a 
bond  and  his  two  sureties,  an  execution  is  levied  on  property  of  the 
principal  sufficient  to  satisfy  the  judgment,  but  the  property  is  released 
by  the  execution  of  a  delivery  bond  by  the  principal  and  one  of  the 
sureties  together  with  other  parties,  the  other  surety  refusing  to  join 
therein  and  desiring  the  sherifif  to  proceed,  the  latter  is  discharged,  and 
is  not  liable  for  contribution  to  his  co-surety,  who,  after  forfeiture  and 
judgment  on  the  delivery  bond,  pays  the  whole  amount  of  the  judgment. 

Bill  filed  by  Thomas  Brown  against  McDonald,  as  co-surety 
with  the  plaintiff  on  a  certain  bond,  to  compel  a  contribation 
of  one  half  the  amount  of  said  bond.  It  appeared  that  the 
bond  referred  to  was  executed  by  one  Lewis  Brown  with  the 
plaintiff  and  defendant  as  sureties,  and  that  the  same  was  sub- 
sequently assigned  to  E.  Webb  &  Co.,  who  sued  and  obtained 
judgment  thereon  against  the  principal  and  sureties,  upon 
which  judgment  execution  was  issued  and  levied  on  property 
of  the  principal  sufScient  to  pay  the  debt.  A  delivery  bond 
was  executed  by  the  principal  with  the  present  plaintiff, 
Thomas  Brown,  and  others,  as  sureties;  but  the  defendant  re- 
fused to  join  in  the  bond,  and  desired  the  sheriff  to  go  on  and 
sell  the  property.  The  property  was  not  delivered  on  the  day 
of  sale  as  stipulated  in  the  delivery  bond,  nor  was  the  debt 
paid.  The  bond  was  accordingly  forfeited,  and  judgment  ob- 
tained thereon,  on  motion,  against  all  the  obligors,  except 
Lewis  Brown,  who  died  some  time  after  the  bond  was  executed. 
The  present  plaintiff  paid  the  whole  of  the  judgment,  and  then 
filed  this  bill  for  contribution.  Bill  dismissed  and  the  com- 
plainant appealed. 

J.  W.  Combs,  for  the  complainant. 

A.  Wright,  for  the  defendants. 

By  Court,  Grbsn,  J.  It  is  very  clear,  that  the  defendant  Mc- 
Donald not  having  joined  in  the  execution  of  the  delivery 
boud,  could  not,  after  the  execution  by  the  other  defendants 
and  their  securities,  have  been  rendered  liable  to  E.  Webb  & 
Co.  for  the  amount  of  the  judgment,  to  satisfy  which,  the  levy 
was  made  on  the  property,  for  the  delivery  of  which  the  bond 
was  taken:  Young  aiid  Whitcomb  v.  Bead,  3  Terg.  297;  Ijaird 
V.  Camp  and  others,  G  Id.  246.  But  it  is  contended,  that  al- 
though the  defendant  was  released  from  his  liability  to  the 
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plftiTitiffii  in  that  action,  it  does  not  follow,  that  he  eeaaed  to  be 
liable  to  contribute  to  his  co-security,  should  he  pay  the  debt. 
We  think  it  does,  for  several  reasons.  In  the  first  place,  by 
tbe  levy  of  the  execution  upon  a  sufficient  amount  of  the  prop- 
erty of  the  principal  to  make  the  sum  called  for  in  the  execution, 
it  was  satisfied,  and  consequently  all  the  liability  of  the  com- 
plainant and  defendant  thereby  became  extinct:  Young  and 
Whilcamd  y.  Eead,  3  Id.  297;  Laird  v.  Camp  and  others,  C  Id. 
246.  The  subsequent  liability  of  the  complainant  arose  upon 
tbe  execution  by  him  of  the  delivery  bond;  and  as  the  defend- 
ant did  not  execute  it,  nothing  can  be  plainer  than  that  he  was 
released  from  all  obligation,  as  well  to  the  plaintiff  as  to  his  co- 
security. 

There  is,  however,  another  view  of  the  subject  which  is  con- 
clusive. Nothing  is  better  settled,  than  that  if  tbe  plaintiffs 
had  made  a  binding  contract  with  the  otber  defendants  in  tbe 
execution,  by  which  to  release  tbe  levy  and  give  farther  day  for 
paj-ment,  contrary  to  the  wish  and  consent  of  the  defendant 
McDonald,  such  act  would  have  released  him  from  any  further 
liability.  If,  then,  his  co-defendants,  among  whom  was  tbe 
complainant,  availing  themselves  of  a  legal  x^ower,  without  bis 
consent  and  against  bis  wishes,  iu  effect  do  tbe  same  thing, 
does  it  not  follow,  that  by  tbe  same  principle  be  must  be  re- 
leased from  any  obligation  to  them  ?  The  implied  agreement 
of  co-securities,  that  they  will  contribute  equally  of  tbe  amount 
that  either  of  them  may  be  compelled  to  pay  for  the  principal, 
is  not  a  stronger  obligation  than  that  which  they  owe  to  the 
payee  of  the  note;  anything,  therefore,  which  if  done  by  tbe 
latter,  would  release  tbe  security^  must  have  tbe  same  effect,  if 
done  by  the  former. 

In  this  view  of  the  case,  it  is  unnecessary  to  consider 
what  is  tbe  true  construction  of  the  act  of  1831,  c,  25.  It 
is  admitted  by  tbe  parties  of  record,  that  the  delivery  bond  was 
a  valid  one,  and  taken  in  pursuance  of  law.  It  is  also  admitted 
in  argument,  and  is  unquestionably  true,  tbat  however  this  may 
be,  still  the  bond  is  good  as  a  common  law  obligation.  In 
either  case,  the  contract  was  such  an  one,  as  tbat  the  levy  was 
released,  and  further  time  was  given  without  tbe  consent  of  the 
defendant  McDonald.  He  could  not  have  controlled  tbe  execu- 
tion or  prevented  this  course  of  proceeding,  if  he  had  paid  tbe 
amount  to  the  plaintiffs  in  the  execution;  so  tbat  without  bis 
consent,  a  liability  is  attempted  to  be  forced  upon  him,  from 
which  he  would  have  been  discharged,  but  for  the  act  of  the 
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complainant  in  executing  the  bond.    He  ought  not,  therefore, 
to  be  liable  to  contribute. 
Decree  affirmed. 


Contribution,  Right  of,  between  Co-su&etixs:  See  Cage  v.  Foster,  26 
Am.  Deo.  265,  and  other  decisions  in  this  series  cited  in  the  note  thereto. 

liSLEASE  OF  SUKETY,   ABANDONMENT  OF  LeVT  ON  GoODS  OF  PbINCIPAL, 

when  does  not  operate  as:  See  Bank  qf  MontpeUer  v.  Dixon,  24  Am.  Pec  640 
and  note.  The  decisions  in  this  series  on  the  subject  of  release  of  soretias 
by  indulgence  to  principals  generally,  are  collected  in  the  notes  to  Caaton  ▼• 
Dunlap,  23  Id.  197,  and  Bards  of  MontpeUer  v.  Dieon,  24  Id.  640. 


SOETTGGS  V.  GaSS. 

[8  Tebokb,  176.] 

Payment  in  tbs  Bills  of  an  Insolvent  Bank,  received  as  cash,  neither 
party  having  knowledge  of  the  insolvency,  is  valid,  and  no  action  caa 
be  afterwards  brought  on  the  debt,  unless  perhaps  where  the  payee  pre- 
sents the  bills  to  the  bank,  and  upon  refusal  to  pay  them,  gives  due 
notice  to  the  person  from  whom  he  received  them. 

Action  for  the  price  of  bacon  sold  and  delivered.  Payment 
had  been  made,  shortly  after  the  purchase,  in  the  bills  of  the 
Macon  bank,  which  had  already  failed  and  stopped  payment, 
though  neither  party  had  knowledge  of  that  fact.  On  learning 
it,  Scruggs,  the  purchaser,  offered  to  return  the  bills,  and  de- 
manded payment  in  money,  which  being  refused,  he  brought 
this  action.  The  court  below  held  that  he  could  not  recover. 
Verdict  and  judgment  for  the  defendant,  and  the  plaintiff  ap- 
pealed. 

J.  A,  McKinney^  for  the  plaintiff  in  error. 

R,  J.  McKinney^  for  the  defendant  in-  error. 

By  Court,  Catbon,  G.  J.  This  action  is  brought  for  bacon 
sold  and  delivered.  Was  the  demand  paid  and  satisfied  by*the 
delivery,  and  receipt,  in  payment,  of  the  bank  notes  ?  The 
notes  wore  supposed  to  be  of  specie  value,  when  passed,  by 
both  parties;  in  which,  however,  they  were  mistaken;  the  paper 
being  of  little  or  no  value.  It  is  insisted  for  Scruggs,  that  it 
stood  on  the  footing  of  forged  and  counterfeit  bank  paper,  and 
the  delivery  of  it  to  him  had  no  effect  as  a  payment  of  his 
original  demand,  more  than  if  a  counterfeit  note  had  been, 
through  mistake,  transferred  in  a  supposed  discharge  of  the 
debt;  and  that  the  case  falls  within  that  of  MarJde  v.  Hatfield,  2 
Johns.  455  [3  Am.  Dec.  446]. 
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The  effect  of  a  payment  iu  counterfeit  paper,  or  counterfeit 
coins,  both  parties  being  innocent,  is  not  presented  for  decision, 
and  will  not  be  discussed.  It  is  not  this  case,  where  the  paper 
was  what  it  purported  to  be  upon  its  face,  promissory  uotes  by 
a  corporation,  and  the  mistake  consisted  in  the  supposed  ability 
to  pay  on  part  of  the  corporation.  We  are  inquiring  whether 
the  payment  was  Yoid  or  valid;  it  must  be  considered  the  one 
or  the  other;  we  are  of  opinion,  the  mere  proof  that  the  bank 
bad  failed  generally  to  redeem  its  paper,  and  that  such  paper 
bad,  in  consequence,  greatly  or  wholly  depreciated  in  value,  is 
an  insufficient  ground  to  pronounce  void  the  payment. 

The  rule  laid  down  by  Starkie,  in  his  treatise  on  evidence, 
Tol.  2,  p.  186  (Phila.  ed.  1834),  is  the  true  doctrine  on  the  subject; 
that  if  a  party^  agree  to  take  the  notes  of  a  third  person,  pay- 
able to  bearer,  as  money,  absolutely,  and  without  condition, 
and  they  are  what  they  purport  to  be,  they  operate  as  a  satis- 
faction of  the  debt,  though  the  maker  be  insolvent.  It  would 
be  otherwise,  if  the  notes  were  not  what  they  purported  to  be, 
but  forged.  The  case  is  stronger  when  bank  notes  are  paid  as 
cash,  unconditionally;  and  such  was  the  case  of  Camridge  v. 
AUenby,  6  Barn.  &.  Cress.  373.  Where  A.  paid  notes  of  the 
Hadersfield  bank  to  B.  at  York,  at  three  in  the  afternoon  of 
the  tenth,  in  payment  of  goods;  the  bank  having  stopped  pay- 
ment at  eleven  o'clock  of  the  forenoon  of  the  same  day,  but 
neither  party  knew  of  the  stoppage  or  insolvency;  and  B. 
neither  circulated  the  notes  nor  presented  them,  but  afterwards 
xequired  A.  to  take  them  back,  and  pay  him  the  amount:  it 
was  held,  the  debt  was  satisfied:  Com.  L.  201. 

To  adopt  a  different  rule,  would  end  in  much  litigation  and 
confusion.  If  Scruggs  could  recover  fix)m  Gass,  the  latter,  of 
course,  could  have  his  remedy  against  the  person  from  whom 
he  received  the  paper;  and  by  this  means,  it  would  be  traced 
back  by  suits,  to  the  holder  at  the  period  when  the  bank  re- 
fused specie  payment.  And  if  insolvency  of  the  bank  would 
authorize  the  recovery  on  the  original  demand,  no  reason  is 
perceived  why,  by  the  same  rule,  partial  inability  to  pay,  on 
the  part  of  the  corporation,  would  not  authorize  a  partial  re- 
covery for  tho  amount  the  bank  notes  were  worth  less  than 
specie  iu  the  market;  a  rule  which,  if  adopted,  would  threaten 
endless  strife  and  litigation. 

This  court  does  not  say,  but  that  Scruggs  might  have  avoided 
the  effect  of  the  payment  in  the  bank  notes,  by  having  pre- 
sented them  to  the  bank  for  payment,  and  on  refusal,  notified 
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Gasa  of  the  fact.  Ghenerallj,  a  transfer,  by  deliTeiy,  of  an  in- 
dividual note,  payable  to  bearer,  without  indorsement,  where 
made  for  a  pre-existing  debt,  imposes  on  the  person  making 
the  transfer,  the  same  liabilities  resting  on  an  indorser,  as  be- 
tween the  immediate  parties;  but  then,  he  who  receives  the 
paper  is  bound  to  the  same  diligence  *  as  an  indorser,  to  make 
demand,  and  give  notice  of  a  failure  to  pay  on  part  of  the 
maker:  Chit.  142. 

That  there  is  any  legal  distinction  between  the  notes  of  indi- 
viduals, and  those  of  corporations  for  banking  purposes,  it  is 
difficult  to  maintain.  The  supreme  court  of  New  York,  in 
Markle  v.  Raffield,  above  cited,  thought  there  was  none;  yet  no 
such  questiou  is  raised  in  this  cause,  and  no  adjudication  called 
for  on  the  point.  The  ground  on  which  this  recovery  is  sought, 
not  being  demand  and  notice,  but  evidence  that  the  notes  had 
lost  their  value  as  cash  in  the  market,  because  of  the  belief  with 
the  community,  that  the  banking  association  who  issued  the 
notes  could  not,  or  would  not  pay  them  on  presentation;  and 
on  which  evidence,  knowledge  and  fraud  aside,  we  think  no 
recovery  can  be  had,  and  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Payment  in  Not^  or  Insolvent  Bank:  See,  for  an  extended  examination 
of  the  authorities  on  this  point,  the  note  to  Ontario  Bank  v.  Ligldbody,  27 
Am.  Dec.  188.  The  principal  case  is  referred  to  as  an  authority  on  this  point 
in  Foater  v.  SioaHerj,  2  Wood.  &  M.  227.  In  Ware  v.  Street,  2  Head,  012,  the 
oourt  disapprove  tho  dirtum  in  the  principal  case,  to  the  effect  that  payment 
in  bank  notes  stands  on  the  same  ground  as  payment  in  ordinary  X)romissory 
notes,  so  that  recourse  can  be  had  upon  them,  or  the  payment  avoided  in  case 
of  presentation  and  refusal  to  pay.  On  this  point  the  oourt  say:  "We  think 
such  is  not  the  law;  but  that  a  payment  without  fraud,  in  bank  notes  circu- 
lating and  received  as  money,  can  not  be  avoided  by  demand,  refusal,  and 
notice,  or  tender  to  the  payor.  It  would  be  most  unreasonable  and  incon- 
venient to  hold  otherwise." 


Mitchell  v.  Lepe. 

[8  YSBOEB.  179.] 

Bequest  to  Levt  is  no  Waiver  op  Notice  of  the  time  and  place  of  a  sale 
CO  execution  on  the  part  of  a  judgment  debtor,  and  a  sale  without  such 
notice  is  void. 

BzaounoN  Debtor's  Possession  is  not  Adverse  to  the  Pubchaseb  nnder 
the  execution,  but  is  that  of  a  quasi  tenant  at  will  until  actual  disaeisin 
or  disclaimer,  and  such  possession  does  not»  therefore,  render  a  mbse* 
quent  sale  by  the  purchaser  void  for  champerty. 
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OfTEB  TO  Rf.T)KKM  ths  Lakd  OH  the  part  of  the  debtor  is  a  recognition  of  tha 
execution  purchaser's  title  in  such  a  case,  which  estops  him  from  after- 
wards disputing  it. 

Shiriff^s  Return  of  an  Execution  Sale  is  not  Evidence  aoainst  the 
PcBCHASBR,  or  a  purchaser  from  him,  of  the  existence  of  a  deed  of  trust, 
to  which  the  sale  is  in  such  return  stated  to  be  subject.  Coatraf  Peck, 
J.,  dissenting. 

AcTioK  to  recover  posseesion  of  two  tracts  of  land.  The 
plaintifiTH  lessors  claimed  as  purchasers  from  Kichard  Mitchell, 
who  parchased  the  two  tracts  at  sales  on  two  executions  against 
Lipe,  one  of  the  present  defendants,  who  formerly  owned  the 
land.  The  first  execution  was  levied  on  one  of  the  tracts  at  the 
request '  of  lipe,  who  was  then  residing  on  said  tract,  and  has 
ever  since  continued  to  reside  there.  No  notice  was  given  to 
Lipe  of  the  time  and  place  of  sale.  The  other  tract  was  sold  to 
Mitchell  on  a  subsequent  execution  against  Lipe,  the  sherifl 
making  return  as  follows:  "  Sold  the  witbin-described  tract  of 
land,  subject  to  a  deed  of  trust  to  Kichard  Mitchell,  etc.,  on  the 
twenty-fifth  of  November,  1822,  to  Richard  Mitchell,"  etc.  On 
July  1,  1825,  Mitchell  conveyed  both  tracts  to  the  lessors  of  the 
plaintiff,  who  afterwards  brought  this  action  against  Lipe  and 
Beeler,  defendants.  The  judge  of  the  court  below  charged  the 
jury,  that,  as  to  the  first  tract,  the  request  to  levy,  if  proved, 
was  a  waiver  of  notice,  so  as  to  render  the  sale  valid.  As  to 
the  second  tract,  he  charged  them  that  the  return  was  conclu- 
sive evidence  of  the  existence  of  the  trust  deed,  showing  that 
the  legal  title  was  in  Eichard  Mitchell,  and  not  in  Lipe,  so  that 
nothing  passed  by  the  deed  to  the  purchaser  at  the  sale.  Ver- 
dict for  the  plaintiff's  lessors  as  to  the  first  tract,  and  for  the 
defendants  as  to  the  second.  After  a  motion  for  a  new  trial, 
which  was  refused,  the  plaintiff's  lessors  appealed. 

R  J.  McKinney,  for  the  plaintiffs  in  error. 
J.  A.  McKinney^  for  the  defendant  in  error. 

By  Court,  Gbeen,  J.  It  is  insisted,  that  the  request  of  Lipe 
to  levy  upon  the  tract  of  land  first  sold  was  a  waiver  of  the 
notice  required  to  be  given  by  the  act  of  1799,  c.  41,  sec.  1. 
We  can  not  concur  with  the  counsel  for  the  plaintiffs  in  this 
view  of  the  cose.  The  important  facts  of  which  the  act  intended 
the  party  to  be  notified,  were,  the  time  and  place  of  the  sale. 
The  knowledge  on  the  part  of  the  defendant,  of  the  levy  as 
made  by  his  request,  could  not  in  the  least  tend  to  give  him  in- 
formation of  the  other  facts,  or  amount  to  a  waiver  of  the  right 
to  be  notified  of  them.     The  notice  not  having  been  given,  nor  a 
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waiver  thereof  having  been  made,  the  sale  of  that  tract  is  void, 
and  the  sheriff's  deed  communicated  no  title  to  Mitchell,  the 
purchaser:  Troll  andMcBroom  v.  Gordon  and  McOavoch,  1  Terg. 
469;  Rogers  v.  Jennings y  3  Id.  308.  As  to  this  tract,  therefore, 
from  the  facts  in  this  record,  the  lessors  of  the  plaintiff  are  not 
entitled  to  recover. 

As  to  the  last  tract  that  was  sold,  there  is  no  evidence  in  the 
record,  that  the  defendant  Lipe  was  in  possession  thereof  at 
the  time  of  the  lev}*  and  sale,  or  at  the  date  of  the  deed  from 
Bichard  Mitchell  to  the  lessors  of  the  plaintiff;  so  that  the 
questions  of  champerty,  and  notice  to  the  tenant,  do  not  arise.' 
The  only  witness  who  speaks  of  the  possession  by  Lipe,  ex- 
pressly confines  himself  to  the  tract  upon  which  Lipe  then  lived, 
viz.,  "  the  upper  one  of  said  tracts."  The  only  proof  in  relation 
to  the  possession  of  the  last  tract  sold,  is  that  introduced  by  the 
lessors  of  the  plaintiff,  that  Beeler  and  Lipe  were  in  possession 
when  the  suit  was  brought. 

But  if  the  defendant  Lipe  was  in  possession  of  this  tract  at 
the  time  of  the  sale  from  Bichard  Mitchell  to  the  lessors  of  the 
plaintiff,  still  the  deed  would  not  be  affected  by  the  champerty 
act  of  1821,  c.  G6,  sec.  1.  To  make  the  deed  void  for  cham- 
perty, there  must  have  been  an  adverse  holding  by  Lipe.  This 
could  not  be,  for  his  title  having  been  transferred  by  the  sheriff's 
sale  and  deed,  to  Bichard  Mitchell,  his  possession  afterwards 
was  consistent  with  Mitchell's  title,  under  which  he  held  as 
qu.asi  tenant  at  will.  lu  this  character  he  would  be  deemed  to 
continue  the  possession,  until  an  actual  disseisin  or  disclaimer 
on  his  part.  Such  is  the  doctrine  of  all  the  books:  1  Johns.  Ch. 
153;'  1  Johns.  453;'  C.  B.  188;  3  Mass.  128;'  1  Pet.  570;* 
1  Chit.  Pr.  257.  In  addition  to  this,  he  offered  to  redeem  the 
land,  which  was  equivalent  to  an  offer  to  purchase  the  title  of 
Mitchell,  and  which  recognized  the  title  of  Mitchell,  so  that  he 
can  not  now  dispute  it,  or  set  up  that  he  has  held  adversely  to 
it:  Tillinghast's  Adams'  Eject.  57,  note  2,  and  authorities;  Jack- 
son ex  dem.  Viehj  v.  Cuerden,  2  Johns.  Cas.  353. 

The  only  remaining  question  is,  whether  the  statement  of  the 
sheriff,  in  his  return  on  the  execution,  is  to  be  taken  as  conclu- 
sive of  the  fact,  that  at  the  time  of  the  sale,  the  legal  title  to 
the  land  was  not  in  Lipe,  but  in  Mitchell,  and  that,  conse- 
quently,  Mitchell  took  nothing  by  the  purchase  deed.     The 

1.  Jacktcn  T.  Sternbergh,  2.  Bayard  v.  Malcolm, 

3.  Commonvealih  y.  Andrews,    This  ciUtlon  and  that  ImmediAtcly  preceding  are  plainly 
erroneous.  4.   M'ariny  v.  Jaclaon. 
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opinion  was  given  in  charge,  by  the  circuit  court  to  the  jury, 
and  a  verdict  and  judgment  were  rendered  against  the  lessors 
of  the  plaintiff. 

We  feel  the  importance  of  adhering  to  former  adjudications, 
and  the  mischiefs  which  result  from  a  fluctuation  of  opinion 
upon  any  question;  yet  questions  will  sometimes  occur,  when  a 
point  may  be  adjudicated  without  the  benefit  of  all  the  authori- 
ties which  could  shed  light  upon  it;  and  when  a  reconsideration 
of  it  is  highly  proper.  Upon  the  question  now  under  considera- 
tion, we  believe  the  former  opinion  is  erroneous.  In  the  case  of 
Jackson  y.  Siembergh,  1  Johns.  Cas.  185,  it  is  decided,  that  the 
sheriff's  return  is  not  essential  to  the  title  of  the  purchaser. 
Lansing,  C.  J.,  in  delivering  the  opinion  of  the  court  observes: 
"  But  the  sheriff's  return,  in  my  opinion,  was  not  essential  to 
the  title  of  the  purchaser.  That  title  was  not  created  by,  nor 
lependent  on  the  return,  but  was  derived  from  the  previous 
sale  made  by  the  sheriff,  by  virtue  of  his  writ.  It  was  sufficient 
/or  the  purchaser,  that  the  sheriff  had  competent  authority,  and 
dold,  and  executed  a  deed  to  him."  In  the  case  of  Wheaton  v. 
Sexton^  4  Cond.  B,  520;  4  Wheat.  503,  Mr.  Justice  Johnson, 
in  delivering  the  opinion  of  the  court,  observes:  "  On  this 
point,  the  court  can  only  express  its  surprise,  that  any  doubt 
could  be  entertained."  The  purchaser  depends  upon  the  judg- 
ment, the  levy,  and  the  deed.  ''  All  other  questions  are  be- 
tween the  parties  to  the  judgment,  and  the  marshal.  Whether 
the  marshal  sells  before  or  after  the  return,  whether  he  makes 
a  correct  return,  or  any  return  at  all,  to  the  writ,  is  immaterial 
to  the  purchaser,  provided  the  writ  was  duly  issued  and  the 
levy  made  before  the  return." 

Adopting,  as  we  do,  the  principles  of  these  cases,  we  are  of  the 
opinion,  that  the  sheriff's  return  is  not  necessary  to  a  deraign- 
meut  of  the  title  of  the  lessors  of  the  plaintiff,  and  is  no  proof 
of  the  existence  of  the  deed  of  trust  therein  mentioned.  If  tbe 
effect  contended  for  were  given  to  the  return  of  the  sheriff,  it 
would  enable  him,  months  after  a  good  title  had  been  acquired 
by  purchase  and  deed,  to  defeat  it  altogether,  merely  by  mak- 
ing a  false  indorsement  on  the  execution.  But  upon  principle, 
the  sale  and  the  sheriff's  deed  are  sufficient  evidence  of  the 
title;  and  if  the  purchaser  can  show,  that  the  sheriff  has  au- 
thority to  sell,  it  is  enough,  and  he  need  not  look  farther.  We 
are  of  opinion,  therefore,  that  the  lessors  of  the  plaintiff,  upon 
the  facts  in  the  record,  are  entitled  to  recover  the  second  tract 
of  land,  and,  therefore,  order  that  the  judgment  be  reversed, 
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and  that  the  cause  be  remanded  to  the  circuit  court  of  Hawkins 
county,  for  another  trial  to  be  had  therein . 

Peck,  J.,  dissenting.  I  have  heard  nothing  that  convinces 
me  of  the  propriety  of  chaugiug  the  opinion  delivered  by  Judge 
Whyte  and  myself,  at  a  former  term  of  this  court,  upon  the 
effect  of  the  return  of  the  sheriff.  That  the  record,  of  which 
the  execution  forms  a  part,  must  be  produced  and  looked  to  iu 
makiijg  out  the  chain  of  title,  hns  never  been  questioned  in 
Tennessee,  and  that  the  return  upon  the  execution  made  by  the 
oflScer,  both  of  levy  and  sale,  when  replaced  in  the  office  from 
whence  it  issued,  is  thenceforward  a  record,  is  equally  clear 
and  unquestionable.  Tbe  return  thus  of  record  is  an  evidence 
of  facta  done  ia  pais.  It  is  more  certain  than  frail  memory, 
nnd  hence  the  wisdom  of  the  law  in  preserving,  in  this  form, 
the  evidence  of  levy  and  sale.  If  it  be  true  that  the  deed,  re- 
citing what  has  been  done,  can  alone  be  looked  to,  and  that 
such  recitals  must  be  taken  as  true,  without  the  aid  of  the  re 
turn,  then  it  will  follow  that  our  land  titles  will  be  suspended 
uj)on  a  frail  tenure.  A  sale  may  be  made,  the  execution  con- 
cealed, not  lost,  and  other  lands  than  those  levied  on  or  sold, 
conveyed  Subsequent  sheriffs  make  deeds,  long  after  sales 
made  by  a  previous  sheriff.  Years  after  the  transaction  has 
passed,  the  title  will  be  made  to  depend  upon  matters  of  mere 
memory,  or  upon  the  fabricated  stories  of  executions,  levies, 
and  sales,  where  none  existed.  The  very  question  may  be  the 
description  of  the  land,  and  the  conformity  in  the  deed  with 
the  return  upon  the  execution. 

The  description  of  the  hind  in  the  deed,  is  a  recital  of  what 
the  execution  shows.  How  a  recital  shall  become  higher  evi- 
dence than  the  thing  recited,  is  a  position  in  law  not  easily  to 
be  seen.  A  party  may,  by  a  recital,  estop  himself  from  deny- 
ing the  existence  of  the  matter  recited.  The  sheriff  would  be 
estopped  by  his  recital;  but  the  rule  does  not  apply  to  others. 
The  recitals  in  the  sheriff's  deed  must  be  sustained  by  the  pro- 
duction of  the  thing  recited;  the  return,  when  produced  against 
the  debtor,  where  land  has  been  sold,  and  this,  when  produced, 
must  be  taken  altogether.  Whether  the  sheriff  has  returned 
the  truth  or  a  falsehood,  is  a  matter  not  before  me,  it  is  enough 
that  he  shows  in  his  return  that  ho  sold  an  equity  only,  and 
the  plaintiffs  having  shown  that  fact  to  the  court  and  jury, 
when  he  produced  the  execution,  is  forbid  to  deny  it.  A  pur- 
chaser at  sheriff^s  sale  is  not  bound  to  pay  the  money  until  he 
has  seen  the   return  indorsed  upon  the  execution.     It  is  the 
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evideace  of  his  right,  aud  he  is  entitled  to  have  it  entered  before 
be  ]>ayB.  Mitchell,  then,  must  have  known  what  title  he  was 
getting;  he  can  not  garble  the  return  upon  the  trial,  and  say 
that  part  shall  be  received  as  evidence,  and  part  shall  not;  the 
whole  must  be  taken. 

The  return  has  always  been  resorted  to  in  this  country,  in 
looking  to  the  title,  as  those  conversant  with  the  practice  know. 
It  wns  one  of  the  questions  in  the  case  of  Vance  v.  MbNairy, 
and  then  it  became  important  to  see  if  the  description  of  the 
laud  was  the  same  in  the  deed  with  that  of  the  return.  It 
became  a  turning  point  in  the  cause,  was  debated  with  ability 
by  counsel,  and  gravely  considered  of  by  the  court:  See  the 
case  3  "Yerg.  177, 178  [24  Am.  Dec.  553],  (Judge  Green's  opinion). 

Every  state  in  the  union  has  her  own  policy  in  the  mode  of 
transferring  real  estate.  It  has  been  the  business  of  the  legis- 
lature, and  of  the  courts,  to  guard  the  transfer,  by  officers' 
(iaies,  with  caution.  If  the  return  need  not  be  looked  to,  in 
sales  for  taxes,  where  a  part  only  may  be  bid  for,  and  in  all  the 
oilier  cases  given  in  the  statutes  of  the  country,  but  that  the 
recital  in  the  deed  alone  should  do,  then  will  the  lights  to  our 
freeholds  and  lands  become  the  most  precarious  of  all  rights, 
ih'pending  alone  upon  the  integrity  of  sheriffs.  The  authori- 
ties referred  to  in  Johnston  and  Condensed  Beports  have  no 
application  to  the  point  here  presented,  and  if  they  had  appli- 
cation, still  the  course  of  decision  in  this  state  has  been  adverse 
to  them. 

Judgment  reversed. 


Noncx  or  Salb  on  £z£CUTIok,  necessity  and  requisites  of,  and  effect  of 
want  of:  See  Farr  v.  Sims,  24  Am.  Dec.  396,  and  cases  cited  in  the  note 
thereto.  Notice  may  be  waived  by  the  defendant  if  there  are  no  lawful  Hens 
on  the  property:  DavU  v.  Murrai/,  12  Id.  661  and  note. 

Chamfebft  and  Maintenance. — The  note  to  ThalUiimery,  Brinckerhoff, 
15  Am.  Dec.  316,  is  devoted  to  an  examination  of  the  cases  on  this  subject. 
.\3  relates  to  sales  of  land  in  the  adverse  possession  of  another,  the  law  of 
'bamperty  is  particularly  discussed  on  page  321  of  that  note.  Sec  also, 
Jiduon  T.  Johrunon,  Id.  433,  and  Scliwartz  v.  Kuhn,  25  Id.  239.  A  purchaser 
01  execution,  may  convey  without  champerty,  notwithstanding  the  debtor's 
possession:  Snowdon  v.  McKinney,  7  B.  Mon.  258. 

Officer's  Return  of  Execution  as  Evidence:  See  PcUmer  v.  Clarke^  21 
Am.  Dec.  340;  Stevens  v.  Brown,  23  Id.  215;  Stinaon  v.  SnoWt  25  Id.  238,  and 
other  caBCfl  in  tins  seriee  cited  in  the  notes  thereto.  In  Nichol  v.  Ridley ^  26 
U.  254,  a  Tennessee  case,  it  is  held  that  a  sheriff's  return  on  execution  is  ad- 
missible as  evidence  against  a  purchaser  of  land  thereunder,  in  an  action 
asainst  him  by  the  sheriff  to  recover  the  purchase  money.  The  principal  case 
«s  cited  in  Bitter  r,  Seannd,  11  Cal.  248,  and  Bogers'  Leasee  y.  Caivood,  1 
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Swan,  148,  to  the  point  that  a  sheriff's  return  of  a  sale  on  execution  is  not 
essential  to  the  validity  of  the  purchaser's  title.  So  in  case  of  an  attach- 
ment or  writ  of  replevin  that  the  creditor's  rights  are  not  dependent  on  the 
return  where  there  has  been  an  actual  levy:  Lea  v.  Maxwell,  1  Head,  309; 
Oreen  v.  Lanier,  5  Heisk.  678. 

That  to  Suppobt  the  Title  of  ▲  Purchaser  ok  Execution,  it  is 
necessary  that  he  should  show  a  judgment,  execution,  levy,  sale  regularly 
made,  and  deed,  is  a  point  to  which  the  principal  case  is  cited  in  Hoyal  v. 
Bryaon,  6  Heisk.  142.  But  in  Blood  v.  LiglU,  38  Cal.  655,  where  the  case 
was  relied  on  as  an  authority  on  this  subject  by  counsel,  it  was  said  by  the 
court  not  to  be  in  point  because  it  was  based  on  a  statute  providing  that  a 
sale  on  execution  not  made  in  the  manner  prescribed  by  law  should  be  null 
and  void.  In  that  case  it  is  held  that  the  purchaser  need  only  show  a  sale 
and  the  officer's  authority  to  make  it,  and  that  the  former  was  proved  by 
exhibiting  the  sheriff's  deed,  and  the  latter  by  proof  of  the  judgment  and 
execution. 

The  Pbincipal  Case  is  also  Cited  in  Vance's  Heirs  v.  Johnson,  10 
Humph.  221,  to  the  point  that  the  defendant  in  execution  after  a  sale,  is 
quasi  tenant  to  the  purchaser,  but  that  he  may,  while  in  possession,  attorn  to 
another  or  acquire  an  adverse  title  in  himself.  In  Lafftrtg  v.  Turley,  3 
Sneed,  171,  the  case  is  referred  to  as  an  illustration  of  the  principles  that 
will  guide  the  court  in  overruling  previous  adjudications. 


Williams  v.  Walton. 

[8  Trbobb,  887.] 

Bill  of  Sals  of  a  Neoro  Registered  but  not  Pboysd  bt  two  WmnES8Ea» 

passes  the  title  as  between  the  parties. 
QiFT  from  a  Father  to  his  Ixfant  Child,  in  good  faith,  is  as  valid  as  if 

made  by  a  stranger. 
Father's  Possession  as  Natural  Guardian  of  a  chattel  given  to  his  infant 

child  by  himself  or  another,  continued  boTia  fide  for  the  required  period, 

vests  a  good  title  in  the  child  under  the  statute  of  limitations. 

Trover,  brought  in  1832,  for  a  slave  woman  and  her  children. 
The  facts,  so  far  as  material  to  the  points  adjudicated  by  the 
supreme  court,  were  as  follows:  The  slave  in  question  was  part 
of  the  estate  left  by  the  plaintiff's  grandfather;  Marmaduke 
Williums,  the  plaintiiT's  father,  and  Morgan  Williams,  his 
uncle,  being  executors  of  the  estate.  In  1809  or  1810,  Marma- 
duke conveyed  the  said  slave  to  Morgan,  who  in  1811  con- 
veyed to  the  plaintiff,  then  an  infant,  by  a  deed  of  gift  proved 
at  the  March  term  of  the  Smith  county  court  by  one  witness 
only,  and  registered  May  10,  1811.  Possession  was  delivered 
to  the  father  under  this  deed,  and  the  father,  in  1817  or  1818, 
mortgaged  said  slave  to  Smith,  who  had  notice  of  the  deed  of 
gift  to  the  plaintiff,  and  Smith  afterwards  sold  to  Walton,  the 
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defendant,  who  was  a  witness  to  the  deed  of  gift.  It  is  not 
necessary  to  state  the  evidence  introduced  respecting  the  bona 
fides  of  the  transactions  between  Marmaduke  and  Morgan  Will- 
iams. The  judge's  instructions,  so  far  as  they  concern  the 
points  decided,  are  stated  in  the  opinion.  In  addition  to  what 
is  there  stated,  the  judge  told  the  jury  in  substance,  that  Mar- 
maduke and  Morgan  being  executors  of  their  father's  estate,  a 
gift  of  a  chattel  belonging  to  said  estate  by  either  would  trans- 
fer the  title  as  against  both,  but  not  as  against  subsequent  pur- 
chasers from  either,  unless  it  was  by  deed  proved  by  two 
witnesses  and  duly  registered,  and  that  if  the  transaction  was  a 
voluntary  conveyance  to  the  child  by  the  father  indirectly 
through  Morgan  Williams  as  trustee,  it  could  only  be  made 
good  against  a  subsequent  purchaser  by  due  proof  and  registra- 
tion; that  actual  notice  to  the  purchaser  would  not  do;  and 
that  delivery  of  possession  would  not  suffice  as  a  substitute  for 
registration  unless  continued  openly  and  distinctly ior  such  a 
period  as  to  give  title  under  the  statute  of  limitations.  Verdict 
for  the  defendant.  Motion  for  a  new  trial  overruled,  and  judg- 
ment on  the  verdict,  from  which  the  plaintiff  appealed. 

James  CampbeU  and  Wm.  B.  Campbell^  for  the  plaintiff  in 
error. 

Backs,  for  the  defendant  in  error. 

By  Court,  Gbesn,  J.  The  charge  of  the  circuit  judge  is  for 
the  most  part  unexceptionable;  but  in  several  propositions 
stated  by  him  there  is  error. 

Speaking  of  the  deed  from  Morgan  Williams  to  the  plaintiff, 
he  told  the  jury  that  as  it  was  only  proved  by  one  witness,  it 
was  Toid.  This  as  a  general  proposition,  as  here  laid  down, 
is  not  true.  Although,  as  against  creditors  of  a  purchaser  from 
the  donor,  it  would  be  void,  unless  proven  by  two  witnesses, 
aud  registered  as  the  law  directs,  yet  as  between  the  parlies  it 
is  good  without  registration:  Hawks  Dig.  372;  Davis  v.  Mitchell, 
5  Yerg.  282. 

In  the  latter  part  of  the  charge  the  court  says:  "If  a  tbird 
person  had  given  a  negro  to  the  child  living  with  its  father,  the 
father's  possession  as  natural  guardian,  would  confer  tbe  title 
ou  the  child;  but  when  the  gift  is  directly  from  tbe  father  to 
such  child,  or  indirectly  by  first  delivering  it  to  tbe  trustee, 
and  then  that  trustee  within  three  years  redelivering  to  tbe 
father  to  hold  for  the  child;  that  is  not  such  an  open  remain* 
ing  in  possession  by  the  donee,  as  will  do  against  a  purchaser." 
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The  first  part  of  the  above  quotation  is  correct.  An  adverse 
possession  of  a  slave  for  three  years,  will  confer  oq  the 
possessor  the  title,  as  was  holden  in  Kegler  v.  Miles,  Mart. 
&  Y.  426  [17  Am.  Dec.  819].  And  the  possessioQ  of  the 
uegro  by  a  guardian  for  an  infant,  will  vest  the  title  in  the 
iufaut:  Davis  v.  MitcheU^  6  Yerg.  282.  It  is  not  perceived 
how  the  question  of  the  operation  of  the  statute  of  limita- 
tions is  affected  by  the  source  from  wheuce  the  title  of  an 
infant  to  the  uegro  may  be  derived.  A  gift  from  a  father  to  an 
infant  child,  is  as  valid  as  if  it  were  made  by  a  stranger.  The 
fact  iu  the  former  case,  that  the  possession  was  held  oi}enly 
and  notoriously  for  the  infaut,  would  be  more  difficult  to  estab- 
lish; but  having  been  established,  the  same  consequences  re- 
sult as  though  the  gift  had  been  made  by  a  third  person.  This 
was  the  case  of  Davis  v.  MUchelL  Davis'  father  gave  him  the 
uegro  while  he  was  an  infant,  and  lived  with  the  family  of  hia 
father,  where  the  uegro  also  live<l.  Ou  reference  to  the  record 
it  is  perceived  that  the  report  of  that  case  is  defective,  iu  not 
stating  the  fact  that  the  negro  was  gi.en  by  the  father  of  the 
plaintiff,  and  remained  in  his  possession  for  his  son. 

If,  therefore,  the  uegro  was  sold  by  Marmaduke  to  Morgan 
Williams,  and  the  possession  held  by  him  for  himself,  and 
afterwards  conveyed  by  him  to  the  plaintiff,  and  the  possession 
delivered  to  his  father,  and  holden  for  him  for  more  than  three 
years,  it  would  vest  in  the  plaintiff  a  good  title.  So,  too,  if 
Marmaduke  honestly  gave  the  uegro  to  his  son,  and  made  use 
of  the  convej'ances  to  his  brother,  and  from  his  brother  to  his 
son,  and  afterwards  held  the  negro  in  good  faith  for  his  son, 
for  three  years,  the  act  of  limitations  would  vest  in  him  a  good 
title.  But  if  it  was  a  feigned  gift,  to  deceive  and  defraud 
creditors,  and  a  mere  pretense  that  he  held  for  his  son,  the 
plaintiff  would  not  have  acquired  any  right  thereby. 

The  judgment  will  be  reversed,  and  the  cause  remanded  for 
another  trial,  when  the  law  as  laid  down  in  this  opinion,  will 
be  delivered  to  the  jury,  in  addition  to  that  part  of  the  charge 
which  has  not  been  held  herein  to  be  erroneous. 

Jud<?ment  reversed. 


Instrument  not  Attested  so  as  to  be  ENTrrLsn  to  Reoobb  ia  neverthe- 
less v^alid  between  the  parties:  Kevmutn  v.  Chapman,  14  Am.  Deo.  766. 
The  object  of  the  recording  acts  is  to  protect  subsequent  honafde  purchasers: 
Orimtitont  v.  Carter,  24  Id.  23a 

GiPT  OR  Voluntary  Conveyance  by  Father  to  Child,  validity  of:  See 
Coleman  v.  CocLe,  18  Id.  757;  Howard  v.  WillUims,  21  Id.  483  and  note; 
Farr  v.  Si-nis,  24  Id.  30o.     As   to  the  validity  of   voluntary  conveyances 
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f^nerally;  gee  JetJaam  ▼.  dement,  14  Id.  703,  where  the  sabject  u  discoflsed 
At  length.  See  also  Eigleberger  v.  KibUr,  26  Id.  192,  and  the  note  theieto 
collecting  the  decisions  in  this  series  on  that  subject;  WkUtleaey  v.  McMakon, 
Id.  382,  and  Wood  v.  Jackson,  22  Id.  603. 

Bnx  or  Sai<£  ot  a  Slavs  and  Rxgistration  thereof  under  the  act  of  1784, 
were  nsDeeessary  to  oonstitixte  a  Talid  transfer  acoompsnied  by  a  change  of 
poeneaaion  as  between  the  parties:  Daxia  v.  MUcheU,  5  Yerg.  281;  Douglasi 
V.  Mor/ord,  8  Id.  373.  So  held  in  FarMworth  v.  Lemons,  11  Humph.  145, 
citing  the  principal  case.  The  act  of  1784  did  not  apply  to  judicial  sales, 
and  a  registered  bill  of  sale  was  therefore  unnecessary  to  the  validity  of  such 
a  sale:  Floffd  ▼.  Goodwin,  post. 

VoasMaBEXOf  or  a  Gvabdian  bt  Katitki  held  adversely  for  an  infant,  and 
other  acts  which  are  for  the  infant's  benefit,  are  available,  bat  not  those  which 
are  of  a  contrary  tendency:  Barbee  ▼.  IViUiams,  4  Heisk.  525,  citing  the 
principal 


Lane  v.  Manning. 

[8  YSBOKB,  435.] 

NoTX  NOT  Von)  AT  Election  of  Maker,  Whe?^. — Where  a  vendor  of  land, 
for  which  a  note  is  given  as  part  consideration,  executes  a  bond  acknowl- 
edging, among  other  things,  that  the  contract  is  to  be  void  if  the  note  is 
not  punctually  paid,  the  ''contract"  referred  to  is  the  contract  of  sale 
and  not  the  note,  and  the  maker  of  the  note  or  his  surety  can  not  set  up 
as  a  defense  to  an  action^  thereon  that  it  has  become  void  by  non-pay- 
ment at  the  day,  the  election  to  consider  it  void  resting  with  the  payee, 
and  being  determined  by  bringing  the  action. 

Debt  oq  a  sealed  note  executed  by  one  Davis,  with  Lane,  the 
defendant,  as  surety.  Among  other  pleas,  the  defendant  Lane 
pleaded  in  substance  that  the  note  was  given  as  part  considera- 
tion for  a  tract  of  land  sold  by  the  plaiutifT  to  Davis,  the  prin- 
cipal in  the  note;  that  at  the  time  of  the  sale  the  plaiutifi 
executed  his  penal  bond,  whereby,  among  other  things,  he  ac- 
knowledged the  contract  null  and  void,  etc.,  if  the  note  was  not 
punctually  paid  when  due;  aud  that  the  note  was  not  punc- 
tually paid  when  it  became  due,  and  had  thereby  become  null 
and  void.  The  plea  was  adjudged  insufficient;  and  after Terdict 
and  judgment  for  the  plaintiff,  the  defendant  brought  this  ap- 
peal in  the  nature  of  a  writ  of  error. 

Andenon  and  Lane,  for  the  plaintiff  in  error. 

Samuel  Ikmey,  for  the  defendant  in  error. 

By  Ck>art,  PacKy  J.  The  matter  of  the  second  plea,  pleaded 
faj  the  defendant,  does  not  present  a  bar  to  the  recovery  of  the 
pbdntiff  below.    The  contract  to  be  void  on  the  non-payment 
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of  tho  money,  'was  not  the  note  which  was  the  foundation  of 
this  action,  but  the  contract  for  the  sale  of  the  lot. 

It  does  not  lie  with  the  payer  of  the  note  to  say,  that  his  non- 
payment of  the  money  on  the  day  has  made  the  note  Yoid. 
The  election,  to  say  so,  rested  with  Manning,  not  with  the 
maker  of  the  note.  By  this  suit  Manning  has  elected  to  have 
his  money;  and  he  thereby  affirms  his  contract  and  sale  of  the 
lot.  The  money  being  paid,  though  after  the  day  by  the  coer- 
cion of  law,  at  the  instance  of  Manning,  he  may  be  coerced  to 
convey:  a  court  of  equity  will  compel  him,  should  he  refuse. 

Judgment  affirmed. 

CoNDinoN  IN  ▲  TiTLB  BoND  THAT  THE  Sale  SHALL  BE  VoiD  if  the  pur- 
chase money  is  not  paid  when  dui  is  for  the  vendor's  benefit,  and  he  may 
take  advantage  of  it  or  waive  it,  at  his  election:  CarutharB  v.  AIcBumeg,  3 
Sneed,  690,  693.  So  where  the  condition  is,  that  in  case  of  default  of  pay- 
ment the  agreement  is  to  be  considered  a  contract  of  rental  at  wUl  at  a 
fixed  rent:  Jones  v.  Kirkpatrick,  2  Tenn.  Ch.  693,  697,  both  citing  the  prin- 
cipal 
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[8  Ykbokb,  476.] 

One  can  not  Ayeb  Contrabt  to  a  Bond  or  record  declared  on.  Therefore^ 
a  declaration  on  an  appeal  bond,  averring  that  by  mistake  the  name  of  a 
wrong  person  was  inserted  in  said  bond,  and  in  the  decree  subseqaently 
entered  in  the  appealed  sait,  as  one  of  the  appellees  in  said  soit,  is  bad 
on  demurrer. 

On  a  Plea  of  Nul  Tiel  Reoobd,  a  Variance  between  the  decree  relied  on 
and  that  offered  in  evidence,  as  to  the  name  of  one  of  the  parties  in 
whose  favor  the  decree  was  entered,  is  fatal,  and  cannot  be  helped  by  an 
averment  that  the  name  was  inserted  by  mistake. 

Demurrer  Goes  Back  to  the  First  Fault  in  pleading. 

Debt  on  an  appeal  bond.  The  declaration  set  out  the  recov- 
ery of  a  certain  decree  in  the  chancery  court  of  the  third  judi- 
cial district  by  Caleb  Job,  and  other  parties  named,  against  cer- 
tain defendants;  and  a  revival  of  said  suit  by  bill  of  revivor  on 
account  of  the  death  of  the  said  Caleb  Job,  whereby  his  admin- 
istrator, Ephraim  Perkins,  was  made  a  party  plaintiff.  It  was 
further  averred  that  an  appeal  having  been  prayed  from  said 
decree,  the  present  defendant,  Miller,  as  surety  for  the  defend- 
ants in  said  decree,  executed  with  them  the  appeal  bond  now 
in  suit,  the  terms  of  which  were  set  out  in  the  declaration;  but 
the  plaintiffs  averred  that  in  drawing  the  condition  of  the  bond 
the  name  of  Caleb  Job  was  by  mistake  inserted  instead  of  thai 
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of  lia  administrator,  Epbraim  Perkins.  It  was  farther  alleged 
that  on  the  appeal  in  the  supreme  court,  a  decree  was  entered 
against  the  defendants  for  the  same  sum  as  in  the  court  below, 
and  for  costs;  but  the  plaintiffs  averred  that  by  mistake  iu 
entering  said  decree  the  name  of  Caleb  job,  now  deceased,  was 
inserted  instead  of  the  name  of  Ephraim  Perkins,  his  adminis- 
trator. The  said  decree  was  alleged  to  be  still  iu  full  force  and 
nnpaid,  and  it  was  also  averred  that  the  amount  of  the  uppeal 
bond  bad  not  been  paid.  The  defendant  Miller  pleaded  nul 
tid  recordy  and  a  number  of  other  pleas.  Issue  was  joined  on 
the  plea  of  nul  tiel  record ,  and  one  other  plea;  to  one  of  the 
pleas  there  was  a  reply,  and  to  two  others  the  plaintiffs  de- 
murred, and  the  demurrer  was  sustained.  On  the  trial  of  the 
issues  the  jury  found  for  the  plaintiffs,  and  a  motion  for  a  new 
trial  was  overruled.  On  the  issue  joined  on  the  plea  of  nul  iiel 
record  the  court  held  that  there  was  a  failure  of  record  to  sus- 
iiin  the  issue.  Judgment,  that  the  defendants  go  hence  with- 
out day,  which  the  plaintiffs  brought  this  writ  of  error  to  re- 
verse, on  exceptions  to  various  rulings  of  the  court. 

5.  Turney  and  A.  B,  Lane,  for  the  plaintiffs  in  error. 

James  Campbell  and  W,  E,  Anderson,  for  the  defendant  in 
error. 

By  Court,  Peck,  J.  The  first  question  to  be  considered  is, 
whether  the  plaintiffs  are  entitled  to  the  benefit  of  their  several 
averments  in  the  declaration,  as  brought  forward  by  the  plaint- 
iffs in  this  case;  the  averments  must  be  taken  as  particular,  in 
contradistinction  to  general.  The  office  of  these  special  aver- 
ments is  to  bring  to  the  view  of  the  court,  that  which  otherwise 
would  not  even  by  implication  appear;  and  while  the  averment 
is  necessary  to  make  out  the  right  of  him  who  would  use  it,  it 
must  be  consistent  with  the  other  statementf  which  the  plaintiffs 
Bet  up :  Dyer,  146. 

The  aTerment  being  the  allegation  of  the  party,  can  only  be 
used  to  aid  in  letting  in  such  matters  of  fact,  proper  to  be 
proved,  as  could  not  be  shown  without  it.  One  can  not  aver 
against  the  existence  of  a  recited  statute,  nor  against  the  pro- 
ceedings of  a  court  of  record,  nor  to  that  which  is  contrary  to 
the  bond  declared  on.  To  know  what  may  be  averred,  it  is 
necessary  to  look  to  the  evidence  the  averment  proposes  to  let 
in,  and  see  if  it  be  admissible.  The  averment  may,  it  is  true, 
cure  an  ambiguity,  arising  upon  the  face  of  a  deed;  but  if  the 
deed  upon  its  face  be  plain,  to  aver  against  or  inconsistent  with 
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it),  would  be  to  create  an  ambiguity.    Therefore,  the  law  disal- 
lows it. 

These  rules  being  premised,  it  is  proper  to  recur  to  the  aver- 
ment objected  to  in  the  declaration.  The  first  is,  *'that  io 
drawing  the  condition  to  the  obligation,  and  in  reciting  therein 
the  names  of  the  complainants,  the  name  of  Caleb  Job,  one  of 
the  obligors,  was  inserted  by  mistake,  and  that  the  name  of 
Ephraim  Perkins  should  have  been  inserted  instead  thereof, 
said  Job  being  dead." 

The  other  averment  is  this,  ''  that  in  entering  the  record  of 
the  decree  last  mentioned  upon  the  minutes  of  the  supreme 
court,  the  name  of  Caleb  Job  was  put  down  and  recorded,  when 
in  fact  tha  name  of  Ephraim  Perkins  should  have  been  inserted 
in  the  place  of  said  Job." 

What  are  the  effects  of  these  averments?  The  object  or 
effect  is  to  change  the  import  of  the  obligation,  and  to  direct 
inquiry  to  matters  aside  from  those  directly  contained  in  it. 
Then  the  demurrer  filed  by  the  plaintiffs  would  reach  their  own 
leclaration.  It  is  certainly  a  fair  inference,  that  the  obligors 
understood  for  what  they  were  bound;  the  language  of  the 
obligation,  and  all  its  recitals,  are  their  own.  When  drawn, 
and  so  tendered,  it  was  the  folly  of  the  obligors  to  receive  it.  I 
am  aware  it  is  common  to  say,  that  taking  such  bonds  are  the 
acts  of  the  court;  but  it  can  not  escape  observation  that  the 
parties  are  present  when  these  bonds  are  taken,  and  therefore , 
subject  to  objection  and  correction  before  executed  and  re- 
ceived. So  that  there  can  be  no  pretense  for  latitude  of  con- 
struction to  reach  supposed  merits,  or  cure  alleged  hardships; 
tUey  therefore  stand,  when  put  in  action,  as  other  obligations. 
The  argument,  that  the  appeal,  by  reason  of  the  bond  (such  as 
it  was)  taken  to  the  supervising  court,  and  that  the  appellants 
thereby  have  had  the  benefit  thereof,  and  complainants  delayed, 
can  not  change  the  law.  It  is  no  argument  for  admitting  a 
principle,  which,  if  carried  out,  will  have  the  effect,  iu  the 
language  of  the  books,  of  making  bonds  hollow,  by  means  of 
proofs  at  war  with  the  tenor  and  meaning  deducible  from  the 
face  of  the  instrument,  under  averments,  which  make  other 
parties,  and  create  other  liabilities,  than  those  within  the  con- 
templation of  the  party  executing  the  same. 

As  the  evidence  is  inadmissible,  the  averment  was  improper. 
So  far,  we  have  considered  the  case  upon  the  question  of  evi- 
dence, aside  from  that  admissible  upon  the  issue  joined  on  the 
plea  of  nvl  iiel  record.     Can  the  evidence  in  support  of  this 
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iane  be  reoeived?  It  is  confessed  in  the  dedantion  thaitba 
bond  recites  parties  to  the  decree  different  from  those  presented 
in  the  record ;  and  that  to  make  them  consistent,  the  name  of 
Perkins  should  haTC  been  put  in  the  place  of  Job,  who  was  dead. 
The  record  is  relied  njwn  by  the  plaintiff  to  make  ont  his  ease ; 
his  right  to  recover,  and  the  measure  of  that  recoTery,  depend 
upon  it;  hence  he  has  to  own  its  existence  and  continuance  in 
force.  The  authorities  are  abundant  to  show  that  there  is  a  failare 
of  record.  In  debt,  on  a  judgment,  a  variance  as  to  the  name  of 
any  party,  his  abode,  or  addition,  wiU  be  fatal  on  nul  iiel  record : 
1  Boll.  654.  So  in  debt  on  a  judgment  against  Hamilton 
Fanning,  Esq.,  and  on  nul  Iiel  record,  the  judgment  produced 
was  against  the  Bight  Honorable  Hamilton  Fenning,  Earl  of 
%Vigton,  having  the  privilege  of  peerage,  the  variance  was  fatal: 
7  T.  B.  447.^  So,  too,  the  variance  between  Edmond  Darby 
and  Edward  Darby  held  fatal,  although  he  was  the  person 
against  whom  a  commission  of  bankruptcy  had  issued,  7  Taunt. 
399,  and  not  the  party  to  the  suit.  So  if  a  recognizance  be, 
to  appear  and  answer  for  beating  one  so  that  he  died,  and 
the  declaration  be  for  beating  one,  merely,  held  fatal:  Wliart. 
Dig.  464,  an  American  case.  So  a  declaration  on  a  judg- 
ment against  A.  S.  and  D.  G.,  was  held  not  to  be  supported  on 
nul  tiel  record,  by  a  judgment  against  A.  S.  and  D.  Q.  jun. 

Thus  we  might  add  cases  almost  without  number  in  support 
of  the  rule.  A  stronger  case  to  illustrate  it  than  the  one  before 
us  can  not  be  produced.  Suppose  the  fact  to  be,  that  on  the  day 
of  the  execution  of  the  bond,  the  decree  had  been  entered  in 
favor  of  Job,  the  deceased  person,  that  it  was  done  with  a  view 
to  the  appeal,  and  that  the  appeal  was  taken  for  that  cause,  the 
fact  of  the  death  lying  within  the  knowledge  of  the  appellants, 
when  afterwards  the  defect  was  cured  by  making  Perkins,  his 
representative,  a  party,  and  a  new  decree  followed.  Who 
can  not  but  see  that  the  bond  became  nugatory  by  the  act  of 
the  complainants  ?  By  their  own  act  they  had  placed  them- 
selves wholly  beyond  it;  the  relation  of  the  parties  and  their 
rights  being  thus  changed  by  the  complainants,  the  plea 
nrged  by  the  obligor  in  excuse  would  be  irresistible.  After  the 
making  of  the  bond,  the  obligors  could  not  control  the  obligees 
from  the  changes  they  may  have  thought  proper  to  put  upon 
the  record;  and  as  touching  this  amendment,  they  were  power- 
less, they  could  be  saved  from  liability  only  by  the  salutary 
roles  of  law,  which  reject  the  record  for  the  variance.     It  is  not 

1.  JBIoefenori  ▼.  Flemyny,  note. 
▲v.  Dso.  Vol..  XXIX— 9 


130  Floyd  v.  Goodwin.  [Tenn. 

intended,  howeYer,  in  the  expression  of  these  reasons,  to  find 
the  delivery  of  the  bond  on  a  day  different  from  that  averred; 
this,  in  our  view  of  the  case,  is  unnecessary,  for  the  whole  case 
turns  upon  the  other  points  of  variance;  which  having  been 
rightfully  found  by  the  circuit  court,  the  judgment  is  affirmed. 
Judgment  affirmed. 

DnnrBREa  TO  Plb^  Gobs  sack  to  Ebbob  in  Dbolabatiov:  See  Bir» 
nqf  V.  Hann,  13  Am.  Deo.  1G7. 
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(8  TZBOKB.  i84.] 

Ohaicpsbtt,  CoNTBAcr  AFTER  JtJDOMENT  NOT  VoiD  VOB. — ^A  oontrael  be- 
tween an  attorney  and  client  that  the  former  is  to  have  half  the  amount 
of  a  judgment  for  oollecting  it^  is  not  within  the  law  against  champerty 
if  made  after  final  judgment. 

Fraud  a  Question  for  the  Jury. — ^Itis  for  the  jury  to  determine  whether 
a  judgment  and  execution  sale,  in  a  particular  case,  constituted  a  mere 
contrivance  to  delay  and  defraud  creditors,  and  such  fraud  is  not  to  be 
presumed,  but  must  be  proved,  though  the  proof  may  be  circumstantiaL 

Confession  of  Judgment  not  Necessarilt  Fraudulent,  When. — Where 
a  number  of  notes  are  made  by  one  person  to  another,  judgments  con- 
fessed thereon  and  executions  issued  on  the  same  day,  these  are  badges 
of  fraud,  as  against  other  creditors;  but  the  transaction  is  not  fraad- 
ulent,  if  done  fairly  and  in  good  faith  to  secure  an  honest  debt,  though 
also  designed  to  give  a  preference. 

ExBOunoN  Sale  partly  Colorable  is  Void. — ^Where  a  sale  is  made  on  a 
number  of  executions,  some  of  which  have  been  previously  paid,  there 
being  no  relation  of  principal  and  surety  between  the  judgment  debtorSt 
as  to  those  so  paid,  or  even  when  such  relation  exists,  if  the  paid  execu- 
tions are  made  use  of  to  deter  competition  or  to  swell  the  consideratioa 
so  as  to  delay  or  defraud  other  creditors,  such  sale  is  wholly  void;  for  a 
tale  based  partly  on  a  fair,  and  partly  on  a  colorable  or  fraudulent  con- 
aideratioh,  is  within  the  statute  of  frauds. 

Lbavino  the  EXBOunoN  Debtor  in  Possession  does  not  render  the  sale 
fraudulent  as  against  a  bona  fidt  purchaser,  who  is  a  stranger  to  the  rec- 
ord, but  where  the  plaintiff  in  the  execution  is  the  purchaser  and  leaves 
the  debtor  in  possession,  he  must  show  that  there  was  a  fair  and  honest 
judgment^  and  that  it  was  not  a  contrivance  to  hinder  or  defraud  cred' 
iters. 

PuBOHASSR  ON  EXECUTION  Who  HAS  NOT  PAID  the  purohase  money  to  the 
plaintiff  in  execution,  or  become  bound  to  do  so  at  all  events,  is  not  in  a 
position  to  contest  the  validity  of  a  previous  execution  sale  of  the  same 
property. 

(hr  AN  Execution  Sale  of  Slaves,  a  Bill  of  Sale  Bkqistirbd  as  re- 
quired by  the  act  of  1784,  is  nnneoessary,  judicial  sales  nrt  being  witUa 
the  act. 
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Detinue  for  certain  slaves.  Both  parties  claimed  under  sales 
on  executions  against  one  McGowan.  The  plaintiffs,  who  were 
Btep-Bons  of  McGowan,  purchased  at  a  sale  made  May  21, 1831, 
on  six  executions,  issued  on  May  11,  on  judgments  confessed  in 
their  favor  on  that  day  by  McGowan,  on  six  notes  executed  on 
the  day  before,  and  payable  one  day  after  date.  They  also 
produced  two  other  executions  against  McGowan  and  in  favor 
of  Cowan,  the  justice  before  whom  plaintiffs'  judgments  were 
confessed,  and  an  execution  in  favor  of  another  party,  which 
were  all  levied  on  one  of  the  negroes  now  in  controversy,  in 
March  and  April,  1831,  but  which  the  defendant  claimed  were 
paid  before  the  sale  to  the  plaintiffs.  It  appeared  that  no 
notice  of  sale  was  posted  at  the  muster  ground,  as  required  by 
law,  and  that  the  notices  posted  in  other  places  were  torn  down 
by  the  plaintiffs,  and  that  only  five  persons  were  present  at  the 
sale.  The  negroes  were  not  present  at  the  time  of  the  levy, 
bat  one  of  the  plaintiffs  promised  that  they  should  be  produced 
at  the  sale.  They  were  present  at  the  sale,  and  were  delivered 
to  the  plaintiffs  as  purchasers,  but  were  returned  on  the  same 
day  to  the  possession  of  McGowan,  where  they  were  when  the 
defendant  purchased.  A  bill  of  sale  was  executed  to  the 
plaintiffs  by  the  constable,  which  was  not  registered  till  Septem- 
ber 18,  1832.  There  was  contradictory  evidence  as  to  whether 
]£c(}owan  was  in  fact  indebted  to  the  plaintiffs  in  the  full 
amount  stated  in  the  judgments  confessed  by  him,  the  defend- 
ant insisting  that  he  was  not  so  indebted,  and  that  the  whole 
transaction  was  a  contrivance  to  hinder,,  delay,  and  defraud 
creditors. 

The  defendant  claimed  as  purchaser  at  a  sale  made  Decem- 
ber 10, 1831,  on  an  execution  issued  upon  a  judgment  recovered 
August  term,  1831,  against  McGowan  by  one  Willis,  in  an  ac- 
tion of  covenant,  in  which  the  writ  was  issued  May  10,  1831. 
The  purchasers  were  the  defendant  Goodwin,  and  H.  L.  Tur- 
key. A  bill  of  sale  was  executed  by  the  deputy  sheriff  to  the 
defendant  Goodwin.  It  appeared  that  Goodwin  and  Tumey 
had  been  the  attorneys  of  Willis,  who  was  indebted  to  them  on 
sooount;  that  Turney  was  his  attorney  in  the  action  against 
UcGk>wan;  that  after  the  judgment  was  rendered,  and  one  ex- 
ecution returned  *'  no  property  found,"  an  agreement  was 
made  between  Willis  and  his  said  attorney  to  the  effect  that  if 
the  latter  could  recover  the  amount  of  said  judgment,  he  should 
have  half  of  it.  It  farther  appeared  that  Goodwin  and  Turney 
had  not  paid  the  said  Willis  any  part  of  the  purchase  money 
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for  said  negioes;  that  there  had  been  no  settlement  between 
them,  bat  that  he  expected  to  be  paid,  and  Gh>odwin  had  aaid 
he  would  pay  him. 

The  judge  of  the  court  below  instructed  the  jury,  in  sab- 
stance:  1.  That  if  the  alleged  agreement  between  Willis  and 
his  attorney,  that  the  latter  should  haye  half  the  amount  of  the 
judgment  against  MoGowan  for  collecting  it,  was  made  after 
the  judgment  was  rendered,  it  was  not  within  the  statute 
against  champerty.  2.  That  the  question  as  to  whether  or  not 
the  sale  under  which  the  plaintiffs  claimed  was  fraudnlcDt  aod 
void  as  against  creditors,  was  for  the  determination  of  the  jury, 
under  the  instructions  of  the  court  as  to  the  roles  of  law  ap- 
plicable to  the  case;  that  fraud  was  not  to  be  presumed,  but 
must  be  proved,  though  direct  proof  was  not  necessary,  cir- 
cumstantial evidence  being  sufficient ;  that  the  facts  detailed 
above  as  to  the  confession  of  judgments  and  the  circumstances 
attending  the  sale  to  the  plaintiff,  if  proved  to  the  satisfaction 
of  the  juiy,  were  badges  of  fraud;  but  that  if  the  notes  were 
made  for  an  honest  debt,  the  fact  that  the  judgments  were 
confessed  and  executions  issued  on  the  same  day  did  not  ren- 
der the  transaction  fraudulent,  as  McGowan  had  a  right  to 
prefer  the  plaintiiTs  to  his  other  creditors,  if  they  were  lawfully 
his  creditors,  and  all  was  done  in  good  faith  to  secure  an  hon- 
est debt,  the  circumstances  attending  the  sale  simply  throwing 
upon  them  the  necessity  of  showing  a  full  and  fair  considera- 
tion for  the  judgments  confessed.  8.  That  if  the  consideration 
of  the  sale  to  the  plaintiffs  was  in  whole  or  in  part  colorable  or 
fictitious,  the  transaction  being  a  mere  contrivance  to  hinder, 
delay,  and  defraud  creditors,  such  sale  was  void;  and  there- 
fore, that  if  the  jury  should  find  that  the  Cowan  executions 
had  been,  in  fact,  paid  before  the  sale  of  the  negroes,  and  were 
made  use  of  merely  to  deter  competition,  or  swell  the  consider- 
ation fictitiously,  for  the  purpose  of  delaying  or  defrauding 
creditors,  the  plaintiffs'  purchase  was  a  nullity.  4.  That  the 
leaving  of  the  property  in  the  possession  of  the  judgment 
debtor,  or  a  member  of  his  family,  after  an  execution  sale,  fur- 
nished no  ground  for  the  slightest  imputation  of  fraud  as  against 
a  bona  fide  purchaser,  who  was  a  stranger  to  the  record  and  pro- 
ceedings; but  that  it  was  otherwise  where  the  plaintiffs  in  exe- 
cution were  the  purchasers,  and  it  was  incumbent  on  them  in 
such  a  case  to  show  that  the  judgment  confessed  was  an  honest 
and  fair  one.  6.  That  if  the  defendant  had  not  paid  the 
parohase  money  on  the  sale  to  him,  or  any  part  of  it,  to  'WiUia, 
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and  waa  not  to  do  bo  unless  be  should  Bueeeed  in  this  suit,  he 
was  not  in  a  position  to  contest  the  fairness  of  the  plaintiffs' 
title;  but  if  Willis  chose  to  trust  the  defendant  to  pay  at  some 
future  day,  when  payment  was  to  be  made  bona  fids,  and  not 
to  be  dependent  on  success  in  this  suit,  the  plaintiffs  could  not 
complain.  6.  As  to  the  necessity  of  a  bill  of  sale  and  regis- 
tration thereof,  the  language  of  the  charge  is  quoted  in  the 
opinion.  Verdict  for  tbe  defendant;  motion  for  a  new  trial 
OYerruled,  and  judgment  on  the  verdict,  from  which  the  plaint- 
i£b  took  an  appeal  in  the  nature  of  a  writ  of  error. 

Ihul,  for  the  plaintiffs  in  error. 

Wm,  E.  Anderson  and  J.  Campbell,  for  the  defendant  in  error. 

By  Court,  Catbon,  C.  J.  1.  The  instruction  given  to  the  jury, 
that  the  title  of  tbe  defendant  was  not  void,  by  force  of  the 
statutes  to  suppress  champerty  and  maintenance,  is  believed  to 
be  correct. 

2.  The  charge  on  the  second  point  was  correct.  It  left  the 
facts  fairly  to  the  jury. 

3.  The  charge  on  the  third  point,  is  perhaps  slightly  objec- 
tionable in  reference  to  Stewart  Cowan's  executions.  Cowan 
might  have  been  paid  the  amount  due  him,  and  the  executions  re- 
main valid.  A  security  may  pay  tbe  creditor  his  money,  and 
■till  by  contract  with  tbe  creditor,  cause  to  be  enforced  the 
execution  against  the  principal  debtor,  although  tbe  execution 
be  jointly  against  the  debtor  and  security.  Such  is  the  spirit 
of  our  legislation  on  the  subject  of  enforcing  executions  against 
debtor  and  security;  and  so  this  court  held  in  Ounn  and  Boyd 
V.  IhmuihiU,  2  Yerg.  544.  Aside  from  these  facts,  the  relation 
of  principal  and  surety  not  existing,  the  charge  was  correct; 
if  the  relation  did  exist,  and  tbe  debt  was  paid  with  tbe  fraud- 
ulent intent  set  forth  by  tbe  charge,  the  sale  was  colorable  and 
void  as  to  Cowan's  executions;  and  being  colorable  in  part,  is 
void,  although  made  by  virtue  of  other  valid  executions;  be- 
cause a  purchase  based  on  partly  a  fair,  and  partly  a  colorable 
and  fraudulent  consideratiou,  is  within  tbe  statute  of  frauds,  for 
the  reasons  given  in  the  cases  of  Darwin  v.  Hdndley,  3  Id.  502, 
and  SomerviUe  v.  Morton,  4  Id.  541  [26  Am.  Dec.  242]. 

4.  On  the  fourth  point  tbe  charge  was  remarkably  acciurate. 
A  Uiird  person,  purchasing  at  execution  sale,  takes  a  title  dis- 
eonnected  from  tbe  debtor  and  creditor.  Tbe  transaction  la 
open  and  notorious,  and  tbe  evidence  of  title  is  tbe  record  of 
recovery  in  favor  of  a  third  person.     With  the  possession  of 
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property  thus  acquired,  the  purchaser  maj  deal  as  if  the  cred* 
itor  h&d  never  been  the  owner,  or  in  possession  thereof:  2 
Stark.  619.  If,  however,  the  judgment  is  a  mere  contrivance 
to  hinder  and  delay  creditors,  and  the  plaintiff  purchases  with 
this  intent,  the  purchase  is  void. 

5.  The  charge  on  the  fifth  point  was  not  objected  to  by  either 
party,  and  is  not  objectionable  had  it  been. 

6.  On  this  point  arises  the  only  controversy  worthy  the  seri- 
ous attention  of  the  court,  as  a  revising  tribunal,  and  the  only 
one  on  which  much  attention  is  bestowed.  The  circuit  court 
was  asked  to  charge,  that  by  the  acts  of  1784,  c.  10,  sec.  7,  and 
1789,  a  bill  of  sale  from  the  officer  making  the  execution  sale, 
was  necessary  to  vest  a  title  in  the  purchaser  as  against  the 
creditors  of  the  execution  debtor;  and  that  such  bill  of  sale 
must  be  registered  within  twelve  months  from  the  date  of  the 
purchase.  That  there  not  having  been  made  any  bill  of  sale 
for  the  slaves  by  the  officer  who  sold  them  to  the  Floyds, 
within  twelve  months  after  the  sale,  they  had  no  title  that 
could  be  enforced  as  against  creditors  in  a  court  of  law.  A  bill 
of  sale  had  been  made  to  the  Floyds  by  the  officers,  but  more 
than  a  year  after  the  date  of  the  sale,  and  after  they  brought 
suit  for  the  negroes. 

On  the  effect  of  this  bill  of  sale,  and  in  response  to  the  re- 
quest to  charge  what  its  effect  was,  the  court  said:  ''  I  am  of 
opinion,  the  words,  all  sales  of  slaves,  include  sales  under 
legal  process,  as  well  as  private  sales;  and,  therefore,  that  the 
bill  of  sale  to  plaintiffs  from  the  constable,  ought  to  have  been 
made  and  registered  within  twelve  months,  to  make  it  available; 
and  personal  notice  is  of  no  avail,  when  the  law  requires  notice 
from  the  register's  office,  and  the  records  thereof." 

This  part  of  the  charge  took  the  cause  in  effect  from  the  jury, 
and  most  properly,  if  the  law  was  correctly  charged;  for  it 
would  have  been  idle  to  try  the  complicated  and  doubtful 
matter  of  law.  Are  judicial  sales  within  the  purview  of  the 
act  of  1784?  The  levy  of  the  execution  divests  the  title  out  of 
the  debtor,  and  discharges  the  debt,  as  this  court  has  holden: 
Young  v.  Bead  3  Yerg.  297;  6  Id.  246.  The  property  being  in 
custody  of  the  law,  remains  so  until  the  sale  is  made,  when  a 
title  immediately  vests  by  the  sale.  This  is  evidenced  by  the 
levy  and  return  of  the  sale,  which  return  becomes  matter  of 
record,  and  furnishes  a  record  title,  notoriously  and  openly 
made,  and  is  the  farthest  from  a  secret  sale  that  can  well  be 
imeigined;  and  to  j^rivate  gifts  and  sales,  the  act  hasatuU  times 
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in  this  state  been  holden  to  apply,  bo  far  as  mj  knowledge  ex- 
tends. The  acts  of  1784,  and  1789,  c.  59,  sec.  2,  were  intended 
to  apply  only  as  between  vendor  and  purchaser,  to  give  notoriety 
to  the  transfer  of  slave  property.  There  was  no  necessity  for 
such  a  provision  in  cases  of  judicial  sales:  Vide  5  Id.  127.^ 

We  are  told  by  the  act  of  1784,  that  all  sales  of  slaves  shall 
be  in  writing,  attested  by  at  least  one  credible  witness,  or 
otherwise  shall  not  be  valid;  and  shall  be  proven  and  recorded 
within  nine  months;  which,  by  the  act  of  1789,  is  extended  to 
twelve  months.  If  it  be  true,  that  a  judicial  sale  of  a  slave 
sball  be  in  writing,  this  writing  is  furnished  by  the  levy  and 
return:  shall  it  be  attested  by  a  witness,  proved,  and  registered  ? 
This  can  not  have  been  the  intention  of  the  legislature,  if  it 
was  meant  to  extend  the  acts  to  judicial  sales;  for  after  the 
olBcer  makes  the  sale,  he  has  no  farther  title;  if  he  has,  the 
property  must  rest  in  him  and  the  custody  of  the  law,  until 
some  further  step  is  taken  with  it.  Here  another  creditor  has 
seized  upon  the  property  and  sold  it,  and  the  defendant's  claim 
under  such  sale. 

It  would  be  difficult  to  hold  the  second  purchase  good;  or 
take  a  title  against  the  officer  who  first  levied,  and  attempted 
to  sell  to  the  Floyds.  The  officer  held  the  possession  lawfully, 
and  as  a  bailee,  could  recover  it  from  another.  The  lawful  pos- 
session was  transferred  to  the  Floyds,  even  admitting  the  sale 
was  void.  They  hold  for  the  officer,  with  the  levy  fixed  on  the 
slaves;  their  possession  is  prima  facie  lawful,  and  they  are  au- 
thorized to  recover  on  their  possession,  unless  the  judgment 
and  execution  under  which  they  claim  are  fraudulent,  and  for 
this  reason  void,  which  destroys  the  force  of  the  levy.  Aside 
from  the  sale,  the  Floyds  had  the  same  right  to  recover  the 
slaves  the  officer  would  have  had  from  whom  they  obtained 
the  possession. 

But  this  consideration  is  aside  from  the  true  question.  The 
sale  vested  the  title  to  the  slaves  in  the  purchaser,  and  if  the 
officer  had  refused  to  deliver  the  property  bn  payment  to  him 
of  the  money  bid,  I  think  there  is  no  doubt  the  purchaser  could 
have  recovered  the  slaves  in  detinue,  without  having  obtained 
a  bill  of  sale  from  the  officer.  He  took  title  aside  from  the 
register  acts,  and  transferred  it  without  reference  to  them,  nor 
does  any  one  register  act,  requiring  titles  to  goods  to  be  regis- 
tered, contemplate  a  record  title,  made  up  of  judgment,  execu^ 
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iion,  levj,  and  sale.  In  this  part  of  the  charge  the  circuit 
eonrt  erred. 

On  the  last  objection,  the  deputy  sheriff  could  not  make  a  bill 
of  sale;  of  course  nothing  further  need  be  said,  as  my  opinion 
is,  the  defendant  took  title  without  any,  if  the  title  of  the 
Floyds  was  void. 

Judgment  reversed. 

Ckampextt,  What  is. — For  an  extended  discttBsion  of  this  sabject,  •«• 
the  note  to  Thallhimer  r.  Brincktrhoff,  15  Am.  Dec.  316.  See  also,  Rutt  ▼. 
Larue,  14  Id.  172;  Drown  v.  Beauchamp,  17  Id.  81 ;  Varick  v.  Jaekmm,  19 
Id.  671;  Beat  v.  Strong,  20  Id.  607;  Tuttle  v.  Jackson,  21  Id.  306;  Jaekwn  v. 
Andrews,  22  Id.  574;  Mitchell  "v.  Lipe,  ante,  116»  and  note. 

Fraud,  Ectstence  of,  is  a  Question  or  Fact  for  the  jury  under  all  th« 
eurcnmstanoes  of  the  case:  Hamilton  t.  Greenwood,  1  Am.  Dea  607.  Bat  if 
there  is  no  dispute  as  to  the  facts,  it  is  a  question  of  law  for  the  court:  Jen- 
nincja  v.  Carter,  20  Id.  685;  Dlwer  v.  McLaugfUin,  Id.  055. 

Fraud  is  never  Presumed,  but  must  be  proved:  Baudin  v.  Eolift  14  Am. 
Dec.  ISl ;  DaviA  v.  Calvert,  25  Id.  282.  Positive  and  direct  proof  is  unneces- 
■ary,  however,  if  the  circumstances  of  the  case  when  combined  are  sufficient 
to  satisfy  the  jury  of  the  fraud:  Davis  v.  Calvert,  supra.  To  the  sanfo  effect 
is  the  principal  case,  and  it  is  cited  as  ao  authority  for  that  position  in  Ilarrii 
V.  SmUh,  2  Culdw.  308. 

Judgment  Given  to  Delay  Creditors  is  void  as  against  them:  Mackie  v. 
Cairns,  15  Am.  Dec.  477. 

Fraudulent  Prevention  of  Competition  at  Execution  Sales,  effect  of: 
See  Stockton  v.  Omngs,  12  Am.  Dec.  302;  Mills  v.  Bogers,  13  Id.  263;  SmUh 
▼.  Greenlee,  18  Id.  564  and  note;  Martin  v.  BUglU's  Heirs,  20  Id.  226;  Farr 
▼.  Sims,  24  Id.  396  and  note. 

Leaving  Execution  Debtor  in  Possession  after  sale,  effect  of:  See  Myers 
▼.  Harvty,  23  Am.  Dec.  GO,  and  Farr  v.  SkM,  24  Id.  396,  and  cases  cited  in 

the  notes  thereto. 

Registration  of  Bill  of  Sale  of  Negro  under  the  act  of  1784,  necessity 
of:  See  WiHiams  v.  Walton,  ante,  122,  and  cases  cited  in  the  note  thereto. 
That  a  registered  bill  of  sale  was  not  necessary,  under  that  act,  to  pass  the 
title  to  a  purchaser  at  a  judicial  sale,  is  a  position  for  which  Floyd  v.  Goodwin 
is  recognized  and  approved  as  authority  in  SJuiw  v.  Smi/Ji,  9  Yerg.  101;  Good- 
win V.  Floi/d,  10  Id.  520;  Bankn  v.  Thomn.%  Meigs,  32.  The  case  of  Goodwin 
v.  Floyd,  10  Yerg.  620,  was  a  second  decision  of  the  principal  case.  It  was 
there  held,  as  in  the  decision  above  reported,  that  the  plaintiffs,  the  Floyds, 
need  not  show  a  registered  bill  of  sale.  It  appearing  further  that  there  was 
some  evidence  that  Goodwin,  the  defendant,  purchased  under  a  contract  with 
the  plaintiff  in  the  execution  under  which  he  purchased,  that  ho  was  not  to 
pay  the  price  unless  he  was  able  to  hold  the  property  by  law,  it  was  decided 
that  such  a  contract  would  not  vitiate  the  sale,  and  that  the  statute  against 
champerty  and  maintenance  had  no  application  to  the  case. 

As  TO  thk  Right  of  Indorskrs  to  Take  an  Assignment  of  a  Judgment 
against  themselves  and  the  principal  debtor,  and  to  enforce  it  against  the 
pnncipal,  for  their  indemnity,  is  a  point  to  which  the  dictum  in  Floyd  y. 
Goodwin  is  cited  as  authority  in  Maxwell  v.  Owen,  7  Ck>ldw.  6.33. 
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GnJiESFIE   ET   AL.  V.  StATE. 

[8  TBMBB,  sot.] 

Jdboii  ooro  Sworn  can  not  be  Challbnoed  for  any  pre-ezistiiig  oatue. 

Qba5b  Jubob  Smnro  on  Trial  Ju&y. — ^The  objeotion  that  one  of  the  jaron 
m  a  cximinal  case  was  a  member  of  the  grand  jury  who  found  the  indiot- 
m«nt»  if  not  taken  before  the  juror  is  sworn,  can  not  be  made  a  ground 
for  a  new  trial,  though  the  prisoner  swears  that  the  fact  was  unknown 
to  him  vntil  the  jury  retired. 

IxBioTHRNT  foT  iiot.  After  a  yerdict  of  guilty,  the  defendants 
moTed  for  a  new  trial  on  the  ground  that  two  of  the  jorors  were 
members  of  the  grand  jury  who  found  the  indictment  upon  af- 
fidavits stating  that  thej,  the  defendants,  did  not  know  the  fact 
until  after  the  jury  were  charged.  Motion  overruled,  and  the 
defendants  appealed. 

H,  L.  Tamey,  for  the  plaintiffs  in  error. 

John  D.  McCormack,  aUorney-general,  for  the  state. 

By  Conrt,  Gatbon,  0.  J.    Was  the  new  trial  properly  refused  t 
Xothlng  has  been  better  settled  for  centuries  in  England,  than 
that  after  a  juror  is  once  sworn,  he  can  not  be  challenged  for 
any  pre-existing  cause:  1  Inst.  158;  8  Yin.  Abr.  11,  764;  Yelv. 
24;  1  Yerg.  219.    No  higher  authority  of  what  the  criminal  law 
and  its  practice  is,  can  be  referred  to  than  Hawkins'  Pleas  of 
the  Crown,  who  lays  down  the  rule  to  be,  ''that  uo  juror  can 
be  challenged,  either  by  the  king  or  the  prisoner,  without  con- 
sent, after  he  has  been  sworn,  unless  it  be  for  some  cause  which 
happened  since  he  was  sworn :"  2  Hawk.  P.  C.  43.    Nor  is  want 
of  knowledge  an  exception  to  the  general  rule :  The  King  v. 
Wharton^  Yelv.  24;  McClare  v.  State^  1  Yerg.  219;  furthermore, 
by  the  common  law,  an  indictor  was  a  competent  traverse  juror, 
toalterwhichit  was  enacted  by  the  25  Elizabeth,  c.  3,  "that  no  in- 
dictor shall  be  put  on  inquests  upon  deliverance  of  the  indictors 
of  felony  or  trespass,  if  he  be  challenged  for  the  same  cause 
by  him  who  is  indicted:"  3  Bac.  Abr.  757,  Jury,  5.     If  the  juror 
be  not  challenged,  he  is  competent  to  try  the  issue;  nor  can  it 
be  permitted  to  let  the  defendant  annul  the  verdict  against  him, 
on  his  affidavit  of  want  of  knowledge:  affidavits  always  to  be 
had  in  cases  of  convicted  felons,  and  which  are  not  subject  to 
bo  disproved.    But  in  this  case  the  record  evidence  in  the  cause 
shows  who  the  grand  jurors  that  found  the  indictment  were, 
and  the  defendants  can  not  be  heard  to  say  they  neglected  to 
inform  themselves  personally  or  by  counsel  of  the  fact:  the  law 
fixes  them  with  knowledge. 
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To  hold  otherwise  than  as  above  would  sap  the  foandations  of 
the  trial  by  jarj:  a  party  in  a  civil  or  criminal  canse  (the  rale 
being  the  same  in  each)  could  elect  one  or  more  jurors  whom 
he  had  the  right  to  challenge,  because,  for  instance,  the  jaror 
had  formed  and  expressed  an  opinion  agaiost  him,  and  make 
an  experiment:  on  the  failure  of  which,  make  an  affidavit,  show- 
ing the  fact  of  incompetency,  and  stating  £he  want  of  knowl- 
edge until  it  was  too  late  to  challenge  the  juror,  when  a  new 
trial  will  be  granted  of  course.  Such  a  contrivance  could  be 
practiced  in  most  criminal  trials  of  the  higher  grades,  where  the 
triers  generally  of  the  county  having  jurisdiction,  had  formed 
and  expressed  opinions  on  the  merits  of  the  cause,  and  when 
so  many  jurors  are  presented  who  are  not  householders,  or  open 
to  challenge  for  other  reasons.  The  judgment  will  be  af- 
firmed. 

Judgment  affirmed. 

DisQUAuncATioN  09  JuBOB  AS  Gbouko  vob  Kiw  TBiAL.^This  •objaot 
ii  diBciused  in  the  note  to  EoUhu  v.  AmeSf  0  Am.  Deo.  81.  The  feet  that  aa 
alien  has  been  permitted  to  ait  on  the  jury  in  a  oriminal  caae  is  no  gzoondfor 
a  new  trial,  where  no  objection  was  made  by  challenge!  Staie  v.  Quarrtl^  1 
Id.  637. 
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Stow  v.  Stevens. 

[7  TKBKoar,  37.] 

Aft  AoKKKMBnTTo  GiYB  A  QooD  AND  Valid  Deed  obUb  for  a  deed  that  Tril) 
eonvey  the  title  to  the  land. 

Wmu  A  VsNDOB  WHO  A0BEE8  TO  CoNVXT,  npon  the  payment  of  money  and 
the  execution  of  notes,  at  a  certain  time,  before  that  time  conveyB  to  an- 
other, the  vendee  in  an  action  for  the  breach  must  aver  readiness  to  per- 
form, although  a  tender  of  performance  is  not  necessary. 

Iv  MUCB  A  Gabb,  if  Pabt  OF  THB  MoNXT  HA8  BEEN  Paid,  the  vendee  may  re- 
gard the  contract  as  rescinded,  and  sae  in  assumpsit  for  the  sam  ad- 
vanced. 

Debt  on  a  bond  under  seal.  The  declaration  included  the 
oommon  count  for  money  had  and  receiyed.  The  case  appears 
faom  the  opinion. 

O.  Adams,  for  the  defendant. 

Hyde  and  Peck,  contra. 

By  Court,  IfATTOosSy  J.  This  was  an  action  of  debt,  demand- 
iDg  one  thousand  two  hundred  dollars  in  seyeral  counts, 
declaring  on  a  penal  bond,  dated  August  11,  1822,  for  two 
hundred  dollars;  also  in  general  counts  in  debt,  for  money 
lent  and  goods  sold  and  delivered.  To  these  latter  counts 
defendant  pleaded  nil  debei,  and  the  plaintiff  joined.  To  the 
former  the  defendant  prayed  oyer  of  the  condition  of  the  bond, 
which  was,  *'  that  on  the  payment  of  the  sum  of  one  hundred  dol- 
lars, in  current  money,  by  the  said  Loren  to  the  said  Stevens, 
and  also  on  the  execution  of  two  promissory  notes,  by  the  said 
Loren  to  the  said  Stevens,  for  one  hundred  and  five  dollars 
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each,  one  payable  in  one  year  and  tbe  other  in  two  years  from 
the  date,  with  interest,  on  the  first  day  of  April  next  (1833),  if 
tbe  said  Stevens  shall  execute  and  deliver  to  the  said  Loren,  on 
the  said  first  day  of  April  next,  after  tbe  payment  of  said  sum  of 
one  hundred  dollars,  and  the  execution  and  delivery  of  said 
promissory  notes  by  the  said  Loren  to  the  said  Stevens,  a  good 
and  valid  deed,  with  the  usual  covenants  of  seisin  and  warranty," 
of  certain  lands,  then  the  bond  to  be  void,  otherwise  in  force. 
The  defendant  then  pleaded  in  bar,  that  the  plaintiff  did  not, 
on  tbe  first  day  of  April,  1833,  pay  said  one  hundred  dollars, 
nor  execute  said  two  promissory  notes  of  one  hundred  and  five 
dollars  each,  although  thereto  requested  by  defendant;  and  that 
he  the  defendant  was  ready  and  willing  to  have  executed  a  deed 
according  to  the  condition  of  the  bond,  if  the  plaintiff  had  per- 
formed on  his  part.  To  which  plea  the  plaintiff  replied,  pro- 
testing that  the  defendant  did  not  request  the  plaintiff  to  pay 
the  money  and  execute  the  notes,  and  that  the  defendant  was 
not  ready  to  execute  and  deliver  a  good  and  valid  deed;  that  at 
the  time  of  executing  the  bond  declared  upon,  the  defendant 
was  well  seised  of  the  lands  in  question,  and  had  lawful  author- 
ity to  sell  and  convey  the  same;  yet  afterwards,  and  before  the 
first  of  April,  1833,  to  wit,  on  the  thirty-first  of  January,  1833, 
the  defendant  sold  and  conveyed  the  same  lands  to  one  Alfred 
Hawkins;  and  the  defendant  has  never  since  had  any  right  or 
title  to  said  land,  and  whereby  he  had  disabled  himself  from 
performing  the  condition  of  said  bond;  '*  for  which  reason  the 
said  Stow  did  not,  on  the  said  first  day  of  April,  1833,  pay  to 
tbe  said  Stevens  the  sum  of  one  hundred  dollars,  and  execute 
and  deliver  to  the  said  Stevens  the  said  two  promissory  notes, 
but  neglected  so  to  do,  as  he  lawfully  might,  for  the  cause 
aforesaid;"  and  averring,  that  the  defendant  has  never  executed 
to  tbe  plaintiff  any  deed  of  said  lands,  and  so  has  broken  his 
covenant.  To  which  replication  the  defendant  demurred,  and 
tbe  county  court  adjudged  that  the  replication  was  insufficient. 
On  the  trial  of  tbe  issue  in  fact,  under  the  plea  of  nil  debet ^  the 
plaintiff  offered  to  show  in  evidence,  that  at  the  time  the  bond 
in  the  declaration  mentioned  was  executed,  the  plaintiff  paid  to 
the  defendant,  in  personal  property  and  money,  about  one  hun- 
dred and  twenty-five  dollars,  as  a  part  of  the  price  of  the  lands; 
and  that  the  remainder  of  the  purchase  money  was  to  be  paid 
at  the  time  and  in  the  manner  mentioned  in  the  oondition  of 
said  bond.  Tbe  plaintiff  offered  also  to  show  all  the  facts  set 
forth  in  his  replication;  and  this  evidence  being  objected  to  by 
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Ihe  defendant,  was  rejected  hj  the  court,  and  jad^^me^  passed 
for  the  defendant;  and  whether  these  decisions  were  correct, 
are  the  qaestions  sabmitted. 

As  to  the  Boffieiencj  of  the  replication,  the  condition  of  the 
bond  no  doobt  requires  the  money  to  be  paid  and  the  notes 
given  before  the  plaintiff  is  entitled  to  the  deed;  that  is,  the 
defendant  is  not  boond  to  part  with  his  land  antil  he  has  his 
money  and  his  security;  but  whether  the  plaintiff  was  bound 
aeioally  to  hand  over  without  a  deed  being  given  simnlta- 
neoosly,  is  not  now  in  question,  as  this  part  of  the  case  must 
be  decided  upon  the  validity  of  the  plaintiff's  excuse  for  not 
performing  on  his  part;  for  unless  this  is  valid,  there  is  evi- 
dently no  breach  of  the  condition  alleged.     The  defendant's 
eoansel  contends,  that  the  expression,  ''  a  good  and  valid  deed, 
with  the  usual  covenants,"  relates  only  to  the  form  of  the  deed 
and  the  manner  of  its  execution,  and  not  to  the  title  of  the  land; 
and  relies  on  1  Saund.  320,'  and  Aiken  v.  Sanford,  5  Mass.  494. 
There  is  nothing  in  Saunders,  nor  in  the  notes,  to  this  point. 
In  Aiken  v.  Sanford,  which  was  debt  on  a  penal  bond,  condi- 
tional to  sell  and  convey  to  plaintiff  certain  lands  in  a  reasona- 
ble time,  after  the  payment  of  a  certain  sum  of  money,  on  the 
defendant's  showing  that  he  had  tendered  a  deed,  it  was  ob- 
jected that  when  the  deed  was  offered  the  land  was  subject  to 
a  mortgage,  although  it  was  paid  off  before  action  was  brought; 
and  the  court  say,  "  that  the  validity  of  this  objection  depends 
upon  the  condition  which  required  a  conveyance  of  the  land  by 
a  good  and  sufficient  deed  of  warranty.    The  import  of  these 
words  is  confined  to  the  form  of  the  deed  and  its  execution,  and 
not  to  the  title.     If  the  deed  was  of  a  proper  form,  and  regu- 
larly executed,  and  the  grantor  was  seised,  so  that  the  land  was 
conveyed  by  it,  the  condition  in  this  case  was  performed." 
Bat  they  also  observed,  that  they  did  not  mean  to  determine, 
that  in  no  case  these  words  should  be  considered  as  applying  to 
the  title.     If  the  money  was  to  be  paid  on  receiving  the  deed, 
it  might  be  a  reasonable  construction,  that  a  good  and  sufficient 
title  should  be  conveyed;  otherwise,  the  purchaser  might  part 
with  his  money,  not  merely  for  the  land,  but  for  a  lawsuit  also. 
This  per  ciiriam  opinion  seems  upon  the  whole  to  make  for  the 
plaintiff;  for  here  the  plaintiff,  when  he  contracted  to  convey, 
was  seiaed;  bat  by  his  own  act  he  had  become  disseised  before 
the  day  of  performance,  and  his  deed  would  not  have  conveyed 
the  land;  and  the  deed,  besides,  was  to  have  been  given  the 
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same  day,  although  after  the  payment  of  the  money,  whioh  is 
not  giving  credit  or  time  for  the  deed  after  the  payment. 

Among  the  eases  cited  by  the  plaintiff's  counsel  is  T^eafs  cau^ 
in  Cro.  Eliz.  7.  It  consists  of  twelve  lines  of  black  letter,  and  is 
worth  transcribing,  not  only  because  it  is  pithy  and  h  propo8,  bat 
to  remind  the  profession  that  to  say  all  that  is  needful  in  few 
words  is  among  the  lost  arts:  ''Debt  upon  an  obligation:  the 
condition  of  the  obligation  was,  that  if  the  obligor  deliver  to 
the  plaintiff  an  obligation,  in  which  he  was  obliged  to  the  de- 
fendant before  such  a  day,  then,  etc.  The  defendant  sneth  the 
plaintiff  upon  that  obligation  and  recovereth,  and  afterward, 
and  before  the  day,  he  delivereth  the  obligation  to  him.  The 
question  was,*  if  this  were  a  performance  of  the  condition.  Wray 
and  the  other  justices  held  that  it  was  not.  Although  the 
words  were  performed,  yet  the  intent  was  not  performed;  for 
the  intent  was,  he  should  have  the  obligation  for  his  discharge, 
which  is  not  by  the  delivery  of  it  at  the  day,  for  it  is  transferred 
%n  rem  jiidicatum;  and  notwithstanding  the  delivexy  of  the 
bond,  yet  he  may  have  benefit  of  the  judgment.''  This  was  a 
point-blank  decision  before  circumlocution  became  professional, 
that  performance  to  the  letter  was  not  performance  to  the  sense. 
And  may  the  countermarch  of  mind  bring  posterity  back  to 
such  unsophisticated  decisions  and  to  such  clearness  in  report- 
ing; and  then  to  gain  a  cause,  it  will  not  be  necessary  to  "  cany 
three  camel  loads  of  books  before  the  prestor." 

Cluie  V.  Bobison,  2  Johns.  618,  and  Judson  v.  TTow,  11  Id. 
525  [6  Am.  Dec.  892 j,  show  that  a  deed  with  covenant  of  war- 
ranty means  a  deed  which  carries  the  title  with  it.  In  Porter 
V.  Nbyea,  2  Green,  22  [11  Am.  Dec.  80],  it  is  decided  that  a  con- 
tract to  make  a  warranty  deed,  free  and  clear  of  all  incum- 
brances, is  not  satisfied,  unless  the  grantor  had  the  absolute 
title.  In  Oastry  v.  Perrin,^  16  Johns.  267,  it  was  indeed  ruled, 
that  a  good  and  sufficient  deed  means  only  a  deed  to  convey 
what  title  the  grantor  had.  This  last  case  even  would  be  suffi- 
cient for  this  point  in  the  cause,  as  the  defendant  had  good 
title  before  he  conveyed  to  Hawkins.  Indeed  it  would  seem  to 
be  trifiing  with  the  good  sense  of  the  law  to  hold  that  a  war- 
ranty deed  means  a  deed  that  the  grantor  knows  conveys 
nothing;  and  it  would  be  giving  judicial  countenance  to  fraud, 
to  rule  that  a  man  may  discharge  a  legal  obligation  by  giving  a 
second  deed  of  land  that  has  already  passed  to  another  by  the 
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fint.    This  bond,  therefore,  required  a  deed  that  should  con- 
ray  the  land. 

But  it  is  further  objected,  that  the  replication  which  assigns 
the  breach  should  have  averred  a  readiness  in  the  plaintiff  to 
pay  the  money  and  execute  the  notes.  In  1  Chit.  PI.  317,  it 
is  said:  "  On  averring  an  excuse  of  performance  by  the  plaintiff, 
he  must  state  his  readiness  to  perform  the  act  and  the  partic- 
ular circumstances  that  constitute  such  excuse."  There  can  be 
no  doubt  that  the  giving  the  deed,  and  the  paying  the  money,  and 
executing  the  notes,  were  to  be  concurrent  acts,  since  the  ab- 
surdity of  some  old  decisions  on  this  subject  was  fully  exploded 
in  Ooodnow  y.  Nima,^  4  T.  B.  761,  and  that  a  party  could  not  be 
forced  to  part  with  his  money  without  at  the  same  time  having 
his  deed;  and  that,  therefore,  after  defendant  had  conveyed  the 
land  to  another,  the  plaintiff  was  not  bound  to  make  a  tender  of 
the  money  or  notes,  upon  the  same  principle  that  the  plaintiff,  in 
an  action  on  a  promise  to  marry  on  request,  when  the  contract  Las 
been  violated  by  the  defendant's  having  married  another,  is  not 
bound  to  aver  a  request  that  could  not  be  granted.  Yet  the  forms 
are,  that  the  plaintiff  "  hath  always  from  thence  continued  sole 
and  unmarried,  and  hath  been  for  and  during  all  the  time  afore- 
said, and  still  is,  ready  and  willing  to  marry  the  defendant." 

To  prevent  the  "  still  is"  from  being  a  wanton  surplusage,  it 
must  be  taken  with  the  qualification,  if  it  were  morally  possi- 
ble, and  thus  showing  a  continuance  of  the  original  desire, 
and  that  the  contract  was  not  rescinded  by  mutual  consent. 

So  in  the  case  at  bar,  the  aUegation  against  the  defendant  is, 
that  he  by  selling  the  land  deprived  himself  of  the  power  to 
perform,  which  is  equal  to  a  refusal;  and  if  the  plaintiff  was 
ready  and  willing  on  his  part,  the  bond  was  forfeit.  But  if  the 
plaintiff  was  neither  ready  nor  willing,  that  is,  was  not  able  and 
did  not  wish  to  pay  for  the  land,  then  it  would  have  been  no 
benefit  to  the  plaintiff  for  the  defendant  to  have  kept  it.  There 
vas  no  damage  to  him  by  the  sale.  It  is  true  that  in  Sir  An^ 
thony  Maynie's  case,  reported  in  Cro.  Eliz.  479,  and  in  Coke's 
Abridgment,  138,  it  was  resolved,  "  that  if  a  man  seised  of 
lands  in  fee  covenant  to  enfeoff  J.  S.  upon  request,  and  after, 
be  maketh  a  feoffment  of  the  same  to  a  stranger,  in  this  case 
J.  8.  may  have  an  action  of  covenant  without  request;"  and 
the  same  report  in  Coke  even  says,  ''that  when  the  enfeoffment 
was  to  be  on  a  particular  day,  and  he  that  was  to  enfeoff  passes 
the  land  to  another,  the  covenant  is  broken,  although  he  pur* 

1.  tfOOdCSlOA  T.  JVWMI. 


144  Stow  v.  STEVfa^s.  [Vermont^ 

ehase  the  land  again  before  the  daj;"  and  as  reported  by  Groka 
it  is  said,  that  the  plaintiff  was  to  make  a  surrender  of  bis  lease, 
and  the  defendant  to  make  him  a  new  lease,  bat  the  defendant 
had  leased  the  land  to  a  stranger.  *'  The  defendant  being  dis- 
abled to  make  a  lease,  the  plaintiff  needed  not  tender  the  sur- 
render unto  him."  Bat  the  general  principle  that  is  to  be 
gathered  from  the  Tarioas  authorities  seems  to  be,  that  where 
the  defendant  has  disabled  himself  from  performing,  the  plaint- 
iff, whether  the  condition  or  the  act  which  he  was  to  perform 
was  precedent  or  concurrent,  need  not  perform  it,  as  the  law 
requires  no  man  to  do  a  nugatory  act;  that  is,  he  need  not  tender 
a  performance,  for  that  is  properly  an  act,  and  to  do  it  would 
require  some  useless  trouble  or  expense;  but  to  dispense  with 
the  averment  of  being  ready  and  willing,  would,  we  think,  be 
a  departure  from  all  the  forms,  and  not  authorized  by  any  au- 
thority that  has  been  cited  or  recollected;  and  as  it  is  not  dis- 
creet to  lessen  any  more  than  to  enlarge  the  requirements  of 
good  pleading,  without  strong  reasons,  which  do  not  exist  in 
this  case,  as  the  merits  are  not  involved  in  this  point,  we  ad- 
judge the  replication  to  be  insufficient. 

Upon  the  common  counts,  the  plaintiff  claims  to  recover  the 
money  and  other  property  paid  in  advance  towards  the  land,  at 
the  time  the  bond  was  executed,  on  the  ground  that  the  act  of 
deeding  the  lands  to  a  stranger,  by  the  defendant,  was  at  the 
option  of  the  plaintiff  a  rescinding  of  the  contract.  This  is  ob- 
jected to  because  the  contract  was  under  seal,  and  therefore  this 
claim  is  merged.  But  for  this,  it  would  be  among  the  common 
cases  of  recovering  back  the  deposit,  where  the  vendor  was  un- 
able to  perfect  the  title.  No  authorities  have  been  shown  sup- 
porting such  a  distinction,  and  there  seems  to  be  no  good  reason 
why  the  form  of  the  original  contract  can  be  of  any  importance 
after  that  contract  has  been  rescinded  or  abrogated.     In  Dis- 

tra88  V. ,*  1  Dall.  428,  it  was  decided,  that  money  had  and 

received  would  lie  to  recover  back  the  consideration,  where 
there  was  no  such  land,  as  described  in  defendant's  deed. 
In  Weaver  v.  Benily,  1  Cai.  47,  which  was  an  action  of  assump- 
sit to  recover  back  the  consideration  paid  on  an  agreement  un- 
der  seal,  Judge  Kent  says:  *'  The  question  will  be,  whether  the 
defendant  having  failed  to  perform  on  his  part,  the  plaintiff 
may  disaffirm  the  contract  and  resort  to  his  assumpsit  to  recover 
back  what  he  had  paid.  We  are  of  opinion,  that  he  had  his 
election  either  to  proceed  on  the  covenant  and  recover  damages 
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for  the  bieaoh,  or  to  diBaffirm  the  contract  and  bring  aasnmpflH 
to  reoover  back  what  he  had  paid  on  a  consideration  which  had 
failed."  Whether  the  principle  should  be  extended  to  the  mere 
failare  of  performance,  may  admit  of  doubt;  but  in  this  case, 
where  the  defendant  has  done  an  onequiYocal  act  of  rescinding 
on  his  part,  and  the  plaintiff  is  content  so  to  regard  it,  and  go 
onlj  for  his  advances,  that  being  the  most  favorable  for  the  de- 
fendant, we  think  that  the  law  as  well  as  justice  will  permit  it. 

Judgment  of  county  court,  as  to  the  demurrer,  affirmed;  and 
■a  to  the  issue  in  fact,  reversed. 


OoBTBACT  TO  Qm  **  GooD  Dssn."— The  deoiBOM  on  this  mbjaci  in  this 
Mriet  are  collected  in  the  note  to  Tinney  v.  AMey^  26  Am.  Deo.  024,  And 
§0enom  v.  Kirtland^  71  Id.  91  and  note. 

AvnooDiT  ov  PiBioBMANCB  OB  Offsr  thuubof  by  plaintiff  when  n< 
tad  when  not:  See  the  note  to  Tmntg  v.  AMey^  ntpra. 


ViNOBNT  V.  SnNEHOXJB. 

[T  VtamoBT,  69.1 

WILL  VQV  Lis  where  the  injory  is  the  reeolt  of  an  invotnntuy  aol^ 
md  no  hlanw  attaches  to  the  defeodantk 
tarn  Cou&T  13  MOT  Obuoxd  to  Givs  as  OpimoN  upon  the  weight  of  tho 
testimony. 

Tbbbpass.  Plea,  not  gnilty.  The  plaintiff  gave  evidence  to 
prove  that  while  waUdng  on  the  pathway  beeide  the  road,  the 
dafeodant,  who  was  riding  in  a  sulky,  drove  on  to  the  pathway 
and  knocked  down  and  ran  over  the  plaintiff.  The  court  re- 
fosed  to  charge  the  jury  in  favor  of  the  plaintiff,  but  gave  the 
following  instruction:  ''  The  parties  were  legally  traveling  the 
load,  and  the  plaintiff  has  been  injured  by  the  defendant,  and 
the  plaintiff  iu  entitled  to  recover,  although  the  injury  was  not 
willful,  unless  the  jury  are  satisfied  it  was  the  result  of  accident 
unavoidable  by  the  defendant;  but  there  must  be  some  degree 
of  negligence  or  inattention  on  the  part  of  the  defendant  to 
charge  him.  Every  man  in  pursuing  his  lawful  business  must 
use  the  prudence  of  the  niost  prudent  kind  of  men,  and  if  there 
was  any  want  of  the  exercise  of  this  prudence  on  the  part  of  the 
defendant,  either  in  using  an  unsafe  horse,  or  in  the  manner  of 
driving  and  using  the  horse,  whereby  the  event  happened,  the 
defendant  must  be  answerable,  and  the  jury  would  assess  the 
damages;  but  if  the  jury  were  convinced  there  was  no  such 
neglect  or  want  of  prudence,  but  that  it  was  the  result  of  acci- 
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dent,  imaToidable  on  the  part  of  the  defendant,  ihej  would 
find  for  the  defendant/'  The  plaintiff  excepted  to  the  charge 
and  to  the  conrt's  refusal  to  charge  as  requested,  and  the  cause 
passed  to  this  court  for  revision. 

Judge  Ihimer,  for  the  plaintiff. 

Hunt  and  BeardsLey^  contra, 

3j  €k>urt,  Williams,  O.  J.  In  this  case  the  jury  must  haye 
found,  that  the  injury  suffered  by  the  plaintiff  was  the  result  of 
unavoidable  accident,  and  that  there  was  no  want  of  prudence 
or  care  on  the  part  of  the  defendant.  They  were  instructed  by 
the  court,  that  if  they  found  these  to  be  the  facts,  their  verdiot 
must  be  for  the  defendant. 

The  plaintiff  contends  in  this  case,  that  the  injury  arose  from 
the  unlawful  act  of  the  defendant.  This,  however,  is  taking  for 
granted  the  very  point  in  dispute.  If  the  act  which  occasioned 
the  injury  to  the  plaintiff  was  wholly  unavoidable,  and  no  degree 
of  blame  can  be  imputed  to  the  defendant,  the  conduct  of  the  de- 
fendant was  not  unlawful.  From  an  examination  of  the  case, 
we  find  the  charge  of  the  court  was  conformable  to  the  law, 
and  is  wholly  unexceptionable.  The  principle  of  law,  which  ia 
laid  down  by  all  the  writers  upon  this  subject,  and  which  ia 
gathered  from  and  confirmed  by  the  whole  series  of  reported 
cases,  is,  that  no  one  can  be  made  responsible,  in  an  action  of 
trespass,  for  consequences,  where  he  could  not  have  prevented 
those  consequences  by  prudence  and  care.  Thus  it  has  been 
laid  down,  that  if  a  horse,  upon  a  sudden  surprise,  run  away 
with  his  rider,  and  runs  against  a  man  and  hurts  him,  this  is 
no  battery.  Where  a  person,  in  doing  an  act  which  it  is  his 
duty  to  perform,  hurts  another,  he  is  not  guilty  of  battery.  A 
man  falling  out  of  a  window,  without  any  imprudence,  injures 
another — ^there  is  no  trespass.  A  soldier,  in  exercise,  hurts  hie 
companion — ^no  recovery  can  be  had  against  him.  In  the  case 
of  Gibbons  v.  Pepper^  4  Mod.  405,  it  was  distinctly  decided,  that 
if  a  horse  runs  away  with  his  rider,  against  his  will,  and  he 
could  not  have  avoided  it,  and  runs  against  another,  it  is  no 
battery  in  the  rider,  and  he  can  defend  under  the  general  issue. 
In  the  case  of  Waheman  v.  Bobinson^  2  Bing.  213,'  in  trespass 
for  driving  against  plaintiff's  horse,  and  injuring  him  with 
shafts  of  a  gig,  it  was  considered  a  good  defense,  that  the  horse 
was  frightened  by  the  noisy  and  rapid  approach  of  a  butcher's 
cart,  and  became  ungovernable,  so  that  the  injury  was  occa- 
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noned  by  anayoidable  aooident.  In  the  case  of  Ooodman  v. 
Jltylar^  6  Oar.  and  P.  410,  which  was  an  aotion  of  trespass  for 
an  injury  done  io  a  horse  by  a  pony  and  chaise  mnning  against 
it,  evidence  was  given  on  the  part  of  the  defendant,  that  his 
wife  was  holding  the  pony  by  the  bridle,  when  a  Punch  and 
Judy  show  came  by  and  frightened  ^e  pony,  which  ran  off 
with  the  chaise.  It  was  held,  that  if  true,  this  was  a  good  de- 
fense on  a  plea  of  not  guilty. 

It  has  also  been  considered,  that  if  a  man  is  entirely  de- 
prived of  the  command  of  his  will  and  actions,  and  occasions 
an  injury,  he  is  not  accountable  for  the  injury  which  he  in- 
voluntarily occasions;  as  if,  from  motives  of  self-preservation, 
be  should  jump  out  of  the  window  of  a  house  on  fire,  and  fall 
against  another;  or  in  endeavoring  to  save  another  from  inev- 
itable destruction,  he  should  run  against  some  one;  or  if  he  is 
deprived  of  all  control  over  his  will  by  idiocy,  or  permanent 
madness,  and  should  injure  another,  it  is  considered  as  an  in- 
voluntary trespass,  for  which  no  recovery  can  be  had.    In  the 
ease  of  lunacy,  it  has  been  held,  that  a  man  is  answerable  in 
trespass  for  an  injury  which  he  occasions  to  another.    This, 
however,  is  on  the  strength  of  authority  alone.    To  prevent 
any  abuse  of  this  protection,  a  person  is  accounted  negligent 
or  careless,  and  blame  is  imputed  to  him,  if  he  does  not  use  an 
extraordinary  degree  of  circumspection  and  prudence,  greater 
than  is  commonly  practiced,  and  if  he  might  have  prevented  the 
aocident.    Therefore,  where  a  person  is  doing  a  voluntary  act, 
which  he  is  under  no  obligation  to  do,  he  is  held  answerable  for 
any  injury  which  may  happen  to  another,  either  by  carelessness 
or  aofddent.     On  this  principle,   the  case  of   Underwood  v. 
Beujson,  1  Str.  696,  was  decided.    The  act  of  uncocking  the 
gun    was    voluntary,   not  unavoidable;  a  greater    degree  of 
prudence  was  therefore  required.     The  case  of  a  man  turning 
round,  and  knocking  down  another,  whom  he  did  not  see — the 
shooting  an  arrow  at  a  mark,  which  glanced — were  of  this  class. 
The  act  was  purely  voluntary,  not  one  which  the  person  was 
required  to  do.     In  the  case  of  Leane  v.  Bray,  3  East,  693,  it 
was  decided  only  that  trespass  was  the  proper  remedy,  where 
the  injury  was  immediate;  that  ik  was  not  necessary  that  the 
act  shduld  be  willful;  that  although  the  injury  happened  ac- 
cidentally by  misfortune,  yet  the  defendant  was  responsible, 
where  it  was  occasioned  immediately  by  his  act,  when  he  was 
driving  the  wrong  side  of  the  road.    In  that  case  it  is  to  be 
noticed  that  blame  was  imputaUe  to  the  defendant. 
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We  have  eTmtmmA  this  case  moie  partieularly,  as  the 
respectable  and  learned  counsel  for  the  plaintiff,  for  whose 
opinion  we  eoterftain  a  great  respect,  has  nrged  so  stremiooslj 
that  a  party  most  in  all  oases  be  answerable  for  an  injury  oc- 
casioned by  a  horse  which  he  is  riding,  and  that  the  doctrines 
to  the  contxaiy,  fonnd  in  the  elementary  writers^  are  only  the 
opinions  of  the  writers,  and  not  founded  on  adjudged  or  re- 
ported cases.  The  result  of  our  examination  is,  that  we  think 
there  most  be  some  blame,  or  want  of  care  and  prudence,  to 
make  a  man  answerable  in  trespass;  and  that  where  a  horse 
takes  a  sudden  fright,  and  there  is  no  imprudence  in  the  rider, 
either  in  managing  the  horse  or  in  driving  an  unsafe  horse,  and 
fhe  horse  runs  against  another,  and  injures  him,  the  trespass  ia 
wholly  inrolontaiy  and  unavoidable,  forwhieh  no  action  can  be 
maintained.  .  And  although  a  man  is  held  responsible  for  in- 
juries occasioned  by  his  cattle,  as  was  urged  in  the  argument, 
it  is  on  the  ground  that  blame  is  attached  to  him  in  not  restrain- 
ing them,  that  it  is  his  duty  to  keep  them  from  mischief,  and 
make  use  of  care  and  prudence  proportioned  to  the  necessity  of 
the  case.  It  is  on  the  ground  that  no  blame  is  attached  to  him, 
that  he  is  not  responsible  for  damages  arising  from  the  Ticioua 
propensity  of  domestic  animals,  unless  he  knew  of  such  pro- 
pensity, and  neglects  to  take  the  proper  precaution  to  prevent 
their  injuring  others. 

Another  question  has  been  made  in  this  case— whether  the 
judge  should  have  charged  the  jury,  that  from  the  evidence 
contained  in  the  deposition  of  Bascomb,  the  plaintiff  was  en- 
titled to  recover.  Upon  this  subject  it  is  only  necessary  to 
remark,  that  the  deposition  tended  to  prove  the  facts  contended 
for  by  the  defendant.  It  does  not  appear  that  it  was  the  only 
evidence  in  the  case.  The  jary  were  to  determine  the  facts, 
and  it  ia  clear  that  the  court  would  not  have  bfsen  justified  ia 
saying  to  the  jury,  upon  this  evidence,  the  plaintiff  was  entitled 
to  a  verdict.  The  jury,  as  they  believed  or  disbelieved  the 
testimony  of  Bascomb,  or  taking  it  in  connection  with  the  other 
testimony,  not  detailed  in  the  exceptions,  might  have  come  to 
the  conclusion,  that  the  injury  to  the  plaintiff  was  the  result  of 
unavoidable  accident,  or  that  it  arose  from  want  of  prudence, 
and  returned  their  verdict  accordingly.  The  court  were  not 
requested  to  express  any  opinion  upon  this  deposition.  It  was 
wholly  optional  with  them,  whether  to  give  an  opinion  upon 
the  weight  of  the  testimony,  or  as  to  what  facts  were  proved. 
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Their  neglect  to  give  this  opinion  can  never  be  urged  as  a 
reason  for  reversing  a  judgment. 
The  judgment  must  therefore  be  affirmed. 


iNJUi&BS  OocASioirED  BT  AcdDSNT.— That  a  man  should  not  be  madt 
mpoostble  for  injuries  wliich  he  oonld  not  avoid,  happening  while  he  waa 
engaged  in  the  performanoe  of  a  lawful  act,  seems  to  be  a  reasonable  prin- 
ciple following  from  the  rights  of  man  as  a  member  of  society.  In  the 
absence  of  carelessness  and  of  intent  to  harm,  mishaps,  springing  from  the 
performanoe  of  one's  duties  or  from  the  pursuit  of  one's  rights,  are  to  be 
rega-tled  as  misfortunes  to  be  borne  by  him  on  whom  they  falL  It  is  con- 
ceivable that  the  rule  may  work  hardship,  that  the  entirely  innocent  and 
passive  may  be  injured  by  the  active  but  no  less  innocent.  But  the  rule  is 
founded  on  reason,  and  is  sustained  by  that  public  policy  which  prefers  to 
encourage  men  in  activity  rather  than  deter  them  from  following  their  voca- 
tion throuj^  the  fear  of  unforsseen  consequences.  In  a  very  thoughtful 
article  in  the  American  Law  Review,  vol.  14,  p.  1,  O.  W.  Holmes,  jun.,  ex- 
amines the  principles  on  which  the  doctrine  of  the  above  case  and  others 
fike  it  are  based,  and  criticises  what  he  calls  the  strict-responsibility  theory — 
the  theory  that  men  act  at  their  periL  This  theory  finds  support  in  some  of 
the  earlier  English  decisions,  and  in  the  more  recent  adjudication  in  that 
country  of  Fletcher  v.  JSykauU,  L.  R.,  3  H.  L.  330;  but  is  not  adopted  in 
this  country.  With  us,  the  doctrine  of  the  principal  case  prevails,  and  has 
illustration  in  many  dedsions.  The  difficulty  arises  in  stating  this  doctrine 
in  such  a  comprehensive  manner  as  will  embrace  all  the  facts  to  which  it  has 
been  extended  at  different  times.  In  the  principal  case  a  man  was  driving 
hi  a  sulky  along  the  highway,  the  horse  became  frightened,  dashed  on  to  the 
path  near  the  street^  and  injured  the  plaintiff,  who  was  walking  there.  There 
being  no  want  of  prudence  or  care  on  the  part  of  the  driver,  he  was  held  not 
responsible.  So  in  Brown  v.  ColUnst  63  N.  H.  442;  the  defendant's  horses 
were  frightened  by  a  locomotive,  ran  upon  the  plaintiff's  land,  and  knocked 
down  a  poet.  In  this  case  also  the  defendant  was  exempted  from  liability. 
But  where  one  catches  a  boy  by  the  arm,  swings  him  around,  then  suddenly 
lets  him  go  and  causes  him  to  fall  against  another,  who  pushes  him  off  on  to 
a  hook,  the  first  is  made  liable  for  the  damage  thus  occasioned:  Bicker  v. 
Frteman,  60  N.  H.  420;  S.  C,  0  Am.  Rep.  267.  So  one  who,  shooting  at  a 
mark,  injures  another,  will  be  liable:  Welch  v.  Durand,  36  Conn.  182;  S.  0.» 
4  Am.  Rep.  66;  or  one  who  shoots  at  a  fox  and  kills  a  hound:  Wright  v. 
Clark,  60  Vt.  130. 

But  if  one  in  shooting  at  an  assailant  in  self-defense,  wounds  a  bystander, 
be  will  not  be  responsible:  Morria  v.  Platte  32  Conn.  76.  The  reasons  urged 
for  theae  various  decisions  suggest  the  general  principle  upon  which  they  all 
torn.  In  the  periormance  of  a  lawful  act  a  man  is  not  liable  for  injuries  to  an- 
other which  could  not  have  been  prevented  by  foresight  and  care.  Riding 
or  driving  a  horse  is  certainly  lawful,  and  if,  notwitiistanding  the  rider's  or 
driver's  care,  the  animal  becomes  unmanageable  and  injures  a  man  on  foot,  it 
Is  the  latter's  misfortune.  The  shooting  cases  above  cited  and  others  found 
m  the  books  <see  Holmes*  article),  are  based  on  the  danger,  not  on  the  unlaw- 
fnlneas  of  the  use  of  firearms,  and  of  the  consequent  greater  care  which  their 
use  demands.  There  is  a  manifest  difference  between  shooting  at  a  mark  or 
shooting  for  pleasure  and  shooting  at  an  assailant  in  self-defensa  The  ears 
and  precaution  requisito  in  the  former  cases  are  not  and  can  not  be  expected 


y' 
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in  the  latter.  The  very  ezigen<7  whioh  provokee  the  ftriag  renders  oomider- 
ation  for  the  welfare  of  others  almost  absolutely  impoeuble.  Chief  Jostioe 
Shaw,  in  Brtjwa  ▼.  KendaU,  6  Onsh.  292,  quotes  2  Greenl.  Er.  85,  saying  that 
"if  the  injury  was  nnavoidable,  and  the  conduct  of  the  defendant  was  free 
from  blame,  he  will  not  be  liable,'*  and  decides  that  one  who,  while  separat- 
ing his  dog  and  another  dog  engaged  in  fighting,  accidentally  hits  a  bystondar 
in  the  eye,  is  not  liable  for  the  injury.  This  language  brings  us  to  the  neoe^ 
sity  of  defining  what  is  meant  by  '*  unavoidable  "  and  by  "  conduct  free  from 
blame;**  in  other  words,  to  the  definition  of  "  inevitable  accident,"  the  exprss- 
sion  met  with  in  many  books  in  this  connection.  Happily,  Judge  Shaw,  in  a 
subsequent  portion  of  his  opinion  in  the  above  decision,  explains  that  to  make 
an  accident  or  casualty  "  inevitable,**  "  it  must  be  such  an  accident  as  the  de- 
fendant could  not  have  avoided  by  the  use  of  the  kind  and  degree  of  care 
necessary  to  the  exigency  and  in  tiie  circumstances  in  which  he  was  placed.** 
Here  we  have  the  same  criterion  as  was  above  deduced  from  other  adjudica- 
tions. In  the  absence  of  design  or  of  such  care  as  the  circumstanoea  demand, 
a  man  is  not  liable  for  the  unforeseen  injuries  occasioned  by  his  lawful  aot. 
He  is  without  blame,  or  without  fault,  as  said  in  flarvey  v.  Dunlop,  LaloTy 
193,  and  such  injuries  are  "unavoidable  accidents,**  which,  as  Judge  Field 
says  in  the  nitro-glycerine  case,  ParroU  v.  Wella^  15  Wall.  524,  must  be 
borne  by  the  sufferer  as  his  misfortune.  This  understanding  of  unavoidable 
accident  renders  unimportant  the  elaborate  attempts  at  definition  made  in 
Morris  v.  PlaU,  32  Conn.  75,  and  in  Schneider  v.  Provident  L,  Ins.  Co,,  24 
Wis.  28. 

A  more  lengthy,  but  not  more  comprehensive  statement  of  the  same  prin- 
oiple,  is  made  in  BimeU  v.  Booker,  16  Ark.  308,  326,  where  all  the  anthoritieB 
are  carefuUy  reviewed.  It  is  there  stated  as  a  general  rule,  that  "  where  one 
is  doing  a  lawful  act,  or  an  act  not  mischievous,  rash,  reckless,  or  foolish, 
and  naturally  liable  to  result  in  injury  to  others,  he  is  not  responsible  for 
damages  resulting  therefrom  by  accident  or  casualty,  while  he  is  in  the  exer- 
oise  of  such  care  and  caution  as  a  prudent  man  would  observe,  under  the  cir- 
cumstances surrounding  him,  to  avoid  injury  to  others,  but  that  he  is  answer* 
able  for  damages  resulting  from  negligence,  or  a  want  of  such  care  and  can* 
tion  on  his  part.**  The  facts  of  the  case  in  which  this  language  was  used 
demonstrate  the  extent  to  which  the  principle  under  discussion  ia  applicable. 
The  action  was  brought  against  a  number  of  campers,  who  were  alleged  to 
have  carelessly  left  their  fire  burning,  thereby  causing  the  woods  to  take  fire 
and  destroying  the  plaintiffs  shed  and  cotton.  The  defendants  had  a  Tezdioii 
but  a  new  trial  was  ordered  on  the  ground  of  a  misdirection  to  the  jury.  In 
support  of  the  views  herein  expressed,  2  Thomp.  on  Neg.  1284^  may  be 
refemd  ta 


Clark  v.  Waterman. 

[7  YSBMOST,  76.] 

(hra  Who  Oalui  xv  a  Phdugzan  to  attend  a  female  who  was  brau^t  np  is 
his  bouse,  but  whose  time  was  her  own  on  airiving  at  age^  is  originaDj 
liable  to  pay  for  the  attendance,  especially  where  other  oireumttaiioes 
oombine  to  show  that  the  defendant  expected  to  pay, 

AcnoK  to  recover  for  senrices  rendered  in  a  medical  capacitj 
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to  Caioline  Habbard  while  liYing  with  the  defendant.    The 
opinion  states  the  oaae. 

Sawyer  and  Weeks^  for  the  defendant. 

Beed,  contra. 

By  Ck>iirt,  Mattocks,  J.    The  question  is,  whether  the  facts 
fonnd  bj  the  auditors  will  in  law  justify  the  conclusion  they 
eame  to,  that  the  defendant  was  liable  to  the  plaintiffs  for  their 
ierrices  as  physicians,  in  attending  upon  Caroline  Hubbard, 
then  resident  at  defendant's  house.     If  it  was  the  intention  of 
both  parties  that  the  defendant  should  pay  the  bill,  then  it 
would  be  a  contract  to  that  effect.     The  employment  or  request 
to  attend  upon  the  patient  was  made  and  often  repeated  by  the 
defendant,  in  person.    Complaints  of  the  inefficient  practice  of 
one  of  ihe  plaintiffs,  and  an  exchange  for  the  other,  like  a  man 
aeting  in  his  own  business,  and  at  last  a  virtual  admission  that 
it  was  his  expectation  to  pay,  by  calling  for  the  bill  to  lay  be- 
fore the  town,  "  to  see  if  they  would  not  assist  him;"  this  ap- 
pears like  an  original  employment  by  the  defendant,  and  the 
plaintiffs'  making  the  charges  directly  against  hiiu  is  evidence 
that  they  so  understood  it.    If  these  facts  were  such  as  it  would 
have  been  proper,  in  action  of  assumpsit,  to  have  left  to  the 
juiy,  then  they  were  sufficient  for  the  auditors  to  act  upon. 
The  other  cireumstances  in  the  case,  that  the  patient  had  been 
brought  up  by  the  defendant,  and  although  she  had  been  three 
years  oat  of  her  time,  yet  continued  most  of  the  time  in  his 
family,  and  "in  his  employ,  vdthout  contract  or  accounting," 
renders  it  not  improbable  that  he  was  willing  to  render  her  all 
needful  aid  in  time  of  sickness,  and  that  his  intention  was  really 
such  as  his  conduct  naturally  indicated.     It  is  true,  as  con- 
tended by  defendant's  counsel,  and  as  stated  by  Starkie,  ''  that 
a  master  is  not   liable  on  an  implied  assumpsit  to  pay  for 
medical  attendance  on  his  servant."    Although  Lord  Kenyon,  in 
Learman  ▼.  CaaUU^  1  Esp.  270,  ruled  he  was,  yet  it  had  before, 
in  Newby  v.  WiUMre^  reported  in  2  Esp.  739,  in  king's  bench, 
been  decided  otherwise;  and  in  Wennall  v.  Adney^  8  Bos.  &  Pul. 
247,  it  was  fully  so  settled;  but  never,  it  is  believed,  has  it  been 
so  decided,  if  the  attendance  was  at  the  request  of  the  master. 
But  however  that  may  be,  we  do  not  put  the  case  upon  the 
ground  of  master  and  servant;  but  there  being  a  request  by 
the  defendant,  in  his  own  name,  upon  the  credit  of  which  the 
services  were  rendered,  it  is  very  much  as  if  the  defendant  had 


1.  Searman  t.  CtuUXL 
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directed  a  shopkeeper  to  deliver  her  goods;  and  if  he  had  not 
added,  "  Oharge  them  to  me/'  or  *'  I  will  pay  for  them/'  yet 
he  would  be  chargeable  with  what  was  delivered  in  conse- 
quence; certainly,  if  by  any  subsequent  act  it  should  appear 
that  he  expected  to  pay  for  them.  There  seems  to  have  been 
benevolence  and  kind  intentions  in  the  defendant  towards  the 
suffering  female  to  whom  he  had  formerly  been  in  the  place  of 
a  parent,  and  who  was  still  an  inmate  of  his  family;  and  he 
should  now  meet  the  expenses  those  good  feelings  have  occa- 
sioned to  the  plaintiffs;  for  although  their  practice  was  not 
successful,  yet  the  result  was  quite  professional.  We  do  not 
mean  by  this  determination  to  intimate,  that  a  man  who,  l^ 
himself  or  another,  happens  to  go  for  a  doctor  to  attend  a  hired 
man,  or  maid,  or  sister,  or  friend  in  his  house,  is  of  course 
liable  to  pay  the  bill.  In  many,  and  perhaps  most  of  these 
cases,  the  person  going  or  sending  might  be  regarded  as  a  mere 
medium  of  intelligence  that  a  physician  was  wanted;  but 
where  the  proof  in  the  case  is  sufficient,  as  we  think  it  was  in 
this  case,  to  authorize  the  triers  to  find  that  the  defendant 
intended,  and  gave  the  plaintiffs  so  to  understand,  that  he  was 
himself  the  employer,  then  the  original  credit  was  given  to 
him;  then  he  is  liable  upon  general  principles,  and  it  not  being 
the  debt  of  another,  is  not  affected  by  the  stainte  of  frauds. 
Judgment  of  county  court  affirmed. 


Ftley  V.  Smith. 

Tbm  Bjemoval,  mr  thi  Kbepeb,  or  Attaohbd  PaoraBTr  oot  of  the  itstc^ 
does  not  dimdve  the  attaohment 

Tbbspass  for  taking  certain  articles  of  personalty.  The  arti- 
cles had  been  attached  at  the  suit  of  the  plaintiff  in  New  York 
state  and  delivered  to  him  for  safe  keeping  by  the  sheriff.  The 
plaintiff  having  taken  the  property  into  the  adjoining  town  of 
Pawlet,  in  Vermont,  it  was  there  attached  by  the  defendant  as 
the  property  of  the  original  owner.  The  court  directed  in  favov 
of  the  defendant,  on  the  ground  that  the  removal  of  the  prop- 
erty to  this  state  had  dissolved  the  attachment. 

(?.  W.  Barmon^  for  the  plaintifll 

Ormtbee^  wnira. 
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By  Court,  Collameb,  J.  This  property  was  legally  attacht^d 
in  New  York,  and  a  qualified  property  thereby  created  in  tbe 
officer  to  the  property,  for  which  he  was  liable  to  the  plaintiff 
to  aaswer  the  debt,  or  to  Hartwell  if  the  attachment  was  other> 
wise  discharged.  It  is  obvious,  this  liability  of  the  officer 
would  continue  both  to  tbe  plaintiff  and  Hartwell,  though  the 
officer  or  his  agent  should  conyey  the  property  into  another 
state,  and  if  his  liability  would  continue,  it  is  difficuU  to  see  why 
his  qualified  property,  thus  legally  created,  should  not  also 
continue  and  be  recognized  iu  a  sister  state.  Tbe  legal  posses- 
sion being  in  the  officer,  he  may  deliver  jt  to  another  for  safe 
keeping,  who  thereby  has  the  legal  possession,  the  invasion  of 
which  is  a  trespass.  The  condition  in  the  plaintiff's  receipt, 
that  he  would  return  the  property  to  the  officer  on  demand, 
and  that  the  officer  should  not  be  liable  to  the  plaintiff  in  the 
case  the  property  should  not  be  returned,  does  not  alter  the 
ease,  as  such  would  have  been  the  effect  had  the  receipt  been 
silent  on  the  subject. 

The  remaining  question  is,  inasmuch  as  the  property  was 
delivered  to  the  attaching  creditor  and  was  taken  by  the  cred- 
itors of  the  owner,  is  not  the  officer  discharged  from  both,  and 
■0  his  qualified  property  ended,  on  the  ground  that  the  creditor 
•an  never  claim  of  him,  as  he  took  the  property  and  never 
returned  it,  and  the  debtor  can  have  no  claim,  as  his  creditors 
took  and  legally  held  it?  This  question  may  first  be  con- 
sidered as  unconnected  with  any  change  of  the  property  from 
QD0  to  another  jurisdiction.  It  has  ever  been  the  practice  in 
this  state,  that  the  officer  makes  the  attaching  creditor  keeper 
ol  the  property  if  he  is  a  responsible  man  and  willing  to  under- 
take the  trust.  If  the  above  doctrine  be  true,  the  debtor  might 
in  such  case  take  the  property  from  the  creditor  with  entire 
impunity.    This  proves  too  much  and  is  inconsistent. 

In  the  second  plane,  this  attaching  officer's  liabilities  were 
not  ended.  If,  after  settling  the  plaintiff's  debt,  Hartwell 
should  call  for  his  property,  it  would  not  be  a  defense  for  the 
officer  or  the  plaintiff  to  say  they  had  removed  the  property  to 
another  state,  where  it  wiis  subject  to  different  process  and 
e^oeed  in  a  different  market,  and  there  .it  was  taken  by  other 
cieditoTS.  The  responsibility  and  qualified  property  in  the  offi* 
did  continue,  and  therefore  this  action  may  be  sustained. 
Judgment  reversed. 
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BuBB  V.  Smith. 

[TYxBifoaT.Ml.] 
VmUfOORPGBATED  SodXTOS  COULD  ReCBIVX  BxQUVTS  TO  CSAXITABLB  UBMB 

prior  to  the  statnte  23  Henry  YHL,  c.  10. 
YoLUHTABT  Uninoobporatbd  SooimES  in  Vermont,  created  for  reUguyos 

porposea,  may  still  receive  beqaests  to  charitable  nBea. 
A  Gar  ok  GiiAin?  to  an  Aoobeoatx  Gorposatiok,  without  any  tenns  d 

inheritance,  passes  the  whole  property  in  the  thing  granted. 
The  Law  in  Relation  to  Charitablb  Uses  is  not  founded  on  43  Eliabetli 

nor  on  any  statate,  but  existed  at  the  conmion  law,  and  derived  its  «!•• 

ments  from  the  civil  law. 
JuBiBDionojr  ovxB  Bequests  to  Ghabitablb  Uses  resides  in  courts  of  chaa- 

oeiy,  and  is  derived  not  from  43  Elizabeth,  but  belongs  to  the  ordinary 

judicial  equity  jurisdiction  of  that  court. 
JUBZSDicnoK  ExBBOiSED  IN  SUCH  Gases  is  different  from  the  specially  dele- 
gated jurisdiction  which  the  chancellor  exercises  over  idiots  and  lunatics, 

and  over  general  charities  and  the  visitorial  power  over  eleemosynaij 

corporations,  exercised  on  petition. 
All  the  Powebs  Incidbnt  to  a  Goubt  of  Ghanobbt  in  Great  Britain  rs> 

side  in  the  courts  of  Vermont. 
Ghabitablb  Bequests  abs  to  be  Libeballt  Oombtbubd  to  cany  into  ef* 

feet  the  intention  of  the  testator;  and  where  the  intent  can  be  discovered, 

chancery  will  carry  it  into  execution. 
Qhavcbbt  will  not  8unvB  an  Bquitable  Intbber  to  fail  for  waat  of  a 

trustee  to  support  it. 
riEAT  A  Ghabitablb  Use  is  Genebal,  and  in  soxb  Mbasubb  Indeke- 

NITE,  is  no  objection,  unless  there  is  an  uncertainty  as  to  the  amount,  or 

the  general  purpose  is  so  uncertain  and  indefinite  thst  it  can  not  be  exe* 

onted.    A  bequest  to  the  respeotive  treasurers,  "for  the  time  beings"  of 

the  Americsa  bible  society,  and  of  other  unincorporated  soeieties^  wm 

sustained. 

Bill  in  equity,  filed  by  the  exeontora  of  Joseph  Bnxr^  de- 
ceased, setting  forth  the  will  of  the  deceased,  and  that  the  same 
had  been  admitted  to  probate;  that  beqaests  were  therein  made 
to  the  treasurers,  for  the  time  being,  of  several  charitable  asso- 
ciations, to  wit,  the  American  bible  society,  the  American  col- 
onization society,  the  American  tract  sodetj,  the  American 
home  missionary  society,  and  the  Vermont  domestic  missionaiy 
society;  that  the  respective  sums  bequeathed  to  these  societies 
were  directed  to  be  paid  by  the  executors  '*  to  the  treasurer  of 
said  society,  in  five  annual  installments  next  after  my  decease, 
taking  receipts  for  the  same;*'  and  that  the  other  defendants 
were  named  in  the  will  as  residuary  legatees  The  bill  then 
stated  that  demands  had  been  made  upon  the  executors  for  the 
legacies  by  the  treasurers  of  the  respective  societies,  and  also 
by  the  residuary  legatees,  who  gave  notice  that  they  should 
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claim  all  the  saina  of  money  bequeathed  to  the  societies;  that 
the  executors  were  willing  to  pay  the  yarions  legacies  when  the 
rights  of  the  respective  claimants  should  be  adjusted  by  a  court 
of  oompetent  jarisdiction,  and  offered  to  pay  the  money  into 
eourt,  and  prayed  that  the  parties  be  required  to  interplead, 
and  contest  their  rights  and  claims  among  themselves.  The 
•eparate  answers  of  the  several  treasurers  admitted  the  allega- 
tions of  the  billy  and  denied  the  claims  of  the  residuary 
legatees.  The  answer  of  the  residuary  legatees  admits  the  facts 
stated  in  the  bill,  but  denies  the  claims  of  the  societies,  and 
demands  the  money  bequeathed  said  societies  as  belonging  to 
themselves. 

O.  Wood,  for  the  special  legatees,  stated  that  he  proposed  to 
establish  the  following  propositions:  1.  That  the  doctrine  of 
charitable  uses  was  borrowed  from  the  civil  law,  and  incor- 
porated into  the  law  of  England,  long  prior  to  the  89  or  43 
Elizabeth,  and  was  recognized  though  not  enforced  in  the 
common  law  courts.  2.  That  these  equitable  rights,  which  are 
distinct  from  the  legal  estate,  were,  prior  to  the  said  statutes, 
enforced  and  protected  by  the  chancellor  under  his  general 
equity  jurisdiction.  On  the  first  proposition  counsel  cited 
WhUe  T.  WkUe,  1  Bro.  0.  0.  12,  15;  2  Kent  Com.,  sec.  33;  3 
Pet.  481,  482;  Forier^a  case,  1  Oo.  E.  24;  Sanderson  Uses,  62; 
Gibbons  v.  Hariinohe,  Poph.  6,  7,  8;  MarHdale  v.  Martin,  Oro. 
Eliz.  288;  4  Beeve  Eng.  L.  651.  On  the  second  proposition 
counsel  explained  the  dida  of  Lord  Loughborough  in  3  Yes. 
726,  and  of  Chief  Justice  llarshall  in  Bapiisi  Association  v.  Hart's 
Bafrs,  4  Wheat.  35,  and  to  show  that  no  doubt  now  existed 
upon  the  question,  cited  Payne's  case,  Bridg.  Duke,  156,  and 
Vlemm^s  case.  Id.  163;  other  decisions  affirming  this  view  were 
referred  to:  PemberY,  Knighler,  and  Pensled  v.  Beyer,  Duke, 
881;  HipMhaw  v.  Morpeth,  Id.  242.  As  establishing  the  general 
equity  jorisdiotion  of  courts  of  chancery  over  charitable  be- 
quests, counsel  relied  upon  Attorney-general  v.  Mayor  of  Dublin, 
1  Bligh  (N.  S.),  847;  Moggridge  v.  ThackweU,  7  Tes.  86,  87,  and 
insisted  that  the  jurisdiction  was  not  derived  from  43  Elizabeth. 
Having  aigued  these  propositions,  counsel  next  urged:  1.  That 
charitable  uses,  with  a  fixed  definite  purpose,  are  in  force  in 
this  coontiy  as  part  of  the  English  common  law,  sustained  and 
protected  in  courts  of  equity  and  supported  by  authorities  in 
this  countiy:  Tarrel  v.  Taylor,  9  Oranch,  43;  Ibwn  of  PauiUst  v. 
Clark,  Id.  292;  BoflM  An^n  v.  HaH's  Ex^rs,  4  Wheat.  1;  Beatty 
▼.  Kurts,  2  Pet.  566;  BarUet  v.  King,  12  Mass.  537  [7  Mass.  99]; 
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Rrst  Pariek  in  Shaplei^  y.  Oilman,  18  Id.  190;  Bull  ▼.  BhU,  8 
Conn.  47  [20  Am.  Dec.  86];  McGartee  ▼.  The  Orphan  AgyUtm,  9 
Cow.  479,  481  [18  Am.  Deo.  516];  FreeBefarmed  Dutch  Church 
of  Acquacknock  v.  Executors  of  Acberman,  Ssz.  40;  Whitman  t. 
Lex,  17  Berg.  &  B.  89;  McGin  Y.Aaron,  1  Penn.  61.  2.  That 
if  this  doctrine  of  charitable  uses,  and  the  equitable  remedy  in 
relation  thereto,  is  considered  as  dependent  upon  the  statute  of 
charitable  ases,  the  principles  of  that  statute  are  in  no  force 
here  as  part  of  the  local  common  law.  It  was  then  argued  that 
there  were  competent  trustees  in  the  case,  that  the  testator  in- 
tended to  use  the  term  treasurer  as  descriptive,  and  that  he  in- 
tended one  person  to  take,  viz.,  the  person  answering  that 
description  at  his  death,  as  was  manifest  from  the  language  of 
the  will  and  from  the  trust  being  passive  and  i»king  effect  im- 
mediately. There  are  proper  parties  before  the  court  to  en- 
able it  to  grant  the  relief  asked;  the  attorney-general  is  not  a 
necessary  party:  White  y.  White,  7  Ves.  422;  WcUdo  y.  BaHey, 
16  Id.  211;  Provost  of  Edinburgh  v.  Aubery,  Amb.  236;  Oliphani 
V.  Hendrice,  1  Bro.  C.  C.  571;  Campbell  v.  Radnor,  Id.  271 
Curtis  V.  Button,  14  Ves.  537;  Mcintosh  y.  Townsend,  16  Id.  330 
West  V.  Knight,  1  Ch.  Gas.  134;  Pensted  y.  Beyer,  Duke,  381 
Coggeshall  y.  PeUson,  7  Johns.  Ch.  292. 

Smith  and  Bobinson,  for  the  residuary  legatees.  1.  The  in- 
tention of  the  testator  was  to  make  the  bequests  payable  to  the 
treasurers  in  their  official  capacity:  Attomey-generai  y.  !Rmcred^ 
1  W.  £1.  91;  Morrice  v.  Bishop  of  Durham,  9  Yes.  399;  10  Id. 
622;  Attomey^genercd  t.  Cook,  2  Yes.  sen.  273;  Unquharih  ▼. 
King,  7  Yes.  224;  Piggot  ▼.  Thompson,  8  Bos.  &  Pul.  147;  It 
Johns.  38,  39;  1  Cranch,  845.  The  bequests  therefore  are  for 
the  uses  and  purposes  of  the  society,  and  of  course  it  belongs  to 
the  societies  to  apply  the  moneys:  Baptist  Ass'n  t.  Hart's Ex^tb,^ 
Wheat.  1;  Oreen  y.  Dennis,  6  Conn.  299,  300.  There  are  no 
cesiuis  que  trust  named  in  the  will,  who  are  to  receive  the  ben- 
efits  of  the  bequests,  which,  therefore,  can  not  be  upheld.  These 
associations  are  all  voluntary,  and  it  is  a  well-established  prin- 
ciple at  law  that  a  devise  or  grant  to  a  voluntaiy  association, 
or  persons  in  succession  not  corporate,  is  void:  1  Swift  Dig. 
135;  Co.  Lit.  95,  a;  Sbep.  Touch.  235;  Pow.  on  Dev.  837; 
Com.  Dig.  35;  Jackson  v,  Corey,  8  Johns.  801;  Hombeck  ▼. 
Westbrook,  9  Id.  73;  Barker  y.  Wood,  9  Mass.  419;  J/ockwood  ▼. 
Weed,  2  Conn.  287;  8  Petersd.  Abr.  91,  note;  Baptist  Ass'n  ▼. 
Hart's Ee^i-s,  4  Wheat.  1 ;  AUomey-generat  v.  Ibncred,  1 W.  Bl.  91; 
De  Garcin  v.  Lawson,  4  Yes.  433,  in  note  to  Corbyn  y,  French , 
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Stoxy'B  opiiiiony  8  Pet.  2.  Chancery  will  noi  establish  a  devise 
▼Old  at  Ixw,  Theie  are  not  parties  here  citable  of  interplead- 
ing; a  aoii  most  be  in  the  name  of  the  attorney-general  on  be- 
half of  the  onineorporated  association:  AUomei^-^eneral  ▼. 
Tancred^  1  W.  Bl.  91;  AUomey-general  v.  Cook,  2  Yea.  sen. 
273;  MsrriU  v.  Lawson,  4  Yin.  Abr.  500.  Moreover,  if  the  so- 
eielieB  were  to  become  incorporated,  chancery  has  no  power  in 
this  state  to  enforce  the  bequest.  The  law  of  charities  origin- 
ated, in  England,  in  stat  43  Eliz.,  c.  4;  1  Fonb.  Eq.  25,  note, 
par.  1,  ed.  1831;  Bob.  on  Frauds,  358  and  note;  Bob.  on 
Wills,  213;  AUomey^neral  t.  Rye,  2  Yern.  453;  AUomey- 
general  ▼.  Boyser,  3  Yes.  726;  Bishop  of  Hereford  v.  Adam»,  7 
Yea.  323;  Aiiamey-general  v.  Jackaon,  11  Id.  365.  The  staUite 
48  Elisabeth  and  the  doctrine  of  charities  which  obtains  in 
England  have  never  been  adopted  in  this  state. 

By  Ckmrt,  Whxiamb,  Chancellor.  The  case  before  us  is  not 
only  important  on  account  of  the  principles  which  are  to  be  de- 
cided, but  also  as  it  decides  the  right  to  property  of  some 
amount.  It  was  argued  two  years  mnce;  but  the  court  did  not 
think  proper,  on  the  first  argument,  to  decide  a  case,  where  the 
principle  involved  was  so  important,  and  where  the  decisions 
in  the  several  states  on  the  subject  had  been  in  some  measure 
contradictory.  A  change  having  taken  place  in  the  members  of 
the  court  after  the  first  argument,  the  case  was  again  heard  a 
year  ago.  As  there  were  only  three  members  of  the  court  pres- 
ent at  that  time,  and  their  views  on  the  subject  were  not  alike, 
it  was  thought  proper  to  continue  the  case  for  further  argument; 
and  to  preyent  any  further  delay,  that  it  should  be  heard  at 
this  term,  by  all  the  judges  of  the  court. 

The  case  now,  as  heretofore,  has  been  fully  and  ably  argued; 
and  probably  all  the  authorities  which  have  any  bearing  on  the 
onbject,  have  been  brought  to  our  notice.  Unfortunately,  we 
are  not  now  agreed.  We  have  endeavored  to  bestow  upon  it, 
both  now  and  at  the  previous  arguments,  all  the  consideration 
which  our  time  would  admit;  and  although  we  are  not  all  agreed, 
we  are  persuaded  that  this  disagreement  arises  from  the  diffi- 
culty of  the  subject  itself;  and  that  there  is  no  prospect  that  at 
any  future  time,  or  by  any  other  court,  there  would  be  more 
unanimity. 

It  is  not  to  be  expected  that  the  court  would  hereafter  ever  be 
onanimous;  and  there  can  be  no  use  in  protracting  the  decision 
to  any  future  period.  It  can  not  be  necessary,  in  delivering  the 
opinion  of  the  court,  to  go  into  a  particular  examination  of  all 
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the  oases  which  have  been  read  or  cited.  It  is  due  howeyer  to 
the  counsely  as  well  as  to  the  case,  to  examine  the  several  pointB 
which  haye  been  made  in  the  argument,  as  well  as  the  eases  read 
or  referred  to,  in  their  support;  and  if  they  are  not  mentioned* 
it  is  not  because  they  have  not  been  attended  to. 

In  delivering  the  opinion  of  the  court,  I  shall  only  mention 
the  reasons  or  authorities  which  have  influenced  me  in  coming 
to  a  conclusion  on  this  subject.  The  other  members  of  the 
court,  who  concur  in  the  decree,  may  have  been  influenced  by 
other  and  more  pertinent  and  forcible  reasons  and  argamenta. 

The  different  parties  who  claim  these  legacies,  are  brought 
before  us  by  the  executors.  The  funds  to  pay  the  same,  are 
placed  under  our  direction;  and  we  must  now  determine  whether 
these  legacies  are  to  be,  or  can  be  paid,  according  to  the  inten* 
tion  and  direction  of  the  testator,  or  whether  that  intention  is 
to  be  frustrated,  and  the  money  decreed  to  the  residuaiy  lega- 
tees, because  his  intention  can  not  be  carried  into  effect  under 
the  existing  laws. 

The  first  question  which  presents  itself  is,  whether  the  several 
societies  to  whose  treasurers  the  legacies  are  directed  to  be  paid, 
not  being  incorporated,  can  receive  the  legacies  for  the  pur- 
poses for  which  they  were  given,  or  whether  they  can  receive 
and  distribute  a  gift  or  legacy,  given  to  a  public,  pious,  or 
charitable  use.  I  shall  not  inquire  whether  the  uses  intended 
were  of  that  kind  which  are  denominated  pious  or  charitable, 
as  this  has  not  been  denied  in  the  argument;  and  indeed  they 
are  strictly  of  that  character  which  by  all  the  writers,  either  on 
the  civil  or  common  law,  are  denominated  pious  or  charitable 
uses:  2  Domat,  168  et  seq. 

1  think  we  shall  find,  that  societies,  or  bodies  of  men,  uninoor- 
porated,  have  ever  been  considered,  at  common  law,  as  capable 
of  receiving  gifts  or  legacies,  to  be  applied  to  charitable  uses; 
and  that  it  has  been  the  invariable  policy  of  our  state,  to  con- 
sider them  as  capable.  That  they  were  considered  capable  at 
common  law,  is  apparent  from  the  fact,  that  it  was  found  necea- 
sary  to  pass  a  statute  to  make  void  grants  in  trust  for  them. 
The  statute  23  Henry  YUI.,  c.  10,  declares:  "  If  any  grant  of 
lands  or  other  hereditaments,  shall  be  made  in  trust  to  the  use 
of  churches,  chapels,  church  wardens,  guilds,  fraternities,  com- 
monalties, companies,  or  brotherhoods,  to  have  perpetual  obits, 
or  a  continual  service  of  a  priest  forever,  or  for  sixty  or  eigh^ 
years,  or  to  such  like  uses,  or  intents,  and  purposes,  shall  be  void, 
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thej  being  no  oorporationy  bat  erected  either  of  deyotion,  or 
•be  by  eommon  oonaent  of  the  people:"  15  Yin.  481. 

The  paesage  of  this  statute,  shows  that  at  oommon  law,  the 
want  of  a  charter  of  incorporation  was  no  impediment  to  a  body 
of  men,  changing  from  time  to  time,  from  receiving  and  distrib- 
nting  according  to  the  intent  of  the  donor,  money,  or  other 
property,  given  or  granted  for  a  charitable  use. 

By  the  statute  of  1  Bdward  YI.,  c.  14,  all,  and  all  manner  of 
eoU^ges,  free  chapels,  and  chauntries,  etc.,  and  all  manors, 
lands,  tenements,  etc.,  belonging  to  them,  were  given  to  the 
Hog.  In  Adams  and  Lamberts  case,  4  Oo.  96,  where  the  ques- 
tion was  discussed,  what  chauntries,  etc.,  were  given  to  the 
Ung  by  that  act,  the  distinction  between  those  which  were  in- 
corporated and  those  which  were  not,  was  recognized,  and 
tlthoDgh  it  was  resolved  that  the  statute  only  intended  such 
chauntry  as  was  lawfully  incorporated,  or  at  least,  had  the 
oonntenance  or  beginning  of  a  corporation,  yet  it  was  consid- 
ered that  some  chauntries,  which  existed  only  in  reputation, 
ware  by  that  act  given  to  the  king:  thus  it  was  said,  that  when 
a  college  or  chauntry,  etc.,  had  such  beginning,  which  might 
be  made  a  lawful  foundation,  but  for  error  or  imperfection  in 
the  penning  or  proceeding  of  it,  was  not  in  judgment  of  law 
lawfully  founded,  such  college  or  chauntry  is  given  to  the  king 
by  the  said  act;  but  when  they  existed  only  in  reputation,  they 
were  not  given  to  the  king.  Several  instances  are  there  men- 
tioned, where  lauds  are  given  for  the  use  or  purpose  of  chaunt- 
ries not  incorx>orated. 

In  Porler^s  case,  1  Co.  21,  which  is  a  very  prominent  one  in 
all  the  arguments  which  have  been  made  on  the  subject  of 
ehaiitable  uses,  and  to  which  our  attention  will  be  directed  in 
another  part  of  the  case,  we  find  the  existence  of  such  societies 
or  companies  not  incorporate,  very  distinctly  recognized.  The 
testator  had  devised  certain  lands  to  his  wife,  upon  condition 
that  she  should  assure,  give,  and  grant  the  same  for  the  main- 
tenance and  continuance  of  a  certain  free  school,  certain  alms- 
men and  women  forever.  The  condition  was  not  performed, 
and  the  heirs  entered,  and  granted  to  the  queen.  Porter,  who 
held  under  the  devisee,  claimed  the  land  upon  the  ground  that 
the  condition  in  the  will  was  against  law,  and  so  the  estate  was 
absolute  in  the  devisee.  It  was  argued  for  him,  that  though 
the  object  was  a  work  of  charity,  and  good  in  itself,  yet  that  the 
statute  of  23  Henry  Yin.,  c.  10,  was  intended  to  abolish  good 
as  well  as  others,  that  the  intent  of  the  statute  was  for  the 


160  BmuEt  V.  Skitb.  [Yermonti 

benefit  of  the  lordSy  and  thai  feofimentB  mmie  to  the  uae  of 
companies  not  inoorporate,  were  aa  prejudicial  to  loida  as  aliana- 
tious  iij  mortmain. 

Sir  Thomas  Edgerton,  who  was  then  attorney-general,  and 
Sir  Edward  Coke,  for  the  queen,  contended  that  the  ose  was 
not  void ;  that  neither  the  act  aforesaid,  nor  any  other  laws  of 
Henry  YIEE.  or  Edward  YI.  were  intended  to  abolish  good  or 
charitable  uses,  but  that  they  were  intended  to  be  maintained — 
that  it  would  be  dishonorable  in  the  law  to  make  such  good 
uses  void;  and  they  said,  that  almost  all  the  land  belonging  te 
the  towns  or  boroughs,  not  incorporate,  are  conveyed  to  sereral 
inhabitants  in  trust  and  confidence  to  employ  the  profits  to  sudi 
good  uses  as  repairing  highways,  repairing  the  churchy  maiu- 
taining  the  poor  of  the  parish,  etc.,  and  they  seriously  con- 
tended that  the  statute  of  wills,  by  excluding  bodies  politM 
Aod  corporate  from  being  dcTisees,  intended  to  make  companiea 
not  incorporated  capable  of  receiving  a  devise.  It  is  to  be  re- 
marked however,  that  on  this  latter  point,  the  court  did  not 
deliver  any  opinion;  yet  the  court  decided,  that  the  statute  was 
not  intended  to  extend  to  take  away  the  good  and  charitable 
use.  It  is  certainly  worthy  of  remark,  that  all  the  counsel  in 
the  case  distinctly  recognized  unincorporated  companiea  aa 
capable  of  being  ceBtuia  que  trwst  in  a  gift  or  grant  to  a  charitable 
use. 

In  a  case  decided  in  the  circuit  court  in  the  district  of  Penn- 
sylvania, on  the  will  of  Sarah  Zane,  Judge  Baldwin,  ii)  an  opin- 
ion in  which  he  investigates  the  whole  subject  of  charitable 
uses,  remarks,  that  the  common  law  requires  no  charter  to  en- 
able a  body  of  men  in  any  place,  to  purchase  chattels,  or  re- 
ceive donatioDS  of  money,  a  chattel  interest,  or  an  estate,  for 
the  lives  of  the  grantee  in  land  by  their  name  as  a  body,  with- 
out other  words,  "  that  a  charter  is  necessary,  to  enable  them 
as  a  natural  person,  capable  of  enjoying  an  estate  in  fee,  with- 
out words  of  inheritance,"  to  which  it  may  be  added,  that  to 
enable  them  to  have  perpetual  succession,  or  to  receive  goods 
or  personal  property  in  succession,  probably  an  act  of  iucor^ 
poration  i»  necessary.  In  this  state,  it  appears  to  roe,  that  a 
decision  that  a  company  of  individuals  are  incapable  of  receiv- 
ing gifts,  for  a  public  or  charitable  purpose,  or  that  such  a 
society  should  not  be  protected  in  the  enjoyment  of  property 
given  to  them  (and  I  can  make  no  distinction  between  protect- 
ing them  in  the  enjoyment  of  property  of  which  they  are  actu- 
ally in  possession  by  gift,  and  enabling  them  to  recover  that 
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which  ia  bequeathed  to  them  by  will),  would  be  at  variauce  with 
all  our  received  ideas  since  the  establishmeDt  of  the  state — at 
Tatiance  with  the  constitutional  provisions  made  on  the  subject, 
and  directlj  at  war  with  the  principles  of  religious  freedom.  It 
has  always  been  the  practice  in  this  state,  and  may  be  consid- 
ered as  their  settled  policy,  to  encourage  voluntary  associations 
for  public,  pious,  and  charitable  purposes.  All  corporations  at 
times,  and  religious  corporations  at  all  times,  have  been  viewed 
with  a  jealous  eye.  It  is  very  rare  that  any  acts  constituting  an 
ecclesiastical  or  eleemosynary  corporation,  or  for  any  religious 
purpose  whatever,  have  been  suffered  to  pass  the  legislatura 
But  a  few  years  since,  when  an  act  incorporatiDg  *'  the  Baptist 
general  convention,"  which  was  solely  for  the  managemeut  of 
their  funds,  had  passed  the  house  of  assembly,  it  was  met  in  the 
council,  by  reasons  bo  able  and  so  unanswerable,  that  there  was 
no  farther  disposition  to  press  the  subject  upon  the  considera- 
tion of  the  legislature.  It  has  been  considered  by  community 
generally,  that  associations  may  be  formed,  money  subscribed 
and  collected,  property  given  and  received,  for  the  promotion 
of  any  cause  interesting  to  the  public,  and  designed  to  subserve 
their  interests,  or  for  the  encouragement  or  promotion  of  charity, 
morality,  learning,  or  religion. 

So  far  as  it  respects  the  support  of  religious  teachers,  or 
ministers  of  the  gospel,  the  spirit  of  our  constitution  and  laws 
has  for  a  long  [time]  been  considered  as  opposed  to  any  legal 
provision.  And  although  laws  were  formerly  passed  for  the 
support  of  the  gospel,  and  making  provision  by  law  for  collect- 
ing taxes  for  their  support,  yet  these  provisions  were  rejected 
by  most  of  the  religious  denominations  among  us.  They 
created  bo  much  dissatisfaction,  that  their  repeal  was  imperi- 
ously demanded,  both  by  public  sentiment  and  by  the  constitu- 
tional tribunal,  whose  duty  it  is  to  inquire  whether  the  consti- 
tution has  been  regarded.  Our  statute  for  the  support  of  the 
gospel,  passed  in  1797  and  in  1814  (pp.  GOO,  601,  of  statute), 
yet  contains  a  provision,  that  voluntary  associations  for  hiring 
a  minister,  or  erecting  a  place  of  public  worship,  or  for  the 
settlement  and  support  of  a  minister,  may  for  some  purposes 
become  a  body  corporate.  Yet  it  is  believed  that  a  great,  if 
not  the  greater  part  of  our  religious  teachers,  are  supported  and 
maintained  by  voluntary  associations,  who  do  not  avail  them- 
selves of  the  provision  of  the  statute  to  become  incorporate. 
Associations  for  all  public,  pious,  and  charitable  purposes,  have 
taken  subscriptions,  held  property  which  has  been  given  to 

&v.  Oxo.  Vol..  XXIT<->11 


162  BuBB  V.  Smith.  [Yermont, 

them  either  by  oontribution  or  otherwise,  and  performed  all 
and  eyery  act  necessary  for  the  objects  contemplated  by  their 
assooiationy  without  any  doubt  being  entertained  of  their 
ability  so  to  do.  Legacies  have  been  given  for  public  and 
charitable  purposes,  and  no  questions  made  as  to  their  legality 
or  validity.  Every  constitution  of  government  which  has  ever 
existed  since  we  became  a  state,  Las  recognized  these  voluntary 
associations  as  deserving  of  encouragement,  and  has  consid- 
ered them  as  standing  on  the  same  ground,  whether  simplj 
united  as  a  voluntary  association,  or  incorporated  by  an  act  of 
the  legislature.  The  forty-first  section  of  our  constitution  pro- 
vides, **  that  all  relijgfious  societies,  or  bodies  of  men,  that  may 
be  hereafter  united  or  incorporated,  for  the  advancement  of  re- 
ligion and  learning,  and  for  other  pious  and  charitable  pur- 
poses, shall  be  encouraged  and  protected  in  the  enjoyment  of 
the  privileges,  immunities,  and  estates,  which  they  in  justice 
ought  to  enjoy,  under  such  regulations  as  the  general  assembly 
of  this  state  shall  direct." 

I  think  it  may  at  least  be  said  to  admit  of  a  doubt  whether 
this  clause  in  the  constitution  does  not,  in  fact,  give  to  all  vol- 
untary associations,  for  the  purposes  therein  expressed,  more  ex- 
tensive and  large  powers,  than  have  ever  been  claimed  for  the 
associations  who  are  made  the  subjects  of  the  bounty  of  Mr. 
Burr  in  this  will.  All  that  ia  asked  for  by  these  associations  is, 
that  they  may  receive,  for  the  purposes  of  their  association, 
either  a  gift  of  money  from  a  person  living,  or  legacy  from  him, 
to  be  paid  after  his  decease.  It  may  be  contended,  that  this 
clause  in  the  constitution  is  intended  directly  to  place  bodies 
of  men,  united  for  the  purposes  there  mentioned,  on  the  same 
ground  as  bodies  incorporated,  so  far  as  to  enable  them  to  re- 
ceive property  given  to  them,  and  protect  them  in  the  enjoyment 
thereof,  subject  only  to  be  regulated  by  the  general  assembly, 
by  some  general  law,  applicable  to  all  such  associations,  when- 
ever the  public  interest  should  require  such  regulation.  And 
until  such  law  should  be  passed  that  they  should  be  left  free 
^o  receive,  hold,  and  enjoy  all  such  estates  as  might  be  acquired 
by  them  for  the  legitimate  purposes  of  their  associations. 

Leaving  this  part  of  the  subject,  however,  to  be  disposed  of 
whenever  it  shall  become  necessary  to  decide  upon  it,  I  shall  only 
remark,  that  no  legislative  provision  is  necessary  to  enable  any 
body  of  men  to  avail  themselves  of  the  benefit  of  this  clause  in 
the  constitution.  The  legislature  may  regulate,  or  they  may  re- 
strain within  proper  limits,  all  these  societies;  but  their  aid  is 
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not  necessary  for  the  purpose  of  enabling  the  bodies  of  men 
nnited  for  the  purposes  contemplated  by  the  constitution,  to  en- 
joy what  the  constitution  has  guaranteed  to  them.  .  To  decide 
or  declare  that  a  charter  or  act  of  incorporation  is  necessary  to 
enable  a  society  or  body  of  men,  united  for  the  advancement  of 
religion,  learning,  or  other  pious  or  charitable  purposes,  to 
carry  into  effect  the  objects  of  their  association,  or  to  be  pro- 
tected in  the  enjoyment  of  their  estate,  would  be  in  effect  to 
decide  that  our  religious  liberties  were  dependent  on  the  will  of 
the  legislature,  and  not  guaranteed  by  the  constitution;  that 
the  legislature  might  interfere  with  the  right  of  conscience,  and 
the  free  exercise  of  religious  worship,  by  granting  a  charter  of 
incorporation,  with  large  powers  and  capacities  to  the  members 
of  one  religious  sect  or  denomination,  and  withholding  such 
eharter  from  those  of  a  different  sect. 

Although  the  legislature  have,  in  the  instance  before  alluded 
to,  for  the  support  of  the  gospel,  thought  proper  to  declare 
these  priTileges  and  immunities,  and  in  some  measure  to  enlarge 
them  by  providing  that  they  may  become  incorporate,  yet  they 
have  never  thought  proper  either  to  regulate  or  restrain  them 
from  the  freedom  of  opinion  on  religious  subjects,  which  it  has 
always  been  our  policy  to  tolerate  and  allow.  No  statutes  of 
mortmain  have  been  passed,  as  none  have  been  required  for  the 
interest  of  the  public — no  statute  to  prevent  superstitious  uses. 
We  have  a  better  protection  against  superstition,  in  an  enlight* 
ened  public  sentiment,  than  from  any  statutes — no  statutes  to 
promote  one  sect  of  religion,  to  the  exclusion  of  another. 
Error  of  opinion  on  this  subject  is  to  be  corrected  by  reason 
and  reflection.  No  statutes  to  'restrain  or  to  encourage  chari- 
table donations  or  legacies,  believing  that  men,  as  to  this,  were 
better  able  to  judge  for  themselves,  than  the  legislature  to 
judge  for  them.  No  fears  have  been  entertained  by  our  legisla- 
ture, that  heirs  might  be  improperly  disinherited — that  religious 
societies  would  grow  too  rich  or  powerful — that  any  one  denom- 
ination or  sect  could  so  far  obtain  the  ascendency  as  to  perse- 
cute the  other,  or  deprive  them  of  the  free  exercise  of  their 
particular  opinions  or  dogmas;  but  the  good  sense  of  the  people 
has  been  considered  as  amply  sufficient  to  guard  against  any 
evils  which  might  be  supposed  to  arise  from  the  want  of  legis- 
lation. From  the  neglect  of  the  legislature  to  make  any  pro- 
visions on  this  subject,  we  may  infer,  that  whatever  sentiments 
or  feelings  individuals  may  have  had  or  expressed,  they  at  least, 

a  body,  are  fully  satisfied  that  no  injury  can  arise  here,  from 
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fche  unrestrained  exercise  of  religions  freedom;  that  thej  are 
convinced,  that  none  of  the  reasons,  which  in  another  goTem- 
ment  dictated  the  statutes  of  mortmain,  the  statutes  to  restrain 
gifts  to  superstitious  uses,  or  the  statute  to  regulate  or  restrain 
gifts  to  charitable  uses,  have  any  existence  in  this  state. 

Individuals  may  here  associate  for  the  purpose  of  erecting  a 
public  monument,  or  any  works  of  public  utility,  any  memorial 
of  heroism,  patriotism,  or  valor — they  may  unite  for  the  purpose 
of  erecting  a  monument  in  commemoration  of  the  battle  of  Ben- 
nington, as  they  have  in  another  state  of  the  battle  of  Bunker 
Hill — ^may  erect  houses  of  public  worship,  print  and  distribute 
books,  tracts,  political  or  religious  papers  or  pamphlets — may 
receive  subscriptions  or  legacies  therefor,  and  the  law  will  so  far 
encourage  them  as  to  protect  them  in  the  enjoyment  of  whatever 
may  be  received  or  bequeathed  for  that  purpose.  The  differeut 
denominations  of  Christians,  whether  Catholic  or  Protestant, 
the  Jew  or  Mahometan,  may  here  associate  for  the  purpose  of 
enjoying  their  particular  religious  tenets,  build  churchcb, 
monasteries,  synagogues,  or  mosques,  and  are  equally  entitled 
to  the  protection  of  the  law. 

When  we  are  told,  then,  of  the  danger  of  building  up  a 
system  of  charities — of  the  danger  of  disinheriting  heirs,  or  of 
wills  or  testaments  made  by  persons  in  extremis,  and  are  re- 
ferred to  the  statute  of  George  II.  as  wholly  destroying  bequests 
for  charitable  uses,  we  can  only  answer,  that  when  the  legis- 
lature apprehend  any  such  danger,  they  will  provide  against  it; 
and  until  they  do,  we  must  administer  the  law  as  we  find  it  to 
be,  without  any  fear  of  any  such  consequences. 

In  considering  the  powers  and  capacities  of  voluntary  asso- 
ciations or  companies,  I  have  not  considered  whether  they  are 
capable  of  receiving  goods  in  succession,  or  whether  they  have 
a  perpetual  existence,  as  it  is  not  required  by  the  case  before 
us.  The  legacies  here  given  and  claimed  by  the  associations, 
mentioned  in  the  will  of  Mr.  Burr,  do  not  contemplate  a  per- 
petuity or  require  a  perpetual  existence  in  them;  to  carry  into 
effect  the  intention  of  the  testator.  It  is  an  attribute  of  a  cor- 
poration aggregate,  to  receive  lands  or  goods  in  succession,  and 
a  gift  or  grant  to  them,  without  any  term  of  inheritance  or 
succession,  gives  to  them,  the  whole  property  in  the  thing 
granted.  Their  life  is  a  perpetuity.  Hence  a  grant  to  them, 
which  in  the  case  of  an  individual,  would  only  convey  an  estate 
for  life,  is  a  grant  to  them  and  their  successors.  It  is  not 
claimed  by,  or  conceded  to  these  societies,  that  they  can  pur* 
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chasA  lands  in  the  name  of  their  association,  which  shall  go  to 
those  who  succeed  them,  or  that  they  can  take  a  bond  or 
obligation,  and  maintain  a  suit  thereon  by  that  name,  unless 
Ihey  can  claim  such  an  immunity  or  right,  by  virtue  of  the 
constitution  before  mentioned,  which  is  not  here  insisted  on. 
It  is  contended,  however,  that  they  may  receive  a  gift  of  money 
for  a  charitable  use — that  they  may  be  protected  in  the  enjoy- 
ment of  whatever  is  thus  given,  and  that  if  they  are  disturbed 
in  this  enjoyment,  they  must  have  some  appropriate  remedy 
therefor;  and  thus  far  the  court  are  disposed  to  say,  that  both 
by  the  common  law  and  the  usages  and  practices  of  this  state, 
as  recognized  by  the  constitution,  they  are  capable,  and  may  be 
protected. 

As  these  associations  for  public  and  charitable  purposes  are 
found  to  exist  among  us — as  they  have  ever  here  existed,  are 
recognized  and  provided  for,  and  their  immunities  and  privi- 
leges guaranteed  by  the  constitution — as  they  have  always  ex- 
isted both  in  countries  subject  to  the  common  law  and  to  the 
civil  law,  and  a  vast  amount  of  property  has  always  been  given, 
and  is  still  given  to  them,  to  promote  works  of  public  utility, 
convenience,  or  ornament,  or  works  or  acts  of  piety,  learning,  or 
charity,  it  is  important  to  inquire  whether  they  can  be  thus  pro- 
tected in  the  enjoyment  of  their  property.     And  here  it  will  be 
perceived,  that  unless  they  can  come  into  some  tribunal,  pro- 
vided for  the  administration  of  justice — unless  some  court  has 
jurisdiction  over  them,  they  are  without  the  pale  of  the  law,  and 
their  whole  funds  at  the  mercy  of  every  one  who  may  be  dis- 
posed to  invade  them.     If  their  treasurer  should  squander  their 
funds,  or  any   one   who  receives  their  subscriptions  should 
choose  to  appropriate  the  money  to  himself,  there  could  be  no 
tribunal  to  call  them  to  account.     It  is  believed,  however,  that 
they  can  be  protected  in  the  enjoyment  of  these  funds,  by  courts 
of  justice — that  a  suit  can  be  maintained  against  any  one  who 
illegally  comes  into  the  possession  of  their  property — that  a 
hond  or  note,  given  upon  good  and  valuable  consideration  to 
them,  even  by  their  name  of  association,  might  be  collected  in 
the  name  of  some  proper  party,  connected  with  their  right  to 
hold  money  or  property  given  to  them,  and  to  maintain  actions 
against  one  who  despoils  them  of  it,  must  be  the  rigbt  to  sue  in 
a  court  of  justice,  and  to  demand  before  a  proper  tribunal,  leg- 
acies given  to  them  by  a  will.     The  caseu  are  numerous  where 
associations  of  this  kind  have  been  recognized  as  entiwled  to 
equitable  rights,  and  as  competent  to  come  into  a  court  of  equity 
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in  the  name  of  one  or  more  of  their  members,  for  ihe  benefit  of 

the  whole. 

In  the  case  of  TsrreU  and  oOners  t.  Tbylor,  90ranch,  43.  Judge 
Story  remarks,  that  if  the  plaintiffs  have  shown  a  saflSdent  title 
to  the  trust  property,  the  court  could  grant  the  relief  prayed 
for — ^thal  it  can  make  no  difference  whether  a  society  was  in- 
corporated or  not;  for  in  equity,  as  to  objects  which  the  law 
can  not  but  consider  as  useful  and  pieritorious,  the  same  reason 
would  exist  for  relief  in  the  one  case  as  in  the  other.  It  is  to 
be  noticed,  that  in  this  case  there  was  a  bill  filed  by  the  plaint- 
iffs, as  members  of  the  vestry  of  the  church  in  Alexandria,  ia 
behalf  of  themselves  and  other  members  of  the  church.  In 
BeaUy  and  others  v.  KurU,  2  Pet.  666,  a  bill  was  sustained  in 
the  name  of  a  committee  of  a  voluntary  society.  Lord  Eldon, 
in  Cockbum  v.  Thompson,  16  Yes.  821,  and  Lord  Thurlow,  in 
Bucldey  v.  Carter,  cited  in  Pearce  v.  Piper,  17  Id.  11,  recog- 
nize the  same  principle.  In  Waller  v.  Childs,  Amb.  526,  on  a 
bill  brought  by  the  heir  at  law,  to  set  aside  certain  charitable 
bequests,  to  be  paid  to  the  treasurer,  for  the  time  being,  of  a 
voluntary  society,  the  society  was  recognized  as  capable  of  re- 
ceiving and  disposing  of  the  legacy,  and  decree  was  made  that 
the  money  should  be  paid  to  their  treasurer.  Wellbeloved  v. 
Jones,  1  Sim.  &  Stu.  40,  was  a  bill  brought  by  the  trustees  or 
officers  of  an  unincorporated  society.  Their  right  to  maintain 
the  bill  was  established,  as  well  as  their  capacity  to  receive  a 
legacy  for  a  charitable  use.  Several  oases  of  a  similar  import 
have  been  decided  in  the  several  state  courts,  which  it  will  be 
unnecessary  to  examine  at  this  time.  It  is  sufficient  for  the 
present  to  say,  it  appears  to  me  that  the  position  is  established, 
that  voluntary  societies,  by  the  common  law,  were  considered 
as  capable  of  receiving  and  distributing  money  and  other  prop- 
erty given  for  public  or  charitable  uses — ^that  they  are  recog- 
nized by  the  constitution  of  this  state,  as  existing  and  to  exist 
for  that  purpose — ^as  deserving  of  encouragement,  and  entitled 
to  protection  in  the  enjoyment  of  their  estates,  and  that  their 
rights  may  be  asserted  in,  and  by  the  judicial  tribunal. 

This  view  of  the  subject  alone  would  in  my  mind  be  decisive 
of  the  question  submitted  to  us  in  the  present  case.  The 
whole  doctrine,  however,  in  relation  to  charitable  uses,  as  well 
as  the  jurisdiction  over  them  exercised  in  a  court  of  chancery, 
has  been  discussed. 

It  has  been  asserted,  on  the  part  of  the  residuary  legatees, 
that  the  law  in  relation  to  charitable  uses,  as  well  as  the  juris- 
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diction  of  the  obancellor  oyer  tbem.  ia  founded  wholly  on  the 
Btatute  of  43  Elizabeth,  eometinies  called  the  statute  of  charita- 
ble uaea.  That  there  is  a  law,  or  a  series  of  decisions  on  this 
subject,  establishing  or  recognizing  a  rule  in  relation  to  them, 
different  from  the  rules  in  relation  to  other  subjects,  is  unques- 
tionable. It  is.  however,  denied  that  this  rule  either  is  founded 
on  that  statute,  or  grows  out  of  any  considerations  connected 
therewith;  but  rather  that  it  arises  necessarily  from  the  nature 
of  the  use  itself.  The  statute  of  Elizabeth  does  not  profess 
to  establish  any  new  law  upon  this  subject.  The  gift,  limita- 
tions, and  appointments,  which  were  to  be  carried  into  effect 
under  that  statute,  existed  anterior  to  the  passing  it.  The 
principles  of  the  law  itself,  as  now  recognized,  as  well  as  some 
of  its  most  objectionable  features,  were  known  in  England 
long  before  the  passing  of  that  statute.  The  passages  which 
have  been  read  from  Domat,  the  prevalence  of  this  law  wher- 
ever the  civil  law  prevails,  the  several  cases  which  will  be 
noticed,  the  remarks  of  Lord  Thurlow  in  WkUe  v.  WkUe,  1  Bro. 
O.  G.  15,  and  the  remarks  of  Chancellor  Kent,  warrant  this 
opinion.  Judge  Story  considers  that  the  principle  of  the  civil 
law  respecting  charities  was  engrafted  into  the  common  law; 
and  Judge  Johnson  says,  that  it  appears  to  him  demonstra- 
ble, that  the  43  Elizabeth  introduced  no  new  law  of  charities, 
and  made  none  valid,  not  valid  before. 

From  the  very  nature  of  the  subject,  the  donations  to  such 
uses  must  be  vague  and  indefinite.  The  objects  to  be  benefited 
are  numerous,  and  must  be  looked  up  and  ascertained,  and  the 
relief  must  be  administered  according  to  the  direction  and  judg- 
ment of  those  who  are  to  select  the  necessitous  objects  for  whose 
benefit  the  use  is  created;  and  moreover,  the  charitable  uses 
themselves  will  be  declared  according  to  the  spirit  of  the  age  in 
which  they  are  established.  We  find  that  tl^re  were  a  great 
variety  of  gifts  and  grants  to  pious  and  charitable  uses  recog- 
nized by  the  statutes,  as  well  as  by  the  decisions  of  the  courts 
of  justice,  from  a  very  early  period.  They  mostly,  it  is  true, 
partook  of  the  religious  character  of  the  age,  as  for  the  exercise 
and  celebration  of  divine  services,  to  find  chaplains,  etc.,  many 
of  them  for  hospitality  and  the  relief  of  the  poor;  but  very  few, 
however,  if  any,  for  the  establishment  of  schools  of  learning, 
until  the  time  of  Edward  YI.  In  almost  every  reign,  we  find 
that  this  subject  engaged  the  attention  of  parliament,  and  that 
men  piously  or  religiously  inclined  gave  property  for  the  pur« 
poses  then  considered  charitable  and  meritorious. 
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In  the  case  reported  by  SergfeantBendlow,  mentioned  in  Par- 
ter*8  case,  and  in  the  note  to  Porter's  case^  which  was  before  the 
43  Elizabeth,  a  variety  of  charitable  and  meritorious  purpoeea 
are  enumerated,  for  which  lands,  tenements,  or  hereditaments 
may  be  given,  the  objects  of  some  of  which  must  have  beea 
vague  and  indefinite,  such  as  for  the  use  of  poor  people,  the  re- 
lief  and  comfort  of  maimed  soldiers,  sustenance  of  poor  people, 
discharging  poor  inhabitants  of  common  charges,  marriage  of 
poor  virgins,  etc.  Whenever  a  statute  was  paKsed  on  the  sub- 
ject, it  was  not  to  create  any  uses,  but  either  to  restrain  or  to 
regulate  them  in  such  a  manner  as  that  the  charitable  intent 
should  be  preserved,  and  that  they  should  not  become  prejudi- 
cial to  the  kingdom. 

The  doctrine  of  cy  pres,  which  has  led  to  decisions  that 
have  very  justly  been  pronounced  strange  by  Lord  Eldon  and 
Judge  Story,  evidently  was  a  principle  recognized  in  the  Eng- 
lish law  at  a  very  early  period.  In  the  very  able  opinion  of 
Judge  Baldwin  on  the  will  of  Sarah  Zane,  he  considers  that  the 
statute,  de  ierris  templarium,  17  Edward  II.,  established  and 
ordained  as  a  principle  of  the  law  of  England,  that  lands  once 
given  to  a  charitable  use  should  remain  for  charitable  purposes 
forever.  Certain  it  is,  that  the  words  of  that  statute,  viz.,  '*  £ia 
semper y  quod  pia  et  celeberima  voluntas  donatorum  teneatur  el  ex- 
plealur  et  perpetua  sanctissime  perseveret,"  afforded  a  rule  which 
Lord  Coke  speaks  of  with  approbation  in  several  of  his  re|x>rt8. 
The  doctrine  of  cy  pres^  or  something  very  similar  to  it,  was 
there  recognized.  The  original  charitable  purpose  failed  by 
the  suppression  of  the  order,  and  yet  the  lands  were  preserved 
to  a  chaii table  use.  The  order  of  templars,  as  we  learn  from 
the  history  of  that  period,  were  established  at  an  early  day  for 
the  purpose  of  watching  the  roads  leading  to  the  city  of 
Jerusalem,  and  protecting  pilgrims.  Their  numbers  increased, 
and  legacies  were  annually  left  to  them  from  every  part  of 
Christendom,  so  that  they  became  rich  and  powerful.  As  a 
measure  of  expediency  and  justice,  the  order  was  suppressed, 
lu  those  times  of  violence,  when  but  little  regard  was  paid  to 
individual  rights,  we  should  expect  to  have  seen  their  posses- 
sions seized  upon  and  ap[)ropriated  to  satisfy  the  rapacity  of 
the  powers  who  then  ruled.  But  the  pope,  who  suppressed 
the  order,  thought  proper  that  their  property  should  still  be 
preserved  for  the  purposes  for  which  it  was  given,  and  deter- 
mined to  transfer  it  to  the  knights  hospitalers,  and  published  an 
ordinance  to  that  cflect.     The  king,  Edward  II.,  asserted  his 
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own  rights  and  that  of  his  subjects  to  the  possession,  and  sus- 
pended the  execution  of  the  ordinance.  He  consulted  the 
judges,  who  determined  that  all  the  possessions  of  the  templars 
had  reverted  as  escheats  to  the  lords  of  the  fee.  But  an  aot  of 
parliament  was  passed,  assigning  them  to  the  hospitalers  for 
purposes  similar  to  those  for  which  they  had  originally  been 
bestowed  on  the  templars.  It  is  very  evident,  that  a  power  was 
here  exercised  of  appointing  a  charitable  donation  to  a  new  and 
similar  pur(>ose,  ou  the  ceasing  of  the  one  to  which  it  was 
devoted  iu  the  first  place.  The  judges  of  the  court  determined 
thai  the  land  i*everted  to  the  lords,  and  yet  because  it  had  been 
appropriated  to  a  charitable  use,  it  was  considered  that  it 
ihoald  still  continue  appropriated  to  such  purposes. 

On  the  suppression  of  the  monasteries  in  the  reign  of  Henry 
Till.,  such  parts  of  the  lands  as  had  been  given  to  good,  rirta- 
ons,  and  godly  uses,  and  been  misapplied,  were  directed  to  be 
continued  to  such  uses. 

A  great  object  of  the  statute  of  Edward  I.,  b,  o,  c.  14,  in 
dissolving  these  chapels,  chauntries,  etc.,  was,  to  convert  the 
funds  from  the  uses  then  considered  superstitious,  to  good  and 
godly  nses,  as  erecting  grammar  schools,  etc. ,  educating  youth, 
etc.  It  evidently  appears  to  have  been  a  fundamental  principle 
on  this  subject,  that  where  property  had  once  been  given  to  and 
used  for  a  charitable  purpose,  the  intent  of  the  donor  should 
be  respected  and  preserved;  and  where,  from  reasons  of  state, 
it  could  not  be  observed  in  the  particular  manner  by  him 
pointed  out,  it  should  be  done  in  such  a  manner  as  that  it  should 
be  preserved  for  a  charitable  use. 

Now  it  is  of  no  consequence  here  to  discuss  the  propriety  of 
this  principle,  or  to  inquire  whether  it  was  at  all  times  cor- 
rectly and  faithfully  observed,  so  long  as  we  find  the  principles 
of  the  law  of  charitable  uses  there  existing  and  acted  upon  be- 
fore the  statute  of  Elizabeth  was  made.  In  the  two  instances 
mentioned,  the  legacies  had  been  given  to  the  templars,  the 
lands,  etc. .  had  been  given  to  the  monasteries,  the  original  tes- 
tators and  donors  had  been  long  deceased,  and  they  intended 
to  part  with  their  interest  in  the  property  bequeathed.  Pos- 
sibly no  injustice  was  done  in  not  permitting  this  property  to 
revert  to  the  remote  heirs  and  kindred  of  the  donors,  and  if  it 
had  been  faithfully  applied  to  new  and  useful  objects,  it  could 
not  have  been  a  subject  of  much  complaint.  Of  this,  however, 
we  at  this  age  can  not  judge  with  any  accuracy. 

It  has  been  confidently  aigued  that  this  statute  of  Elizabeth 
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made  oertain  gifts  to  charitable  uses  Talid,  which  were  not  valid 
before;  that  it  has  given  effect  to  oertain  oonveyancesy  which 
were  void  before.  This  opinion  is  undoubtedly  sanctioned  bj 
great  authority.  The  language  made  use  of  in  the  early  re- 
ports gives  a  strong  countenance  to  this  idea.  There  are,  how- 
ever, not  wanting  the  opinions  of  eminent  judges  and  chancel- 
lors, that  the  statute  introduced  *'  no  new  law  upon  this  subject, 
and  made  none  valid  not  valid  before." 

It  is  to  be  remarked,  that  the  statute  does  not  seem  to  con« 
template  giving  effect  to  any  charitable  donations,  not  good 
before;  it  recognizes  them  as  existing,  and  as  not  having  been 
employed  according  to  the  intent  of  the  donors.  It  adopts  the 
terms  which  had  previously  been  used  to  set  apart  property  for 
such  purposes,  ''limited,  appointed,  and  assigned;"  the  same 
words  which  were  used  in  the  statute  of  Edward  YI.,  c,  c.  14, 
''all  lands,  etc.,  given,  assigned,  limited,  or  appointed,"  etc., 
and  the  same  which  are  used  in  conveyances  for  the  purposes  of 
declaring,  or  in  the  appropriate  words,  limiting,  appointing, 
the  use  for  which  property  is  conveyed. 

Although  it  must  be  acknowledged  that  the  court  of  chancery 
went  very  great  lengths  in  declaring  certain  wills  good  as  ap- 
pointments, and  although  they  make  use  of  the  terms,  **  utterly 
void,"  yet  it  was  not  by  virtue  of  any  provisions  of  the  statute 
that  these  were  declared  to  be  good,  but  rather  because  those 
conveyances  should  have  been  held  good  as  appointments  before 
the  statute,  that  they  were  decreed.  Thus  in  Oriffiih  Flood 
ccae^  a  devise  to  a  corporation  was  prohibited  by  the  statute  of 
mortmain,  yet  the  devise  was  good  as  a  limitation  or  appoint- 
ment to  a  use,  to  be  relieved  under  the  statute,  not  because  it 
was  made  valid  by  the  statute,  but  because  it  should  have  been 
considered  good  as  a  limitation  or  appointment,  whether  made 
before  or  after.  Collisom'a  case  was  of  the  same  kind.  The 
devise  was  made  before  the  statute  of  wills,  and  as  a  devise  of 
the  land,  was  inoperative;  but  as  a  declaration  or  appointment 
to  a  charitable  use,  it  was  valid,  and  had  the  devise  been  to  the 
use  of  an  individual,  it  would  have  been  equally  good.  Although 
lands  could  not  be  devised,  yet  uses  were  considered  in  some 
respects  as  chattels,  and  as  such  devisable:  Ohudleigh  case,  1 
CJo.  121. 

In  the  statute  of  27  Henry  YIII.,  c.  10,  made  to  remedy 
abuses,  it  was  recited  that  the  hereditaments  of  the  realm  were 
conveyed  without  solemn  livery  by  last  wills,  sometimes  by  bare 

1.  Ho^.  ISO. 
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words,  and  Boinetimes  by  signs  in  great  extremitieB.  That  the 
eonrts  went  Tory  great  lengths  in  the  application  of  these  words^ 
''limited  and  appointed/'  both  to  conveyances  and  devises,  in 
order  to  extend  the  relief  given  by  the  statute  of  Elizabeth,  is 
▼ery  apparent;  and  some  of  the  cases  are  not  to  be  reconciled 
either  by  the  law,  as  existing  before,  or  declared  by  that  statute; 
although,  undoubtedly,  some  of  these  devises  might  be  consid« 
eied  as  good  upon  the  ground  already  mentioned.  As  late  as 
the  year  1707,  it  was  claimed  that  a  will  without  any  witnesses, 
migfat  be  good  as  an  appointment  to  a  charitable  use,  and  the 
eases  above  mentioned  were  relied  on  as  authorities  for  the 
positioD,  and  the  lord  keeper  took  time  to  consider  before  he 
decided  against  it:  2  Tern.  697.'  Lord  Eldon,  who  had  be- 
stowed more  attention  upon  the  subject  of  charitable  uses  than 
any  other  chancellor,  and  who  had  at  different  times  reviewed 
all  the  decisions  made  on  the  subject  from  the  earliest  period, 
in  one  of  the  last  cases  which  came  before  him,  and  in  which  he 
reviewed  the  several  decisions  reported  in  Eobarfa  as  well  as 
BeveU'8  case,  PlaU  v.  Si,  Johns  CoUege,^  8mUh  v.  SioweU*  was 
pressed  with  the  di£Sculty  in  considering  that  the  statute  of 
Elizabeth  had  a  retrospective  effect  in  divesting  estates  already 
vested.  "  How,"  says  he,  **  does  the  statute  make  good  what 
was  in  itself  good  for  nothing  either  before  or  after  the  passing 
of  the  statute  ?  Can  such  a  construction  be  put  upon  the  words 
which  occur  in  this  act  as  will  authorize  us  to  infer  that  they 
meant  void  gifts,  limitations,  assignments,  and  appointments  ?" 
He  came  to  the  conclusion,  that  it  was  not  clear  that  these  in- 
struments, originally  void,  were  held  to  be  valid  by  the  effect 
of  the  statute  of  Elizabeth,  but  that  there  was  in  the  court  a 
jurisdiction  to  render  effective  an  imperfect  conveyance  for 
charitable  purposes;  that  the  statute  had  been  construed  with 
reference  to  such  the  supposed  jurisdiction  of  the  court;  so  that 
it  was  not  by  the  effect  of  43  Elizabeth  alone,  but  by  the  opera- 
tion of  that  statute  on  a  supposed  antecedent  jurisdiction  in  the 
court,  that  void  devises  to  charitable  purposes  were  sustained: 
AUamey^eneral  v.  The  Sbinners'  Company,  2  Buss.  407. 

The  above  case  was  upon  the  effect  of  a  will  made  anterior  to 
the  statute,  and  although  the  chancellor  does  not  express  his 
opinion  with  decision,  yet  with  Lord  Eldon  a  doubt  expressed 
upon  a  subject  contrary  to  the  common  received  opinion  was 
equivalent  to  a  declaration  of  his  opinion  and  a  decision.    It  is 
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very  evident  from  the  whole  case,  that  he  considered  the  idea 
which  had  been  advanced,  that  the  statute  of  Elizabeth  had  a 
retrospective  operation  and  made  good  conveyances  wholly 
void  before,  was  destitute  of  any  foundation.  It  appears  to  me, 
from  the  examination  which  I  have  been  enabled  to  bestow 
upon  the  subject,  that  the  law  in  relation  to  charitable  uses  ia 
not  founded  on  any  statute,  but  that  it  existed  at  the  common 
law,  the  elements  of  which  were  derived  from  the  civil  law,  and 
the  principles  of  it  may  be  found  both  in  the  statutes  and  in  the 
adjudicated  cases,  long  before  the  reign  of  Elizabeth. 

The  origin  of  the  jurisdiction  which  has  been  assumed  over 
these  charitable  uses  by  the  court  of  chancery  may  be  a  subject 
of  more  doubt.  On  the  one  side,  it  has  been  declared  that 
this  jurisdiction  originated  and  was  wholly  derived  from  that 
statute;  and  on  the  other,  that  it  belongs  to  the  ordinary 
judicial  equity  jurisdiction  of  the  court  of  chancery;  and  as 
was  remarked  before,  there  is  great  weight  of  authority  for 
either  position.  The  subject  itself  would  seem  naturally  to 
belong  to  the  jurisdiction  of  a  court  of  chancery.  If  the  law 
was  known  and  established  in  England,  as  we  have  already 
considered,  the  remedy  for  the  purpose  of  carrying  it  into 
effect  could  alone  be  administered  either  in  that  court,  or  a 
court  having  equity  powers.  Chancery  always  had  cognizance 
of  uses  and  trusts,  and  it  was  only  in  that  court  that  the  execu- 
tion of  a  use,  which  was  binding  on  the  conscience  of  the 
trustees,  could  be  decreed.  The  courts  at  common  law  had  no 
means  to  compel  the  execution  of  a  trust.  If  the  estate  was 
granted  upon  condition  to  perform  a  trust,  it  was  forfeited,  if 
the  condition  was  not  performed,  and  the  land  reverted,  as  in 
Porter's  case^  before  referred  to.  If  the  land  was  granted  upon 
trust  and  confidence,  to  perform  a  use,  as  in  the  case  of  MarH- 
dale  v.  MarliHy  Gro.  Eliz.  288,  it  did  not  revert  on  the  non* 
performance  of  the  trust. 

Why  should  there  ever  have  been  a  distinction  in  the  remedy 
to  enforce  the  performance  of  a  trust  or  use,  between  those 
which  were  limited  and  appointed  to  an  individual,  and  those 
appointed  to  a  charitable  use,  recognized  by  the  law?  The 
same  reason  why  chancery  should  take  jurisdiction  of  the  one, 
would  require  that  they  should  take  jurisdiction  of  the  other. 
Judge  Story,  in  3  Peters,  hazards  a  conjecture,  that  Porler^g 
cane  having  established  a  charitable  use,  not  superstitious,  to 
be  good  at  law,  chancery,  in  analogy  to  other  trusts,  held  the 
feoffees  to  uses  accountable  in  equity  for  their  due  execution. 
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and  that  the  inconvenienoes  felt  cansed  the  statnte  of  Elizabeth 
to  be  passed  within  seven  or  eight  years.  But  if  we  are  correct 
in  the  position,  that  charitable  uses  were  good  long  before 
Porier^s  case  was  decided,  and  some  as  vagne  and  indefinite  as 
the  one  mentioned  to  have  been  reported  by  Bendlow,  in  6  and 
6  Edward  YI.,  as  a  feoffment  to  the  nse  of  poor  people,  and  in 
Plowden,  621,  542,  there  is  do  great  hazard  in  believing  that 
ehanoery,  in  analogy  to  other  trusts,  held  the  trustees  account- 
able in  equity,  and  compelled  their  execution  whenever  the 
anbject  came  properly  before  them  in  court.  In  my  view,  it 
can  make  no  difference  when  this  jurisdiction  was  first  exer- 
cised, whether  it  was  assumed  or  usurped  under  the  statute  of 
Elizabeth  or  before.  It  properly  belongs  to  a  court  of  chancery, 
who  are  to  exercise  it  so  as  to  give  effect  to  the  intent  of  the 
donors,  where  it  can  be  done  consistently  with  the  rules  which 
prevail  in  a  court  of  equity.  I  think,  however,  it  will  be  found 
that  this  jurisdiction  was  exercised  by  chancery  long  before. 
It  ia  true,  but  few  cases  can  be  found  on  this  subject  before  43 
Elizabeth,  nor  are  there  many  cases  in  chancery  reported  for 
some  years  after,  and  until  the  reign  of  Charles  II.  There  are 
bome  cases  collected  by  Tothil  in  the  reign  of  James  I.  and 
Charles  I.,  and  some  cases  collected  in  Duke,  Charitable  Uses. 
The  origin  of  jurisdiction  in  England  is  only  a  subject  of  spec- 
ulative inquiry.  Their  courts  possess  and  exercise  the  jurisdic- 
tion, and  have  by  their  reported  decisions  established  a  regular 
and  orderly  system  of  law  upon  the  subject,  and  it  is  of  very 
little  importance  to  them  whether  it  was  derived  from  that 
jtatute  or  not.  Here  it  is  of  more  importance  to  ascertain 
where  the  jurisdiction  was  first  exercised  in  courts  of  chancery; 
d  in  those  states  where  the  statute  has  not  been  adopted,  courts 
of  chancery  are  precluded  from  taking  cognizance  of  this  sub- 
ject. Before  coming  to  such  a  conclusion,  we  ought  to  be  well 
eonvinced  that  it  is  a  clear  and  decided  point. 

The  idea  that  the  jurisdiction  of  the  court  of  chancery,  upon 
informations  for  establishing  charities,  arose  since  the  statute  of 
Elizabeth,  and  that  prior  to  the  time  of  Lord  EUesmere,  who 
was  made  lord  keeper  in  1696,  and  lord  chancellor  in  1G03, 
there  were  no  such  informations,  was  first  suggested  by  the  Earl 
of  Boslyn,  then  Lord  Loughborough,  in  the  year  1798,  in  the 
ease  of  The  Attomey^eneral  v.  Bowyer,  3  Yes.  726,  and  I  am  not 
aware  that  it  has  been  suggested  by  any  other  chancellor  in 
England.  Judge  Story  attributes  this  suggestion  to  Lord  Eldon , 
who  was  not  created  chancellor  until  some  years  after.     The  re- 
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suit  of  Lord  Eldon'a  Fesearcfaes,  evidentlj  led  him  to  a  di£fereni 

ooDclusion,  as  we  may  learn  from  his  remarks  in  Moggridge  y. 
Thackwell^  7  Yes.  69,  and  in  Aitomey^general  y.  The  Skinners'  Cam- 

pany^  2  Buss.  407,  before  mentioned.  Lord  Thurlow  considered 
that  the  oases  had  proceeded  upon  notions  adopted  from  the 
civil  law,  which  was  favorable  to  charities;  that  legacies  given 
to  public  uses,  not  ascertained,  should  be  applied  to  some 
proper  object.  Lord  Keeper  Henley  says,  that  the  uniform 
rule  has  been,  both  before  and  after  the  statute  of  Elizabeth, 
for  the  court  of  chancery  to  aid  a  defective  conveyance  to  such 
charitable  uses,  where  the  person  had  power  to  convey:  1  W. 
Bl.  90.'  The  same  case  is  reported  in  Eden,  who  was  a  connec- 
tion of  the  lord  keeper.  And  there  is  no  reason  to  believe 
either  that  he  was  mistakeni  or  that  his  language  is  incorrectly 
reported. 

Lord  Macclesfield,  in  the  case  of  Eyre  v.  Countess  ofShtrfUbury^ 
2  P.  Wms.  119,  declares,  that  it  was  every  day's  practice,  ante- 
cedent to  the  statute  of  Elizabeth,  to  file  informations  in  chan- 
cery in  the  attorney-general's  name,  for  the  establishment  of 
charities. 

Lord  Bedesdale,  in  the  case  of  AUorney^eneral  v.  TheMaiyorqf 
DuUin,  1  BU.  Pari.  (N.  S.)  347,  848,  is  very  full  and  explicit 
upon  this  subject:  He  asserts,  that  not  only  the  law,  with  re- 
spect to  charitable  uses,  was  the  same  before,  as  after  the 
statute;  that  the  jurisdiction  given  to  commissioners,  was  i 
new  ancillary  jurisdiction;  that  an  information  by  the  attorney* 
general  might  be  brought  before,  and  the  controlling  jurisdiction 
of  the  chancellor  over  the  subject,  exi9ted  before  the  passing 
of  the  statute;  that  it  was  found  the  commission  of  charitable 
uses  was  not  the  best  remedy,  and  they  resorted  again  to  pro- 
ceedings, by  way  of  information  in  the  name  of  the  attorney- 
general. 

So  far,  therefore,  as  we  can  learn  the  opinion  of  the  chan- 
cellors in  England,  with  but  one  exception,  they  attribute  both 
the  law  on  the  subject  of  such  uses,  as  well  as  the  jurisdiction  of 
the  court  of  chancery,  to  a  period  more  remote  than  the  reign  of 
Elizabeth.  It  is  to  be  remembered,  that  there  is  excepted  from 
the  operation  of  the  statute,  a  very  considerable  amount  of  prop- 
erty bestowed  for  such  purposes.  The  act  was  not  to  extend  to 
any  colleges  within  the  universities,  or  to  the  colleges  of  Eton» 
Westminster,  or  Winchester;  nor  to  any  cities  or  towns  corpo- 
rate, where  there  is  a  special  governor  of  such  lands,  etc.,  and 
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it  may  with  propriety  be  inquired,  why  should  a  more  liberal 
rule  be  introduced  with  regard  to  the  enumerated  indefinite 
caeee,  and  the  excepted  cases  remain  subject  to  a  more  rigid 
svstem?  Who  was  to  exercise  jurisdiction  over  them?  Or 
were  the  charitable  donations  or  legacies  excepted,  to  be  left  as 
they  would  be  in  this  country,  if  chancery  has  no  jurisdiction 
OTer  them,  without  protection,  and  no  remedy  had  for  abuse  or 
misapplication  of  the  funds? 

From  the  case  of  AUomey-genercU  ▼.  MaUheios,  2  Lev.  1G7,  we 
learn,  that  charities  not  within  the  statute,  were  enforced  in 
chancery,  on  the  information  of  the  attorney-general.  The  de- 
rise  there,  was  for  the  good  of  poor  people  forever.  The  com- 
miasionerB  had  made  an  order  thereon,  which  the  chancellor 
quashed,  because  it  being  a  general  charity,  the  commissioners 
had  nothing  to  do  with  it;  but  it  was  to  be  determined  in  the 
court  of  chancery,  on  the  information  of  the  attorney-general, 
which  he  directed  to  be  brought,  and  on  the  information  made 
a  decree. 

In  the  case  of  AUomey-general  v.  Newman^  the  court  declared, 
that  the  king,  as  pater  patrice,  may  inform  for  any  public  bene- 
fit, for  charitable  uses,  before  the  statute:  1  Oas.  in  Oh.  157. 

From  the  case  of  The  Poor  of  Ihe  Pariah  of  St.  Dunsian  v. 
Beouc^mp,  1  Cas.  in  Oh.  193,  we  learn,  that  resort  was  had  to  a 
coort  of  chancery,  who  made  a  decree,  in  a  case  where  it  was 
doubted  whether  the  order  of  the  commissioners  would  be  com- 
plied with;  that  the  bill  was  filed  in  the  name  of  the  indefinite 
object  of  a  charity,  riz.,  the  poor  of  the  parish;  and  that  a  decree 
was  made  by  the  chancellor,  on  an  original  bill;  and  though 
the  reporter  adds  a  query  whether  such  a  bill  was  necessary, 
the  case  shows  that  no  doubt  was  entertained  as  to  the  juris* 
diction  and  power  of  the  court. 

In  the  case  of  Pember  v.  The  Inhabitanta  of  Kingston,  on  the 
question  whether  money  given  to  maintain  a  preaching  minister 
be  a  charitable  use,  the  lord  keeper  and  the  judges  decreed, 
aotwithstanding  it  is  not  warranted  by  the  statute  to  be  a  char- 
itable use,  that  the  same  should  be  paid  by  the  executor,  to  such 
maintenance:  Tothil,  96. 

Other  cases  might  be  mentioned,  where  charities,  not  within 
the  statute,  have  been  enforced.  We  shall  find  also,  that  there 
are  cases  antecedent  to  the  statute  of  Elizabeth,  where  the  court 
of  chancery  exercised  jurisdiction,  and  enforced  charities,  by 
their  equity  jurisdiction.  It  appears  to  me  that  all  that  is 
neoeasaiy  on  this  point,  is  to  ascertain  whether  there  are  any 
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cases  of  this  kind  prior  to  the  statute;  for  if  there  are  any  soch, 
it  establishes  the  fact,  that  chancery  exercised  jurisdiction,  and 
shows  that  it  was  neither  given  by,  assumed,  nor  usurped  under 
that  statute.     Nor  is  it  material  to  find  any  one  case  of  their 
exercising  a  jurisdiction  over  vague  or  indefinite  charities.    The 
question  is,  did  the  court  take  jurisdiction  under  the  common 
judicial  equity  powers?    If  they  did,  they  must  enforce  them 
according  to  the  nature  of  the  subject.     If  there  was  no  trustee, 
the  court  could  appoint  a  trustee;  as  no  trust  is  suffered  to  fail 
for  want  of  a  trustee.     If  the  objects  were  indefinite,  so  by  far 
the  greater  part  of  the  objects  of  all  charitable  bequests  are. 
Who  were  to  be  benefited  by  the  establishing  of  chapels  and 
chauntries?  who,  by  the  establishment  of  hospitals?  who,  by 
the  establishment  of  an  institution  for  the  sustenance  of  impo- 
tent men  and  women,  men  out  of  their  wits,  poor  parishioners, 
for  the  relief  of  the  poor  and  needy,  etc.?    If  the  court  of 
chancery  had  power  to  enforce  any  charities,  they  must  have 
been  charities  of  this  description;  for  most  of  them  are  of  this 
description. 

In  the  few  cases  before  the  statute,  which  are  to  be  found  in 
Duke,  Charitable  Uses,  we  find  not  only  the  jurisdiction  of  the 
chancellor  established,  but  we  find  also  the  elements,  or  tb* 
principles  of  the  system  of  law,  upon  this  subject,  which  have 
been  incorrectly  attributed  to  this  statute.  It  is  to  be  observed, 
that  ibis  book  contains  the  readings  of  Sir  Francis  Moore,  who 
penned  the  statute,  and  who  was  uudoubtedl}'  well  acquainted 
both  with  the  law  on  this  subject,  and  also  with  the  jurisdic- 
tion exercised,  both  before  and  after  the  statute.  As  this  book 
is  not,  ill  any  of  tbe  libraries  in  this  quarter,  it  may  be  pro{>er 
to  recite  some  of  the  cases  which  are  there  mentioned.  We 
find  ill  page  131:  "  If  a  man  bequeathed  ei^^^ht  hundred  pounds 
to  tbreo  parishes,  equally  to  be  let  out  at  five  pounds  per  one 
hundred  pounds  by  the  church  wardens  of  each  parish,  this 
legacy  is  not  within  this  statute,  but  yet  the  chancellor  may 
give  remedy  by  equity  in  chancery.  If  a  man  devise  that  the 
executors  or  administrators  of  his  wife  shall  pay  one  hundred 
pouuds  to  be  lent  out  to  young  tradesmen,  this  devise  is  void, 
because  he  can  not  charge  the  executors  or  administrators  of 
his  wife.  But  if  that  wife  take  another  husband,  and  he  hath 
assets  in  his  hands  of  the  goods  of  the  former  husband,  those 
shall  be  liable  to  the  chtui table  use;  and  these  observations 
were  made  upon  a  decree  in  John  Howard's  casCy  40  Elizabeth." 

In  page  155:   ''If  the  use  were  limited  for  a  chaplain,  they 
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may  decree  by  additioii,  that  the  chaplam  shall  be  a  preacher, 
so  they  may  appoint  the  nominatioii  of  him  to  a  man  of  science, 
as  a  master  of  a  -college,  etc.,  because  such  things  concur  in 
decency  and  order  with  the  intent  of  the  founder,  upon  a 
decree  made :  40  Elizabeth. " 

In  page  163:  "  One  Simons,  an  alderman  of  Winchester,  sold 
certain  lands  to  Sir  Thomas  Fleming,  now  lord  chief  justice,  then 
recorder  of  that  town,  and  this  upon  confidence  to  perform  a 
charitable  use,  which  the  said  Simons  declared,  by  his  last  will, 
that  Sir  Thomas  Fleming  should  perform.  The  bargain  was 
never  enrolled,  and  yet  the  lord  chancellor  decreed  that  the 
beir  should  sell  the  land,  to  be  disposed  of  according  to  the 
limitation  of  the  use;  and  this  decree  was  made  the  twentj- 
foarth  of  Qaeen  Elizabeth,  before  the  statute  of  charitable 
uses;  and  this  decree  was  made  upon  ordinary  and  judicial 
exility  in  chancery,  and  therefore  it  seems  the  commissioners 
upon  this  statute  may  decree  as  much  in  a  like  case." 

In  page  154:  "  In  the  eleventh  of  King  Henry  VI.,  a  gift  was 
made  to  f  be  intent  to  find  a  chaplain  ad  divina  celebranda,  until 
the  feofibr,  or  his  heirs,  should  procure  a  foundation,  etc. 
There  was  no  employment  until  the  third  year  of  King  Edward 
YL;  and  therefore,  in  the  queen's  time,  one  Payne  purchased 
the  land  as  a  concealment.  After  a  commission  being  awarded 
upon  ibis  statute,  the  commissioners  inquired  and  found  the 
gift,  and  thereupon  decreed  the  property  to  another,  from  Payne; 
bat  afterwards  this  decree  was  made  void  by  the  lord  chanoel« 
lor,  because  the  use  limited  to  find  the  chaplain  ad  divina  cde- 
branda  was  no  use  within  the  statute.  But  the  chancellor,  by 
his  chancery  authority,  may,  and  did  decree  the  land  to  the  first 
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In  a  late  case  reported,  1  Myl.  &  K.  376,  AUomey-general  v. 
The  MojBter  of  Brentwood  School^  we  learn  that  a  decree  was 
made  in  chancery,  in  the  twelfth  year  of  the  reign  of  Queen 
BUsabeth,  before  the  statute  of  charitable  uses,  at  the  suit  of 
the  inhabitants  of  the  parish  of  Southweald,  against  the  heir  at 
law,  that  he  should  execute  a  conveyance  for  the  purpose  of 
providing  a  maintenance  of  a  schoolmaster  and  poor  people,  ac- 
cording to  the  intent  of  Sir  Anthony  Brown,  as  expressed  in  his 
wilL  The  master  of  the  rolls,  Sir  John  Leach,  expresses  him- 
self Tery  decidedly  on  the  subject  of  that  decree:  '*  That  at  that 
time,  no  legal  devise  could  be  made  to  a  corporation  for  a  char- 
itable use,  yet  lands  so  devised  were  in  equity  bound  by  a  trust, 
which  a  court  of  equity  would  then  execute." 

▲m.  Dko.  Voi^  XXIX— 13 
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These  cases  are  oertainlj  sufficient  to  conYince  as,  that  the 
subject  of  charitable  uses  was  before  the  court  of  chancery,  and 
that  decrees  were  made  by  virtue  of  the  chancery  authority  of  the 
chancellor,  and  upon  his  ordinary  judicial  equity  in  chancery. 
It  has  already  been  remarked,  that  there  are  no  reports  of  cases 
in  chancery  before  that  period.  It  has  been  said,  that  although 
there  are  many  cases  cited  in  Porter's  case,  yet  they  were  all 
decided  at  law,  and  none  in  equity.  But  when  we  consider  the 
hostility  which  existed  about  that  time,  between  the  court  of 
law  and  equity,  it  is  not  a  matter  of  astonishment  that  no  refer- 
ence should  be  had  to  the  proceedings  of  chancery,  iu  dinruBfl- 
ing  a  subject  or  question  of  pure  law,  even  if  the  subject  had 
frequently  been  discussed  in  the  courts  of  chancery.  It  is  very 
doubtful,  however,  whether  the  subject  had  very  often  been  be- 
fore the  courts  either  of  law  or  equity.  When  we  remember  the 
spirit  of  the  age  preceding,  and  at  the  time  of  the  reformation, 
and  until  some  time  after  Queen  Elizabeth  was  seated  on  the 
throne,  it  is  not  probable  that  there  were  many  cases  brought 
before  any  of  the  judicial  tribunals.  Until  the  time  of  Henry 
Yni.  the  charities  were  mostly  of  a  religious  character,  or  inti- 
mately connected  with  the  religious  or  superstitious  notions  which 
then  prevailed,  as  has  already  been  noticed.  It  is  not  probable 
that  up  to  this  time  there  was  much  disposition  to  divert  prop- 
erty, given  or  bequeathed  to  pious  uses,  to  any  other  purpose, 
however  wantonly  or  extravagantly  they  may  have  been  ex- 
pended. The  right  appropriation  of  that  kind  of  property,  was 
so  intimately  connected  with  the  religious  duties  enjoined  and 
performed,  that  the  fear  of  ecclesiastical  censures,  which  carried 
more  terror  than  the  process  of  a  court  of  law,  probably  pre- 
vented many  misapplications  of  the  property  sequestered  for 
such  uses;  and  if  the  trusts  were  abused  or  misapplied  by  the 
ecclesiastical  bodies  who  had  the  management,  the  chancellor 
was  usually  selected  from  that  class  of  persons;  and  there  were 
no  courts  who  had  either  disposition  or  firmness  to  resist  the 
religious  influence  exercised  by  the  clergy.  After  the  com- 
mencement of  the  reformation,  other  causes  operated  to  prevent 
any  legal  investigation  of  this  subject. 

Free  schools  were  erected  principally  in  the  reign  of  Edward 
YI.  and  in  the  beginning  of  the  reign  of  Queen  Elizabeth,  in- 
tended and  supposed  to  promote  the  progress  of  the  reforma- 
tion, and  hostile  to  the  interest  and  feeling  of  that  part  of  the 
people  who  adhered  to  the  ancient  faith.  After  the  death  of 
Edward  YI.  and  during  the  reign  of  Queen  Mary,  and  we  may 
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ftdd  for  the  first  years  of  Qaeen  Elizabeth,  it  was  uncertain  what 
faith  would  be  adopted  as  the  religion  of  the  state.  It  was 
undoubtedly  supposed,  and  expected  by  many,  that  the  posses- 
■ioiiB  of  the  monasteries,  chapels,  etc.,  which  had  been  sup- 
pressed by  Henry  and  Edward,  would  be  restored.  The  tend- 
6IM7  of  this  state  of  things,  was  evidently  to  cause  a  laxity  iu 
the  administration  of  the  law  in  enforcing  the  charities  of  that 
age,  and  a  consequent  abuse  and  mismanagement  of  the  funds. 
The  trustees,  either  from  fear  or  avarice,  may  have  felt  a  dispo- 
Btion  to  convert  the  property  devoted  to  public  uses,  to  their 
own  private  uses. 

In  the  reign  of  Henry  YIQ. ,  Edward  VI. ,  and  Elizabeth ,  there 
would  be  no  disposition  to  enforce  those  charities  which  had 
been  given  to  promote  the  interest  of  the  Boman  Catholic  faith; 
and  in  the  reign  of  Queen  Mary,  there  would  be  an  utter  aver* 
■ion  to  favor  those  schools,  which  had  evidently  been  founded 
to  destroy  the  faith  which  she  professed  to  uphold.  It  is  there- 
fore not  a  subject  of  wonder  if  devises  and  grants  to  charitable 
and  pious  uses  were  regarded  with  no  favorable  eye — ^that  they 
should  have  been  suffered  to  remain  dormant,  without  any  at- 
tempt to  enforce  them,  either  in  the  courts  of  law  or  chancery, 
or  in  parliament,  from  the  time  of  the  commencement  of  the 
reformation,  until  it  was  fully  settled,  as  was  the  case  of  the  de« 
vise  which  gave  rise  to  Parier's  case,  in  1  Coke,  and  in  the  case 
of  the  Thelford  School,  which  originated  the  case  of  Oibbons  v. 
MaUyard,  in  Popham,  and  Mariidaie  v.  Martin,  in  Croke. 

When  the  statute  of  Elizabeth  was  passed,  the  times  probably 
were  such,  as  to  call  for  a  more  thorough  and  searching  remedy 
than  had  before  been  had,  to  call  for  an  investigation  and  in- 
quisition in  every  county  and  in  every  diocese.  The  alms  and 
hospitalities  which  had  been  received  through  the  monasteries, 
had  ceased,  and  there  evidently  was  a  general  disposition  to 
misapply  the  funds  and  abuse  the  trusts  given  and  created  for 
those  purposes.  Hence  the  statute  of  Elizabeth  was  passed, 
designed,  undoubtedly,  to  be  directory  to  the  chancellor,  recog- 
nizing that  the  property  given  for  purposes  strictly  charitable, 
had  been  misapplied  (for  it  is  to  be  remembered  that  none  of 
the  chanties  recognized  in  that  statute  were  of  a  religious  char- 
acter, except  one,  viz.,  for  repairs  of  churches),  authorizing  him 
to  award  a  commission  to  the  bishop  of  every  several  diocese, 
to  inquire  into  all  abuses  or  breaches  of  trust,  etc.,  and  to  make 
order  concerning  the  same.  The  time  had  come  when  they 
could  distinguish  between  such  gifts  as  were  proper  to  be  en- 
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forced  in  tbe  then  state  of  the  kingdom,  and  such  as  were  not; 
and  the  statute  was  passed  accordingly.  The  prooeedingB 
under  the  statute,  however,  ceased  with  the  necessity  which 
required  its  passage.  Belief,  by  original  bill,  was  granted  si 
an  early  day.  An  appeal  was  allowed  to  the  house  of  lords, 
and  before  the  passing  of  the  statute  of  62  George  lU.,  c.  101,  giv- 
ing a  more  speedy  remedy,  the  proceedings  under  the  statute 
bad  ceased. 

The  case  of  The  Thetford  School  so  fully  illustrates  that  there 
was  no  adequate  remedy  at  law,  and  also  that  at  law,  charitable 
uses  were  recognized,  and  where  the  remedy  was,  that  a  short 
history  of  the  case  may  not  be  inappropriate.  It  is  reported 
in  Popham,  6,  7,  and  8,  by  the  name  of  Oibbon8Y.  MaUyardand 
Martin,  in  Moore,  594,  by  the  name  of  Gibbons  ▼.  MaUyard^^ 
and  in  Cro.  Eliz.  288,  by  the  name  of  Mariidale  v.  Martin. 

**  In  1566,  Sir  Nicholas  Fulmerston  made  a  will.  This  Sir 
Nicholas  Fulmerston  was  probably  the  same  person  to  whom 
the  revenue  and  site  of  a  monastery  were  given,  on  their  dissolu- 
tion, in  the  reign  of  Henry  Till.,  as  he  bears  the  same  name, 
and  the  dissolution  was  within  thirty  years  previous.  In  this 
will,  he  devised  to  his  executors  certain  lands  for  the  term  of 
ten  years,  on  condition  that  they  should  £nd  a  preacher  for- 
ever, to  preach  in  the  church  of  St.  Mary's  four  times  in  the 
year,  at  ten  shillings  for  every  sermon;  that  they  should  erect  a 
free  grammar  school,  and  maintain  a  master  and  usher,  and  as- 
sure three  tenements  for  the  residence  of  the  master,  usher, 
and  their  successors  forever,  and  for  the  habitation  of  four 
poor  people.  The  remainder  in  the  said  lands  he  devised  to 
Sir  Edward  Clark  and  his  wife,  who  was  daughter  and  heir  of 
Sir  Nicholas  Fulmerston,  on  condition,  that  they  should,  within 
said  ten  years,  assure  lands  and  tenements  in  possession,  of  the 
value  of  thirty-five  pounds  per  annum,  to  the  executors  afore- 
said, or  their  survivors,  for  and  towards  the  maintenance  of  the 
said  preacher,  schoolmaster,  and  usher,  and  for  the  relief  of  the 
poor  persons  aforesaid;  and  if  the  said  Edward  Olark  and  hia 
wife  should  make  default,  he  then  devised  that  the  estate  of 
the  said  Clark  and  his  wife  should  cease  in  said  land,  and  then 
the  said  lands,  upon  such  default,  should  go  to  his  executors 
before  mentioned,  or  the  survivors  of  them,  upon  trust  and 
confidence,  that  they  or  the  survivors  of  them,  should  yearly 
dispose  of  the  rents  and  profits,  in  finding  the  preacher  and 
other  charitable  works  aforesaid." 
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It  wouLl  appear  from  the  case,  as  reported  in  Popham,  that 
both  the  exeoutors  and  Sir  Edward  Clark  were  unwilling  to 
carry  the  will  into  effect,  and  probably  combined  to  defeat  the 
same;  for  we  learn,  that  the  executors  refused  to  be  executors, 
and  that  Sir  Edward  Clark  entered  and  attempted  to  assure 
other  land  of  the  value  of  thirty-five  pounds  per  annum,  with  a 
condition,  wholly  different  from  that  prescribed  in  the  wilL 
The  son  of  the  surviving  executor  commeDced  an  action  of 
ejectment  against  the  person  in  possession,  under  the  hmrs  of 
Sir  Edward  Clark,  who  was  also  heir  of  Sir  Nicholas  Fulmer- 
ston.  We  find  that  Sir  Edward  Clark  claimed  the  land  on  the 
ground  that  the  condition  was  against  law ;  and  if  he  failed  on 
this  point,  he  then  claimed  that  the  executor  held  the  same 
lanil  on  condition;  and  as  they  had  failed  to  comply,  he,  in  right 
of  his  wife,  as  heir  of  Sir  Nicholas  Fulmerston,  waa  lawfully 
possessed  of  the  land.  It  appears,  however,  from  the  case,  as 
reported  in  Popham,  Moore,  and  Croke,  that  it  was  decided 
that  though  the  executors  had  refused  the  trust,  they  should 
still  take  the  land  as  devisees;  and  it  was  further  decided,  that 
the  use  declared  in  the  will,  was  not  prohibited  as  a  supersti- 
tiouri  use,  being  in  favor  of  learning  and  relief  of  the  poor,  and 
secondly  that  the  devise  to  the  executors,  on  the  default  of  said 
Edward  Clark  and  wife,  was  not  upon  condition,  for  the  devise 
being  upon  trust  and  confidence,  showed  that  the  testator  re- 
posed trust  and  confidence  in  them,  and  would  not  have  the 
land  returned  for  non-performance  of  it.  Nothing  is  said  how 
this  trust  was  to  be  enforced,  nor  is  it  suggested  that  there  was 
no  vray  to  enforce  it.  The  courts  of  law  could  proceed  no 
further;  as  between  the  heir  and  devise,  they  determined  thai 
the  devisee,  as  trustee,  was  entitled  to  hold  the  land. 

The  land  having  been  thus  decided  to  be  in  the  devisee  on 
trust,  we  do  not  learn  what  steps  were  then  taken  to  compel 
the  trustees  to  perform  the  trust.  But  from  what  we  can  learn 
of  the  subsequent  proceedings,  we  find  there  was  still  a  dispo* 
sition  to  frustrate  the  charitable  intent  of  the  devisor,  by  with*- 
holding  a  part  of  the  yearly  value  of  the  lands;  for  it  seems  thai 
afterwards,  the  case  was  both  in  chancery  and  in  parliament^ 
where  we  learn  from  Duke,  "  breaches  of  trust  were  to  be  re^ 
lieved,  although  it  was  a  tedious  and  chargeable  remedy  " 
The  lands  devised  increased  in  value,  from  thirty-five  pounds 
to  one  hundred  pounds.  A  private  bill  was  exhibited  in  par^ 
liament  in  the  7  Jac.  1.  It  was  referred  to  the  justices  of  the 
court,  who  adjudged  that  nothing  should  be  converted  by  the 
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devisees  to  their  own  use^  but  that  the  whole  should  go  for 
works  of  piety  and  charity,  and  should  be  employed  in  perform- 
ance and  increase  of  the  said  works  of  charity:  8  Co.  259. 

This  case,  which  evidently  attracted  some  notice  at  the  time, 
had  also  been  in  chancery;  for  in  the  preface  to  Dnke,  by 
Bridgeman,  he  says:  "As  early  as  in  the  year  1610,  in  the 
famons  case  of  Thetford  School^  it  was  determined,  that  where  a 
testator  pointed  out  the  particular  objects  of  his  bounty,  the 
court  of  chancery  will  construe  his  intent  imperative,  to  be  not 
only  in  exclusion  of  his  next  of  kin,  but  to  the  disinheriting  his 
heir  at  law.  Proceeding  upon  this  principle,  the  court  uni- 
formly decrees  the  surplus  rents  and  profits  to  the  augmentation 
of  the  charities."  And  he  adds:  "  The  same  doctrine  has  pre- 
vailed in  courts  of  equity  to  this  day."  In  the  history  of  this 
case,  we,  see,  that  devises  to  a  charitable  use  were  known  in 
the  courts  of  law — that  the  court  recognized  them  as  good,  bo 
far  as  to  determine  that  the  estate  should  belong  to  the  trustees 
for  such  uses;  and  that  the  trustees  were  not  permitted  to  baffle 
the  intent  of  the  devisor,  or  appropriate  the  property  to  their 
own  uses;  and  that  both  in  chanceiy  and  parliament,  the  intent 
of  the  devisor  could  be,  and  was  carried  into  effect;  and  that 
without  any  aid  or  benefit  from  the  statute  of  Elizabeth.  But 
it  may  be  asked,  if  the  law  in  relation  to  these  uses,  existed  be- 
fore the  statute  was  incorporated  into  their  law,  and  the  courts 
of  equity  had  jurisdiction,  what  was  the  necessity  of  passing 
the  statute  ?  This  question  has  been  in  some  measure  antici- 
pated, viz. :  that  it  was  to  furnish  a  more  effectual,  searohing, 
and  less  expensive  remedy.  This  was  distinctly  asserted  by  the 
counsel  in  argument  of  the  case  of  AUomey'general  v.  Dixie,  18 
Yes.  522,  and  not  denied. 

That  the  proceeding  in  chancery  was  tedious  and  expensivey 
we  learn  from  the  case  of  Hynshaw  and  others  v.  Morpeth:  Ck>r- 
poration,  Duke,  242.  The  corporation  refused  to  apply  the  in- 
creased value  of  certain  lands,  given  for  a  charitable  purpose, 
for  the  purposes  designated,  and  refused  to  appear  before  the 
commissioners,  claiming  that  they  were  visitors,  and  by  the 
proviso  of  the  statute,  exempt  from  the  power  of  the  commis- 
sioners. The  lord  keeper  declared,  that  as  they  were  trustees 
as  well  as  visitors,  they  were  not  within  the  intent  of  the  pro- 
viso, declaring,  '*  that  if  it  was  otherwise  construed,  this  breach 
of  trust  would  escape  unpunished,  unless  in  chancery  or  in  par- 
liament, which  would  be  a  tedious  and  chargeable  suit  to  pooi 
persons."     The  heavy  expenses  attending  iit  that  time  a  suit  in 
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chancery,  we  may  conjecture,  when  we  are  told,  that  it  had  been 
cnstomaiy  to  give  presents  to  the  chancellors,  the  amount  of 
which,  as  disclosed  in  Ihe  trial  of  Lord  Bacon,  was  great  and 
extensive.  Further,  about  this  time,  the  contest  between 
ooorts  of  law  and  the  chancery  was  at  its  height,  and  suitors, 
I>articularly  such  as  were  benefited  by  the  charitable  donations 
mentioned,  would  apply  to  a  court  of  equity  with  some  reluc- 
tance, as  it  was  but  a  few  years  from  this  time  that  indictments 
were  preferred  against  the  suitors,  solicitors,  and  a  master  in 
chancery,  for  questioning  in  the  court  of  chancery  a  judgment 
obtained  on  the  king's  bench.  Furthermore,  the  practice  of  the 
court  of  chancery  was  not  at  this  time  reduced  to  much  system — 
the  o£Elce  of  chancellor  having  been  filled  indiscriminately,  as 
we  are  told,  by  lawyers,  churchmen,  and  courtiers.  The  juris- 
diction over  a  considerable  part  of  the  charities  then  existing, 
had  been  given  to  other  tribunals — some  to  the  court  of  wards 
and  liveries.  The  lands  of  the  suppressed  abbeys  and  monas- 
teries were  placed  in  the  hands  of  commissioners,  under  the 
superintendence  of  the  courts  of  augmentation  of  the  king's 
revenue,  and  it  was  customary  at  that  time  to  proceed  in  cases 
similar  by  commissioners. 

The  statute  of  13  Edward  I.  provided,  that  if  lands,  given 
for  free  alms  and  relief  of  the  poor,  were  not  employed  for  that 
purpose  for  two  years,  the  lands  should  revert  to  the  donor, 
and  he  might  have  a  writ  of  cessavit,  which  was  undoubtedly 
effectual  as  to  aU  that  class  of  charities.    To  furnish  a  better 
remedy,  one  that  should  extend  to  every  diocese  and  every 
county — ^that  should  be  attended  with  comparatively  a  small 
expense  and  charge,  and  of  which  any  could  avail  themselves 
by  petition,  without  being  subject  to  the  expense  of  a  suit  in 
equity,  or  without  being  subject  to  cost,  unless  they  objected 
to  the  proceedings  of  the  commissioners,  were  undoubtedly 
reasons  sufficient  for  passing  that  statute.     But  whether  they 
are  satisfactory  or  not,  is  but  of  little  importance,  if  it  is  found 
that  the  elements  of  the  law  of  charity  were  recognized  in  the 
courts  of  England,  and  the  court  of  chancery  exercised  a  con- 
trol over  charitable  uses  before.     That  there  has  always  been  a 
disposition  in  England  to  favor  devises  and  legacies  of  this 
character,  is  not  to  be  denied.   The  very  early  decision  mentioned 
by  Plowden,  628,  where  the  courts  of  law  upheld  a  devise  to 
St.  Andrew's  church  in  Holborn,  by  construing  it  as  a  devise  to 
the  parson,  who  was  penona  capax,  evinced  this  disposition. 
The  whole  course  of  their  decisions  since,  has  been  in  accord* 
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ance  with  this  idea;  and  where  they  have  considered  a  charitable 
use  dec  ared  in  a  will  good,  and  have  supplied  any  defect  which 
existed  in  the  will,  for  the  purpose  of  upholding  the  use,  they 
have  only  acted  in  analogy  to  their  proceedings  in  other  cases. 
It  is  a  familiar  principle,  that  this  court  will  aid  a  defective  con- 
veyance. The  cases  where  this  subject  has  come  before  the 
courts  in  this  country,  are  numerous.  The  law,  in  relation  to 
charitable  uses,  is  recognized  in  many  of  our  sister  states.  And 
it  is  alone  upon  this  principle,  that  many  of  their  decisions  can 
be  supported. 

The  case  of  The  Baptisl  Association  v.  Hart's  Executors,  4 
Wheat.  1,  though  it  was  truly  a  question  of  local  law,  arising 
under  a  statute  of  Virginia,  repealing  in  terms  the  statute  of 
Elizabeth,  and  which  was  undoubtedly  intended  to  abolish  the 
law  of  charitable  uses  in  that  state,  yet  it  must  be  admitted, 
was  decided  on  general  principles,  applicable  to  all  the  states 
where  that  statute  is  not  in  force.  To  avoid  coming  in  collision 
with  the  decision  in  that  case,  the  courts  have  been  somewhat 
astute  in  endeavoring  to  make  distinctions  between  that  and  the 
case  before  them.  In  the  case  of  IhrreU  v.  Taylor,  before 
mentioned,  which  was  before  this  decision,  the  law  upon  the 
subject  of  charitable  uses  was  recognized'.  The  case  of  Ingliss 
V.  Sailor's  Snug  Harbor,  8  Peters,  99,  it  appears  to  me,  can  only 
be  supported  on  the  principles  of  the  law  of  charitable  uses. 
It  is  placed  on  the  ground  of  an  executory  devise  by  one  of  the 
judges,  but  according  to  the  case  of  the  Baptist  AssociaHon, 
the  devise  was  void  for  want  of  a  person  to  take,  and  the  estate 
descended  to  the  heirs,  and  no  courts  in  this  country  have  ever 
admitted,  that  property  once  vested,  can  be  divested. 

Judge  Johnson,  who  concurred  in  tbe  decree  in  the  last  case, 
considered  the  law,  in  relation  to  charities,  as  existing  in  the 
state  of  New  York.  Two  of  the  judges,  viz.,  the  chief  justice 
and  Judge  Story,  considered  the  case  of  the  Baptist  Association 
as  governing  the  case  before  them,  and  dissented.  The  case  of 
Beatty  et  al.  v.  Kurts  etal.,2  Pet.  666,  was  also  a  recognition  of 
the  doctrine,  applicable  to  public  and  charitable  uses.  The 
conveyance,  which  was  the  subject  of  that  suit,  as  the  court 
-  say,  if  valid,  must  have  been  considered  as  valid  upon  other 
principles  than  those  which  ordinarily  apply  between  grantor 
and  grantee.  The  law  in  such  cases,  in  the  language  of  Judge 
Thompson,  6  Pet.  435,^  applies  to  those  rules  adapted  to  the 

nature  and  cixonmstances  of  the  case.    In  delivering  the  opinion 
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of  the  conrfc,  Judge  Story  aajs,  that  the  bill  of  rights  iu  Mary- 
land recognizes,  to  a  certain  extent,  the  statute  of  Elizabeth, 
nnder  which  such  conveyances  would  be  upheld^  although  there 
was  no  specific  grantee  or  trustee.  As  to  which  I  may  remark, 
thai  if  the  clause  in  the  bill  of  rights  iu  Maryland,  which 
is  rather  an  exception  or  recognition  of  the  previous  valid- 
ity of  such  appropriations  (for  it  is  found  iu  an  excepting 
elanae  to  an  article  in  the  bill  of  rights  which  makes  void  all 
gifts  for  the  support  of  religious  teachers,  or  for  the  benefit  of 
any  religious  sect  or  denomination),  is  considered  as  recogniz- 
ing the  statute  of  Elizabeth,  there  is  much  stronger  reason  for 
asserting  that  the  clause  in  the  forty-first  ar:iGle  of  the  constitu- 
tion of  this  state,  before  referred  to,  not  only  recognizes  the 
doctrine  of  charitable  uses,  but  the  law  on  that  subject,  as 
established  by  the  judicial  tribunals  in  England,  and  all  the 
principles  of  the  law,  not  repugnant  to  the  constitution  of  this 
state.  We  are  not  disposed  however  to  say,  that  that  statute 
is  in  force  here,  although  there  is  not  wanting  a  very  high 
authority  for  the  position. 

The  case  of  BeaJUy  v.  Kurtz  is  considered  by  one  of  my 
brethren,  as  distinguishable  from  the  case  under  consideration, 
on  the  ground  that  each  member  of  the  Lutheran  society  is  to 
be  considered  as  having  an  interest  in  the  land  conveyed.  The 
eoort,  however,  do  not  lay  any  stress  upon  tiiat  circumstanco, 
ui  the  decision,  nor  was  it  urged  in  the  argument. 

The  case  of  The  City  of  Cincinnali  v.  The  Lessee  of  White, 
lecogniaes  the  law  in  relation  to  dedications  of  lands  to  chari- 
Idble  uses,  which  are  admitted  to  be  void,  wiUiout  any  grantee. 
The  sabjeet  has  been  fully  and  ably  investigated  in  New  York, 
and  we  have  the  authority  of  the  case  of  The  Trustees  of  New 
Rockdle^  2  Johns.  Ch.  29^  &°d  the  opinion  of  Chancellor 
JoDfls,  in  the  case  of  Orphan  Asylum  v.  MbCarter,  9  Oow.  440, 
in  favor  of  charitable  bequests,  and  the  jurisdiction  of  chan- 
eoiy  over  them. 

In  Pennsylvania,  the  case  of  McQirr  v.  Aaron,  1  Penn.  51 
(21  Am.  Dec.  361],  and  Witman  v.  Lex,  17  Serg.  &  B.  91  [17  Am. 
Dec.  644],  recognize  the  law  as  existing  in  that  state.  The  very 
fall  and  able  opinion  of  Judge  Baldwin  in  the  circuit  court  in 
that  district^  on  the  will  of  Sarah  Zane,  where  he  collects  and 
examines  with  great  industry  and  ability,  all  the  law,  statute  and 
common,  with  the  several  decisions  there,  which,  if  it  is  en- 
titled to  any  consideration  as  an  authority,  establishes  legacies, 


186  BuBB  V.  Smith.  [Vermont, 

BO  very  similar  to  the  legacies  in  the  will  under  consideration, 
is  conclusive  upon  the  subject. 

In  Massachusetts,  we  have  the  case  of  BarUeU  and  oihen  y. 
King'B  Ese'ra,  12  Mass.  637  [7  Am.  Dec.  99],  where  a  bequest  to 
a  pious  and  charitable  use  was  sustained  similar  to  the  bequest 
in  this  will,  in  trust  for  a  society  similarly  organized  and  con- 
stituted, to  the  societies  who  are  the  objects  of  Mr.  Burr's 
bounty,  the  case  being  in  no  other  wise  distinguished  from  this^ 
except  that  the  trustees  were  named. 

There  is  also  the  recent  case  of  Emery  y.  Gowing  [Ooing  v. 
Emery,  26  Am.  Dec.  645],  of  which  we  have  a  manuscript  copy , 
where  the  statute  of  Elizabeth  is  considered  as  in  force  in  that 
state. 

In  Connecticut,  we  find  a  legacy  to  be  disposed  of  among  the 
brothers  and  sisters  of  the  deceased,  as  the  executors  should 
judge  most  in  need  of  the  same,  according  to  their  best  discre- 
tion, was  held  not  void  for  uncertainty,  and  the  executor  hav- 
ing deceased,  a  committee  or  trustee  was  appointed  to  execute 
the  trust:  BuU  v.  BuU,  8  Conn.  61  [20  Am.  Dec.  86]. 

In  New  Jersey,  in  the  case  of  Hendrickson  v.  Bicks,^  the  doc- 
trine of  charitable  uses  was  recognized. 

In  North  Carolina,  in  the  case  of  Oriffin  v.  Oraham,  Hawk. 
97  [3  Am.  Dec.  619],  after  a  full  and  elaborate  investigation,  it 
was  held,  that  the  statute  of  Elizabeth  was  in  force  in  that 
state.  That  independent  of  the  statute,  and  though  the  juris- 
diction of  the  court  of  chancery  in  England  over  charities  should 
be  considered  as  belonging  to  the  court,  not  as  a  court  of 
equity,  but  as  administering  the  prerogatives  of  the  crown,  yet 
the  court  of  equity  in  that  state  had  the  like  jurisdiction;  and 
that  where  there  were  trustees,  and  a  definite  trust,  and  specific 
objects  pointed  out,  the  court  would,  as  a  matter  of  trust,  take 
cognizance  of  the  same,  by  virtue  of  its  ordinary  juiisdiotion,  as 
a  court  of  equity. 

In  this  state,  in  the  case  of  Stone,  ExeoiUar  of  Fuller,  t.  Orif» 
fin,  3  Yt.  400,  a  church  or  society  incorporated,  was  held  to 
be  capable  of  receiving  the  use  of  property,  devised  to  trustees 
for  their  benefit.  In  all  these  cases,  it  is  apparent,  that  the 
courts  have  endeavored  to  uphold  donations  for  public,  pious, 
or  charitable  uses,  and  to  get  over  all  critical,  technical  excep- 
tions against  them,  probably  thinking  that  they  were  part  of 
the  voluntary  system  adopted  in  this  country,  for  the  support 
of  pious,  religious,  and  charitable  institutions  and  associations, 

1.  ParbAps  8hU»ett t.  OHidridBton,  8ml.  87T,  U  tirtwidtil. 
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aod  in  which  we  are  distingniahed  from  those  ooontrieB  where 
religion  is  sustained  bj  force  of  law,  and  by  extensire  chorch 
establidunents.  The  weight  of  authority  in  the  American 
ooortSy  is  evidently  in  favor  of  the  law  of  charitable  uses,  and 
the  jorisdiction  of  courts  of  equity  over  them. 

The  jurisdiction  exercised  in  these  cases  is  different  from  the 
specially  delegated  jurisdiction  which  the  chancellor  exercises 
OTer  idiots  and  lunatics,  and  over  general  charities  and  the  visi- 
tatorial power  over  eleemosynary  corporations,  which  is  exer- 
daed  on  petition.  Where  there  is  a  general  charity,  as  a  devise 
to  pious  and  charitable  uses,  the  king  may  dispose  of  it;  and 
the  course  is,  to  apply  to  the  king  by  petition  for  a  sign  man« 
ual:  Amb.  712.' 

A  court  of  chancery,  as  such,  has  no  jurisdiction  to  remove 
the  officers  of  a  corporation,  but  where  the  crown  become  visit- 
ors for  want  of  an  heir  of  the  founder,  and  the  removal  of  the 
officers  is  sought,  it  is  by  petition  to  the  great  seal.  This  juris- 
diction is  like  that  exercised  over  idiots  and  lunatics  by  the 
chancellors,  as  the  representatives  of  the  king.  It  is  a  proceed- 
bg  before  .the  chancellor,  and  not  in  the  court  of  chancery, 
AS  was  said  by  the  master  of  the  rolls:  Ex  patie  Dann^  9  Yes. 
547. 

The  proceedings  in  charity  cases  are  usually  before  the  court 
of  chancery,  under  their  general  equity  jurisdiction.  In  the 
ease  of  a  petition  to  the  chancellor,  no  costs  are  taxed.  On  bill 
or  information  in  the  court  of  chfincery,  costs  are  allowed.  It 
is  to  be  remembered,  that  this  distinction  has  been  made,  that 
where  there  is  a  bequest  to  trustees,  for  charitable  purposes,  the 
disposition  is  made  by  a  court  of  chancery,  and  a  scheme  is 
laid  before  the  master.  Here,  I  apprehend,  the  court  act  on 
their  general  equity  jurisdiction.  But  if  no  trust  is  interposed, 
and  the  disposition  ia  to  charity  generally,  an  application  must 
be  made  for  a  sign  manual;  and  on  this,  the  chancellor  acts  as 
the  specially  delegated  officer  of  the  crown. 

It  is  however,  somewhat  immaterial  here,  under  what 
head  this  jurisdiction  is  exercised;  although  I  have  no  doubt 
it  is  under  the  general  equity  jurisdiction  of  the  court  of 
chanoery,  the  same  which  is  exercised  over  other  trusts. 
We  bave  all  the  powers  incident  to  a  court  of  chancery 
(Stat.  123);  our  rules  are  to  be  conformed  to  the  rules  and 
preoedents  ee^blished  in  courts  of  chancery  in  Oreat  Britain, 
so  far  as  is   consistent  with   our  constitution  and  laws,  and 
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we  can  exercise  all  the  jurisdictdon  OTsr  iufants,  lanatics, 
charitieB,  etc.,  which  are  exercised  by  the  chancellor  or  the 
courts  of  chancery  in  Qreat  Britain  (except  that  which  is  dele- 
gated to  other  tribunals),  exercising  them  according  to  our  law, 
and  not  according  to  their  statutes.  Believing  that  the  princi- 
ples and  elements  of  the  law,  in  relation  to  donations  to  char- 
itable uses,  was  known  and  established  in  England  long  before 
the  statute  of  Elizabeth — that  gifts  and  grants  may  be  made  for 
purposes  of  relief  to  the  poor,  and  for  upholding  charitable  pur- 
poses, having  in  view  the  moral,  intellectual,  and  religious  im- 
provement of  the  objects  which  are  from  necessity  genend, 
uncertain,  and  indefinite — ^that  communities  and  associations 
might  bo  united  for  the  purpose  of  receiving  these  donations 
and  dlBtiibuUng  them — that  they  are  within  the  jurisdiction  of 
a  court  wf  equity,  which  by  its  constitution  and  ruleSy  is  alone 
adapted  to  cany  them  inio  effect;  and  believing  also,  that  the 
law,  which  has  been  built  and  established  by  a  series  of  doc- 
trines, as  well  as  the  jurisdiction,  does  not  necessarily  arise,  or 
grow  out  of  that  statute,  we  believe  that  many,  if  not  most  of 
the  decisions,  in  cases  which  have  been  before  the  court  of  chan- 
cery, are  applicable  to  this  country,  and  are  authorities  here. 
Nothing  further  will  be  necessary  than  to  compare  the  legacies 
given  in  this  will  with  those  which  have  been  established  as 
valid  by  decided  cases,  and  from  them  learn  whether  they  are 
such  as  can  and  ought  to  be  carried  into  effect,  in  the  exercise 
of  our  equity  jurisdiction.  How  many  of  the  cases  which  have 
been  decided  on  the  doctrine  of  cy  pres,  are  incompatible  with 
our  free  institutions,  it  is  not  necessary  here  to  inquire  or  de- 
cide. One  thing  however  may  be  confidently  affirmed,  there 
are  no  reasons  of  state,  no  considerations  arising  from  an  estab- 
lished religion,  requiring  us  to  refuse  to  carry  into  effect  a 
bequest  to  a  charitable  use,  lest  it  should  tend  to  propagate  a 
false  religion. 

The  decision  in  the  case  of  Tlie  King  v.  Lady  PortingUm^  1 
Salk.  162;  3  Id.  34,  would  not  be  considered  as  compatible  vrith 
our  free  and  liberal  ideas  on  the  subject  of  religion.  A  jew 
might  here  give  his  property  for  building  a  synagogue,  and  we 
should  not  appropriate  it  to  building  a  foundling  hoepital: 
Amb.  228.'  We  should  be  loath  to  decide,  that  a  devise  for 
bringing  up  poor  children  in  the  Roman  Catholic  faith,  was 
void;  and  yet  declare  that  it  should  go  to  such  uses  as  others 
might  direct:  7  Yes.  490.'    But  when  we  do  find  a  charitable 
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intent,  and  piopeitj  given  for  any  public,  pious,  and  charita- 
ble uae,  tolesaied  among  us,  and  we  can  carry  it  into  effect  in 
Ibe  ezeioiae  of  our  equitable  jurisdiction,  as  a  court  of  cban- 
eery,  we  ougbt  to  do  it;  and  more  especially,  we  should  hesi- 
tate about  giring  the  property,  left  by  a  testator,  to  those  who 
were  not  considered  by  him  as  in  any  way  entitled  to  it,  and 
disappoint  bis  pious  and  charitable  intention,  which  probably 
afforded  bim  a  consolation  in  his  departing  hours. 

On  examining  the  authorities  upon  this  subject,  some  of  the 
caaoo  will  be  found  directly  applicable  to  the  case  under  con- 
■ideration,  and  embracing  almost  every  point  raised  in  the  ar- 
gument. Theee  general  principles  have  been  established,  which 
aeem  to  rise  necessarily  from  the  nature  of  the  subject — that 
the  oonrt  are  to  be  liberal  in  the  construction  of  charitable  be- 
quests,  to  carry  into  effect  the  intention  of  the  testator — that 
where  Uiey  can  discover  the  charitable  intent,  they  will  carry 
it  into  execution,  and  support  the  charitable  purpose — that 
they  will  not  suffer  an  equitable  interest  to  fail  for  want  of  a 
trustee  to  support  it;  and  that  it  has  never  been  considered  as 
an  objection  to  a  charitable  use,  because  it  was  general  and  in 
some  measure  indefinite,  unless  there  was  an  uncertainty  as  to 
the  amount  intended  to  be  given,  or  the  general  purpose  was 
of  so  uncertain  and  indefinite  a  character,  that  it  could  not  be 
executed:  the  instances  of  which,  wUl  be  mentioned. 

In  the  case  of  Attomey^general  v.  Clarke^  Amb.  422,  a  legacy 
to  the  poor  inhabitants  of  St.  Leonards,  Shoreditch,  was  sus- 
tained, although  there  were  no  trustees  or  persons  to  select 
the  objects  named  in  the  will.  In  this  case,  a  reference  was 
made  to  the  case  of  AUomey^eneral  v.  Rance^  where  a  legacy 
was  given  to  the  poor,  without  designating  what  poor.  As 
the  testator  was  a  French  refugee,  it  was  given  to  the  poor 
refugees.  Similar  to  this  was  the  case  of  Powell  v.  Attorney- 
^eneral^  3  Meriv.  48,  where  a  bequest  to  the  widows  and  seamen 
of  the  town  of  Liverpool  was  sustained. 

A  bequest  to  the  widows  and  orphans  of  the  parish  of  Lin- 
field  was  objected  to,  for  that  the  description  of  the  persons 
was  too  general  and  unoertain.  It  was  held  good  as  a  gift  to 
the  poor  widows,  etc.:  AUomey'^general  v.  Comber ^  2  Sim.  & 
8tu.  93. 

In  the  case  of  AUame^'general  v.  Hickman^  2  Eq.  Oas.  Abr. 
US,  the  persons  who  were  to  relieve  the  objects  of  the  charity 
deosaaed  in  the  life-time  of  the  testator,  and  yet  the  legacy  was 
sustained.     The  j»e  jdeolared,  was  for  the  encouragement  of 
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Bach  non-ooDfomung  minisierB  as  should  preach  GKkI'b  word 
in  places  where  the  people  were  not  able  to  allow  them  a  snffl- 
oient  maintenance.  The  testator  left  the  disposition  of  this 
charity  to  persons  who  died  in  his  life-time.  The  chancellor, 
Lord  King,  said  the  charity  which  was  the  sabstanoe  of  the 
devise,  remained,  notwithstanding  the  death  of  the  trastees, 
and  could  be  administered  by  the  court,  as  well  as  if  the  legatee 
was  alive. 

The  case  of  Waller  t.  Ohiids^  Amb.  624,  is  very  similar  to  the 
present.  This  was  a  bill  brought  by  the  heir  at  law,  against 
the  executors  and  trustees,  to  set  aside  the  charitable  bequests. 
The  directions  in  the  will  were  to  pay  to  the  treasurer  or 
treasurers,  for  the  time  being,  of  a  society  or  fund,  for  the 
maintenance  and  bringing  up  of  dissenting  students  for  the 
ministry  of  the  gospeL  It  appears  there  were  three  denomina- 
tions, viz.,  the  Presbyterians,  Independents,  and  Baptists — 
each  of  which  had  a  society,  consisting  of  persons  chosen  out 
of  their  congregations,  called  the  managers  of  the  fund,  for  the 
support  of  pious  dissenting  ministers  of  their  denominations; 
that  collections  were  annually  taken  up  and  put  into  the  hands 
of  the  treasurers  thereof,  for  the  time  being.  This  bequest 
was  objected  to  as  void  for  uncertainty.  The  court  decided  in 
favor  of  the  charity,  and  ordered  the  money  to  be  paid  to  all 
the  treasurers  of  these  denominations,  upon  the  trusts  in  the 
will.  This  case,  unless  it  was  founded  on  the  statute  of 
Elizabeth  alone,  certainly  covers  the  whole  ground  contended 
for  by  the  different  societies  in  this  case. 

The  case  of  Attorney-general  v.  Stepney ^  10  YeB,  22,  where 
a  bequest  to  the  Welsh  circulating  charity  school  for  the  in- 
crease of  ChriBtian  knowledge,  and  promoting  religion,  and  to 
purchase  bibles  and  other  religious  books,  pamphlets,  and 
tracts,  as  the  trustees  should  devise,  was  held  to  be  a  good  be- 
quest, subject  however  to  such  checks  as  might  be  consistent 
with  the  religious  establishment  of  the  kingdom,  but  which 
would  not  be  required  in  this  country. 

These  cases  are  a  very  few,  selected  out  of  a  great  multitude, 
to  show  that  the  remarks  of  Qodolphin  and  Swinbum,  made 
long  since,  "that  testaments  to  pious  uses  are  not  void  in  re- 
spect of  uncertainty,  as  other  testaments  are,''  is  still  recognized 
as  the  law  upon  that  subject.  The  oases  where  legacies  have 
failed  for  uncertainty,  either  as  to  the  amount  intended  to  be 
given,  or  of  the  uncertain  and  indefinite  purpose  of  the  charity, 
are  none  of  them  similar  to  those  under  consideration. 
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In  the  oaae  of  Brawn  t.  Teale^  7  Yes.  50,^  the  bequest  was  for 
the  pmehaae  of  sach  books  as  may  have  a  tendency  to  promote 
the  interest  of  yirtae  and  religion,  and  happiness  of  mankind; 
and  was  determined  to  be  too  indefinite  to  be  executed  by  the 
conrt  The  correctness  of  the  application  of  the  principle  to 
that  ease,  was  however  doubted  by  Sir  William  Qrant  and  Lord 
Eldon:  9  Id.  899.*  A  bequest  *'  for  such  objects  of  beneyo- 
lence  or  liberality  as  the  bishop  should  appoint:''  9  Id.  399;' 
"for  such  benevolent  purposes  as  the  executors  might  agree 
on:"  8  Meriy.  7;*  a  bequest  for  such  charitable  or  public  uses, 
or  to  any  peraon  or  persons,  as  the  trustees  might  direet:  1  Sim. 
k  Stu.  69/  were  held  Toid,  as  uncertain  and  indefinite.  In 
all  these  cases,  there  were  no  specific  objects  or  purposes  of 
eharify — ^no  charitable  purposes  designated;  and  as  they  were 
general  and  indefinite,  and  could  not  be  executed,  the  legacies 
tailed  for  uncertainty. 

The  distribution  of  charitable  donations,  it  appears  also, 
may  be  made  by  persons  unincorporated,  and  who  are  shifting 
from  time  to  time:  Bayli»  and  Church  v.  Attorney-general,  2  Atk. 
S89.  The  lord  chancellor  observed,  that  though  the  aldermen 
and  inhabitants  are  not  in  point  of  law  a  corporation,  yet  as  the 
attorney-general  was  a  party,  he  made  a  decree  that  the  money 
■hould  be  disposed  of  as  the  aldermen,  for  the  time  being,  and 
the  principal  inhabitants  should  think  most  beneficial. 

In  the  application  of  the  principles  of  the  law,  and  these 
Tarious  decisions,  which  are  selected  from  a  great  number  (for 
the  subject  and  the  aotborities  have  been  fully  and  ably  sifted 
b  several  cases  within  a  few  years  previous  to  the  case  before 
Qs),  we  shall  find,  that  the  legacies  in  the  will  of  Mr.  Burr  are 
established  beyond  all  controversy,  if  these  decisions  are  to  be 
reeognized  as  authorities  upon  this  subject  in  our  courts. 
These  different  societies  have  been  long  known,  united,  and 
associated,  precisely  the  same  as  similar  societies  have  for  a 
long  time  existed  for  similar  purposes;  not  incorporated,  be- 
cause they  are  better  adapted  to  the  ends  of  their  associations, 
without  an  act  of  incorporation.  The  objects  of  their  associa- 
tion are  defined  and  certain,  and  the  members  are  generally 
those  who  contribute  their  funds  to,  and  are  from  sentiment 
and  duty  friendly  to  the  objects  of  their  association.  The  pur- 
poses are  such  as  have  been  considered  as  charitable  by  the  de- 
eisionB  of  courts  of  chancery  and  law,  and  have  been  recog- 
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nized  as  such  both  before  and  after  the  statute  of  EliBibeth, 
and  are  more  definite  than  many  enumerated  in  Porter^a  caae, 
for  which  lands,  tenements,  and  hereditaments  may  be  given. 
and  much  more  so  than  a  great  portion  of  those  which  hav« 
been  adjudged  to  be  good  charitable  uses  from  the  time  of 
Edward  I.  to  the  present  time.  The  funds  are  usually  ex- 
pended under  the  direction  of  a  board  of  managers  or  direct- 
ors. The  due  administration  of  them  can  be  enforced,  and  tbe 
maladministration  prevented  or  punished  in  a  court  of  chan- 
cery. If  the  objects  of  the  society  are  such,  for  which  money 
may  be  lawfully  given,  what  better  way  could  be  devised  to 
promote  that  object  than  to  employ  these  societies,  already 
organized  and  in  operation,  for  that  very  purpose? 

If  a  scheme  was  to  be  submitted  by  a  master  to  cany  into 
effect  the  objects  intended  by  this  will,  I  can  think  of  none  so 
good  as  to  direct  the  legacies  to  be  paid  to  the  societies  already 
in  existence.  The  testator  having  constituted  these  societies, 
or  their  managers  and  directors,  the  almoners  of  his  bounty,  to 
expend  the  legacies  for  the  objects  contemplated  in  their  asso- 
ciation, this  court  can  decree  the  money  to  the  amount  of  the 
legacies,  to  be  paid  them,  either  on  the  application  of  the  state's 
attorney,  or  on  the  application  of  any  of  the  members  of  the 
societies,  in  behalf  of  themselves  and  their  associates.  If  it 
was  a  perpetual  fund,  the  annual  income  of  which  alone  was  to 
be  appropriated,  the  court  would  find  some  way  to  perpetuate 
the  fund,  and  apply  the  income.  The  societies  in  this  case, 
are  to  receive  and  distribute  the  legacies,  according  to  the  in- 
tention of  the  testator,  for  the  purposes  of  their  association. 
They  receive  nothing  for  their  own  benefit  or  their  own  indi- 
vidual use.  The  individual  persons,  who  are  to  be  ultimately 
benefited,  are  of  course  undefined  and  unknown.  The  man- 
agers of  the  bible  society,  of  the  domestic  missionary  society, 
the  colonization  society,  and  the  tract  society,  are  sufficiently 
described,  according  to  the  case  of  BarUeU  v.  King^  12  Mass.  5d6 
[7  Am.  Dec.  99 1,  and  the  objects  as  fully  pointed  out  as  in  tbe 
case  of  AUotmey -general  v.  Stepney,  10  Ves.,  or  Attorney-general 
V.  Comber.^  They  are  competent  to  expend  this  property,  which 
is  not  given  as  a  perpetual  fund,  but  for  imn^diate  distnbu- 
tloUy  responsible  both  in  conscience  and  law  for  their  fidelity 
in  executing  their  trust. 

Having  the  view  already  expressed,  of  the  law,  of  the  juiie- 
diction  of  the  court,  and  the  nature  of  these  legacies,  wo  must 

L  9  Sim.  k  Sto.  93. 


Feb.  1835.]  Bubb  v.  Sjoth.  193 

of  ooane  come  to  the  conclusion,  that  if  theie  was  a  devise  of 
real  estate,  directly  to  these  societies,  or  the  Ai^n"«^l  income  of 
the  estate  was  devised  to  them,  we  should  decree  a  sale,  if 
necessary,  and  the  proceeds  paid  over,  or  subetitate  a  trustee 
to  suQport  the  fee.  It  being  however  a  devise  of  money  not 
for  the  purpose  of  a  perpetual  fund,  I  can  see  no  objection  in 
decreeing  the  money  to  be  paid  to  the  one  who  ordinarily  re- 
ceivee  and  keeps  the  funds  of  these  societies,  or  to  the  treasurer 
for  the  time  being,  whoever  he  may  be,  as  was  done  in  the  case 
of  Waller  v.  ChUd^*  But  inasmuch  as  the  testator  has  directed 
that  the  legacies  should  be  paid  to  the  treasurers  of  the  societies 
for  the  time  being,  whose  receipts  are  to  be  a  suf&cient  dis* 
ehaige,  the  court  have  considered  that  whoever  was  designated 
to  that  office  or  appointment,  on  the  death  of  the  testator,  is 
the  person  or  trustee  to  whom  the  legacies  are  to  be  paid,  and 
who  is  capable  of  receiving  the  legacies  as  they  become  due, 
for  the  use  and  benefit  of  these  societies,  to  be  disposed  of  by 
them  for  the  objects  contemplated  in  their  associations,  agree* 
able  to  the  intent  of  the  testator,  and  the  solicitor  may  draw  a 
decree  agreeable  to  the  minutes  herewith  famished. 

In  this  result,  I  am  authorized  to  say,  that  a  majority  of  the 
court  concur. 

ILkTTocKS,  Chancellor,  dissenting.  The  amount  of  property 
involved  in  this  case  has  elicited  much  industry  in  the  prepara- 
tion and  great  talent  in  the  argument.  The  case  has  been 
several  times  argued,  but  the  court  have  never  been  so  fortunate 
as  to  come  near  unanimity;  and  upon  its  decision,  the  minority 
not  being  a  solitary  individual,  it  relieves  me,  as  I  agree  with 
the  learned  judge  who  has  dissented,  from  going  into  the  case 
in  detail,  which  indeed,  from  the  great  learning  which  the 
counsel  have  displayed,  would  be  quite  above  my  ability.  Yet 
the  importauce  of  the  question,  and  the  fear  that  the  precedent 
may  lead  to  dangerous  consequences,  and  having  left  the  court 
before  the  decision  was  pronounced,  induces  me  to  record  some 
of  the  reasons  of  my  dissent,  without  pretending  to  discuss  the 
whole  subject.  For  it  may  happen  that  a  judge  as  well  as  a 
juror  may  feel  that  it  is  his  duty  to  resist  the  conclusion  which 
has  been  ingeniously  urged  upon  him,  without  having  learning 
enough  to  detect  all  the  errors  in  the  process. 

Among  the  points  presented  in  writing  by  one  of  the  able 
counsel  for  the  societies,  at  the  last  term,  were  the  following: 

1«  Amb.  834. 
Dm.  Vol*.  IXIX'-IS 
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'*  9.  In  the  case  of  a  charitable  use,  like  other  trusts,  there 
must  be  a  legal  estate  to  support  it. 

"  10.  The  testator  has  vested  the  legal  estate  in  these  money 
legacies  in  question,  subject  to  the  charitable  use,  in  the  treas- 
urer for  the  time  being,  viz.:  the  time  when  the  legacy  is  to 
vest." 

The  ninth  proposition,  although  it  has  not,  I  belieye,  been 
repeated  by  the  gentleman  this  term,  I  regard  as  the  frank  ad- 
mission of  a  good  lawyer,  made  from  a  conviction  that  it  was 
undeniable,  and  which  satisfied  me  of  its  truth. 

The  tenth  being  an  adverse  proposition,  required  to  be 
proved;  and  if  that  is  made  out,  the  generous  advocate  has  lost 
nothing  by  the  ninth.  On  this  tenth  point,  in  my  view,  hangs 
all  the  law  and  the  equity  that  should  govern  the  case;  for  if 
the  property  was  vested  in  the  societies,  or  their  treasurers,  it 
should  be  decreed  to  them,  and  if  necessaxy,  they  should  be 
protected  in  the  enjoyment  of  it,  by  expending  it  in  works  of 
piety  and  charity,  according  to  the  benevolent  intentions  of  the 
associatious.  If  not,  the  residuary  legatees  are  fairly  entitled 
to  it  for  their  benefit,  according  to  the  undisputed  powers  of 
the  court  of  chancery  relating  to  legacies  and  trusts. 

I  am  satisfied,  from  the  arguments  and  authorities  cited,  thai 
no  legal  estate  passed  by  will  to  the  societies  or  the  treasurers, 
nor  any  individuals  who  have  been  or  will  be  treasurers;  and 
as  I  understand  that  to  be  the  opinion  of  a  majority  of  the 
court,  I  am  not  a  dissentient  on  this  point,  and  therefore  it  is 
not  my  province  to  state  the  grounds  of  this  opinion. 

The  arguments  that  are  the  most  strongly  urged  at  this  term 
are,  that  it  is  within  the  power  and  is  the  duty  of  this  court,  as  a 
court  of  chancery,  to  sustain  these  bequests  as  appointments  to 
pious  and  charitable  uses,  if  they  are  not  supported  by  the  law; 
that  we  are  warranted  in  doing  this  by  the  civil  law  as  adopted 
by  the  English  courts  of  chancery  before  the  statute  of  Eliza- 
beth, or  at  all  events  after;  and  that  the  spiiit  of  the  statute 
has  descended  to  us,  and  if  absolutely  necessaxy,  the  statute 
itself. 

Lord  Mansfield,  it  has  been  said,  would  resort  to  the  civil 
law  when  straitened.  The  Boman  law,  in  its  day,  was  wise 
and  potent;  but  when  the  numerous  popish  clergy  who  followed 
William  the  Conqueror,  and  engrossed  all  the  offices  in  the 
realm,  being  ignorant  of  the  laws  of  England,  introduced  the 
civil  law,  and  intermixed  it  with  their  own  canon  law,  it  was 
seen  to  be  favorable  only  to  the  monkish  clergy,  who  were  de- 
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lighted  with  it;  bnt  it  was  uniyersallj  resisted  by  the  nobility 
and  laily.  Bot  the  pope,  with  his  enthroned  archbishops  and 
installed  bishops,  was  an  overmatch  for  the  nation,  and  in  the 
foorth  reign  from  the  conquest,  fastened  these  laws  upon  them, 
together  with  an  appeal  to  the  court  of  Rome,  as  a  part  of  the 
common  law;  and  it  is  remarkable  that  at  the  reformation,  in 
lieu  of  abolishing  the  canon  law,  the  statute  of  25  Henry  YIII. 
established  it  when  not  repugnant  to  the  law  of  the  land  or  the 
king's  prerogative,  until  a  new  canon  law  should  be  made, 
which  not  being  done  by  the  1  Elizabeth,  that  statute  was  re- 
vived and  confirmed^  and  there  having  been  no  canon  law  of 
tbe  land  before  the  popish,  and  none  having  been  substituted 
idnce  the  reformation,  it  seems  the  protestant  episcopal  church 
in  England  is  still  governed  by  the  canons  of  the  mother 
church. 

But  the  civil  law,  save  such  part  as  has  become  canon,  has 
not  been  established  by  act  of  parliament,  and  if  it  had,  with 
the  same  exceptions  ("when  not  repugnant  to  the  law  of  the 
land  "),  would  not  affect  the  construction  of  wills,  upon  which 
the  common  law  is  not  silent,  and  to  the  courts  of  which  the 
chancellor  himself  often  resorts  for  aid.      The  civil  law,  as 
such,  has  no  force  in  England,  except  from  usage  in  some  par- 
ticular cases,  and  in  some  particular  courts,  where  they  Lave 
adopted  the  civil  law  doctrine  of  charities.     Roberts  on  Fraud, 
353,  in  note  125,  says:  ''  By  the  civil,  and  more  particularly  by 
the  canon  law,    certain  preferences    and  indulgencies  were 
allowed  to  the  iestamenta  ad  pias  causas.    But  it  does  not  ap- 
pear that  pur  law  makes  any  distinction  in  favor  of  a  will  for 
tbe  benefit  of  a  charity.     Thus  if  a  devise  be  made  to  A.  and 
his  heirs,  and  if  A.  die  without  heirs,  to  a  charity,  such  devise 
over  is  void,  as  it  would  be  in  case  of  common  persons;  and  no 
favorable  construction  will  take   place  to  give  effect  to  such 
devise  over,  such  as  would  be  made,  if  it  were  to  a  persou 
related  in  blood,  so  as  to  be  capable  of  becoming  tbe  heir  at 
law,  from  an  implication  of  intention,  founded  upon  the  im- 
possibility that  the  first  devisee  should  die  without  heirs,  while 
the  ulterior  devisee  was  living,  by  restricting  the  sense  of  tbe 
word  'heirs'  to  heirs  of  the  body."      He  cites  Crb.  Car.  57,* 
AUorney-general  v.  OUL*    This  last  case  was  an  information 
by  the   nttorney-geueral  to  establish  a  charity,  and  the  lord 
chancellor  said:  "As  to  what  is  said,  that  the  devise  of  the 
remainder  ought  to  be  supported  as  given  to  a  charity,  suppos- 

1.  Beam  ▼.  AUen.  2.  3  P.  Wins.  370. 
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ing  it  void  if  given  to  a  common  person,  so  shall  it  be  also 
when  given  to  a  charity ;''  and  adds,  that  "heirs"  shall  not 
be  construed  to  mean  heirs  of  the  body,  where  the  devise  over 
is  not  inheritable,  and  quotes  many  authorities;  thns  making 
blood  a  greater  favorite  of  the  law  than  charity  even. 

The  same  note  adds,  "  and  on  a  deficiency  of  assets,  legacies 
to  a  charity  will  abate  in  proportion  of  others/'  and  cites  two 
cases,  1  P.  Wms.,  and  adds,  "  but  nevertheless,  our  courts  of 
law  or  equity  will  not  enjoin  the  spiritual  court  from  proceed- 
ing in  legatory  matters  according  to  the  civil  law:  Funding 
V.  Bound,  1  Yern.  230."  In  MaOera  v.  Makers,  1  P.  Wms. 
422,  the  master  of  the  rolls  says,  "  that  the  charities,  though 
preferred  by  the  civil  law,  ought  to  abate  in  proportion,  for  they 
were  but  legacies."  In  AUomey^eneral  v.  Hudson,^  the  lord 
chancellor  said  that  all  the  legacies,  as  well  to  charities  as 
others,  should  abate  in  proportion,  for  though  the  Boman  law 
preferred  a  pious  or  charitable  legacy  to  others,  ours  does  not; 
and  in  a  note  it  is  said:  **  But  the  spiritual  court  give  a  prefer- 
ence to  charity  legacies,  and  Lord  North  would  not  enjoin 
them."  This  shows  that  there  is  yet  a  conflict  of  laws  in  the 
different  courts  as  to  charitable  uses;  and  this  single  note  is 
some  evidence  to  my  mind,  that  the  general  understanding  of 
the  profession  there  is,  that  the  common  law  will  not  violate  its 
own  settled  principles  in  favor  of  a  charity  which  may  not  al- 
ways be  just;  for  what  a  charity  gains,  some  one  or  more  must 
lose;  and  it  is  not  because  our  ancestors  thought  less  of  piety 
and  charity,  but  because  they  respected  more  the  certain  and 
sure  tenure  of  property  and  the  tranquil  succession  of  the  off- 
spring to  that  of  their  ancestors,  that  they  guarded  more 
agaiust  the  caprice  of  testators. 

Much  creditable  research  and  acumen  have  been  shown  in 
endeavoring  to  make  out  that  the  courts  of  chancery,  by  their 
common  and  ordinary  jurisdiction,  independent  of  the  statute 
of  Elizabeth  and  of  the  prerogative,  have  sustained  defective, 
and  at  law,  void  bequests  to  charities,  etc.  Duke  on  Charitable 
Uses,  with  the  readings  of  Sir  Francis  Moore  upon  the  statute 
of  charitable  uses,  which  it  is  said  to  be  suspected  had  escaped 
the  attention  of  the  supreme  court  of  the  United  States  and 
of  Lord  Loughborough,  and  which  is  so  rare  in  America 
that  its  only  fellow  is  in  the  library  of  some  (I  suppose  inac- 
cessible) antiquarian  society,  has  been  imported  for  the  occa- 
sion.   As  great  judges  and  chancellors  have  differed  on  this 
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topic,  it  was  a  fit  subject  of  forensic  criticiBm,  but  to  me  it  ap« 
pean,  that  if  there  have  been  some  few  such  decisions,  they 
were  made  by  confouDding  the  civil  and  canon  law,  the  pre« 
▼ious  statutes,  and  the  prerogative  together,  with  the  super- 
stitions of  the  times,  and  have  become  as  obsolete  as  the  book 
which  contains  them,  and  which,  it  seems,  is  not  known  at  the 
capital  and  scarcely  at  Westminster  Hall,  and  should  now  be 
regarded  rather  as  buoys  to  deter  than  beacons  to  invite. 

Many  of  the  cases  in  Duke  show  that  wretched  work  was  made 
with  charitable  uses,  some,  if  not  all,  under  the  statute.  A  few 
will  be  transcribed  as  a  specimen.  Page  386:  "  A  wife  having 
power  to  dispose  of  her  personal  estate,  which  only  compre- 
hended what  she  had  before  marriage,  got  afterwards  into  the 
possession  of  a  large  personal  estate,  in  a  private  manner,  upon 
the  death  of  her  father,  and  concealing  the  same  from  her  hus- 
band, disposed  thereof  to  charities.  Held,  that  what  was  so 
concealed  from  the  husband  shall  not  be  made  good  to  him,  so 
ma  to  disappoint  the  charities."  Page  390:  "A  devise  to 
trustees  for  the  benefit  of  a  charity,  the  trustees  died  in  the  life- 
time of  the  testator,  though  it  be  a  lapsed  legacy  in  law,  it  is 
subsisting  in  equity."  Page  401:  Lord  Hardwicke  says:  "This 
18  a  different  kind  of  charity  from  those  pretended  ones  in  the 
times  of  popery  and  monkery."  Page  360:  **  An  inscription  on 
the  donor's  tombstone,  declaring  the  donor's  gift  to  a  chari- 
table use,  was  found  in  hoBc  verba,  and  a  decree  thereupon  ac- 
cordingly, and  is  a  very  good  precedent."  This  inscription  was 
the  posthumous  offspring  by  another  father.  Sir  Francis 
Moore's  readings,  Duke,  128:  "  It  was  decided,  that,  in  case  of 
will  by  a  popish  recusant  to  students  in  divinity  did  not  mean 
poor  priests,  for  that  was  no  charity,  but  superstition."  Page 
124:  "  Beligion  being  variable,  according  to  the  pleasure  of  suc- 
ceeding princes,  that  which  at  one  time  is  held  for  orthodoxy, 
may  at  another  be  accounted  superstitious,  and  then  such  lands 
are  confiscated.  Therefore,  a  gift  of  lands  to  maintiain  a  chap- 
lain or  minister,  to  celebrate  divine  service,  is  neither  within 
the  letter  nor  spirit  of  the  statute  of  Elizabeth."  Page  125: 
"  To  find  bows  and  arrows  for  poor  children  of  a  poor  man  is 
good,  because  it  is  an  ease  to  the  fathers  who  are  bound  to  find 
them."  And  to  complete  the  list  of  unjust  and  ridiculous  de- 
dsions,  it  was  gravely  adjudged. 

It  is  said,  though  it  is  not  in  Duke,  that  where  an  Israelite 
left  money  to  build  a  synagogue,  that  was  superstitious;  but  as 
tlie  jew  evidently  had  a  charitable  intent,  the  money  should  be 
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laid  out  to  build  a  lying-in  hospital.  Shall  we  now  assume  tha 
power  that  was  there  exercised,  whether  it  was  ordinary  or  ex- 
traordinaxy — whether  it  was  the  spirit  of  the  statute  of  chari- 
table uses,  or  the  domination  of  the  clergy,  who  had  acquired 
much  of  the  landed  property  of  the  kingdom,  and  the  bishop 
being  the  orphans'  court,  denied  their  right  to  pei'sonal  prop- 
erty, and  gave  it  to  strangers  in  charity  at  pleasure,  until  the 
statute  of  distributions,  or  any  other  cause  which  occasioned 
these  odious  decisions  ?  I  think  not,  so  far  as  I  know,  untD 
this  case  arose,  no  one  in  this  state  ever  dreamed  of  such  i 
chancery  power. 

As  to  the  statute  of  Elizabeth  being  in  force  here,  that  haa 
latterly,  with  great  discussion,  been  abandoned  in  the  argu- 
ment.  The  forty-first  section  of  the  constitution  of  Yermonti 
has  been  urged  as  authorizing  the  court  to  extend  the  protection 
claimed  to  these  societies.  But  the  latter  clause,  which  says, 
**  under  such  regulation  as  the  general  assembly  of  this  state 
shall  direct,"  evidently  gives  this  power  to  that  body.  They 
can  enact  a  statute  of  charitable  uses,  in  addition  to  what  they 
have  done  for  them.  Granting  the  power  to  them,  is  not  grant- 
ing it  to  us;  but  is  virtually  saying,  if  it  means  this  protection, 
that  we  have  it  not,  and  is  in  favor  of  the  other  side,  who  have 
also  quoted  it.  If  it  means  other  protection  and  encourage- 
ment, it  has  nothing  to  do  with  this  case.  It  is  also  contended 
that  the  statute  of  Elizabeth,  or  the  spirit  of  it,  has  been  in- 
troduced into  most  of  the  states:  in  some  of  the  old  states,  it 
has  been  so  considered,  it  seems. 

The  Pennsylvania  case,  reported  in  the  pamphlet  produced, 
in  which  Judge  Baldwin  displays  so  much  learning,  was  decided 
on  the  ground  that  the  Quaker  societies  '*  must  be  considered 
as  a  body  politic  or  corporate  by  presumption — as  possessing 
and  enjoying  the  right  of  succession,  with  the  same  rights  of 
property,  as  natural  persons  do  by  inheritance."  That  aided 
the  cause.  The  balance  of  the  opinion  is  what  has  been  called 
sloping  over. 

In  New  York,  Chancellor  Kent  says,  it  was  unsettled  when 
he  wrote;  notwithstanding  Chancellor  Jones'  opinion,  I  do  not 
understand  that  the  glebe  rights  in  Vermont  are  held  upon  any 
chancery  or  charitable  use  principle,  but  upon  the  common 
principles  of  grants— the  fee  to  vest  in  the  parson,  when  in- 
ducted like  one.  And  the  New  Hampshire  grants  to  the  first 
settled  minister,  like  a  devise  to  the  future  children  of  A. 
But  if  it  were  so,  the  decision  of  the  supreme  oourt  of  the 
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United  States,  in  which  this  state,  by  granting  away  these  lands 
to  common  schools,  had  made  itself  a  party,  would  hardly  be 
adopted  as  the  local  common  law.  But  after  all,  suppose  it 
Ytere  granted  that  all  the  English  courts  of  chancexy  have  and 
do  consider  that  the  system  of  churches  is  established,  and  that 
by  these  ordinary  powers,  they  can  support  bequests  defective 
at  law,  is  it  applicable  to  our  government  and  community  ?  Is 
it  called  for  by  the  wants  of  religion,  virtue,  or  literature  ?  For 
upon  the  question  of  making  a  precedent,  and  not  following 
one  already  made,  these  are  proper  inquiries. 

In  England,  for  many  centuries,  bequests  to  corporations  and 
to  pious  and  chaiitable  uses,  by  various  acts  of  parliament  and 
decisions  of  the  courts,  have  been  alternately  encouraged  and 
discouraged,  as  different  notions  prevailed,  until  the  laws  and 
usages  had  become  very  much  involved:  when,  by  the  9  George 
II.,  the  final  mortmain  act  was  passed,  which  did  not,  like 
Henry  Ylil.,  seize  upon  the  property  of  the  church,  or  the 
charities;  but  effectually  guarded  against  all  death-bed  impor- 
tunities, as  to  worldly  matters,  and  perhaps  was  intended 
among  other  things  to  remind  opulent  persons  that  deeds  of 
eharity,  like  the  work  of  repentance,  should  not  be  put  off  to 
iho  last.  This  act  has  now  existed  for  a  hundred  years,  save 
t>n6.  Some  part  of  it,  at  least,  of  enlightened  jurisprudence 
and  of  vital  piety,  has  been  commended  by  many  wise  men, 
and  condemned  by  none,  so  far  as  I  know.  And  the  present 
oeniury,  so  fax  as  Christian  benevolence  can  be  shown  by  not 
withholding  the  sinews  of  its  warfare,  has  been  a  time  of  un- 
paralleled generosity.  For  the  Protestants  of  that  realm  have 
poured  out  their  money  for  pious  uses,  as  freely  as  the  martyrs 
of  old  did  their  blood;  and  to  their  example  we  are  probably 
indebted  for  much  of  the  same  spirit,  which  has  been  mani- 
fested in  this  country. 

And  shall  we  now  introduce  a  system  here,  which  has  been 
exploded  there  without  any  apparent  injury,  and  which  prob- 
ably has  produced  great  benefits?  I  do  not  mean  to  intimate 
that  a  mortmain  act  is  required  in  the  state.  Our  early  mar- 
riages, and  the  love  of  progeny,  of  which  most  men  have  suf- 
ficient, and  the  general  prudence  and  discretion  of  ministers 
and  other  pious  men,  during  last  sicknesses,  have  prevented, 
and  is  sufficient  to  prevent  the  danger  of  improper  influences. 
And  on  the  other  hand,  the  simplicity  and  ease  of  making  valid 
bequests  to  charity,  which  is  generally  less  difficult  than  dis- 
posing legally,. as  is  intended,  of  an  estate,  among  a  large 
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family,  requires  no  special  indulgence  for  carelessness  or  mis- 
takes. But  let  it  remain  as  it  has  remained;  and  let  him  nrho 
deems  it  duty  to  leave  his  property  to  the  puhlic  in  lieu  of  hia 
relatives,  take  the  trouble  to  see  that  he  does  it  according  to 
law.  For  if  he  has  well  considered  the  subject,  ho  has  time  and 
opportunity  to  do  so.  And  if  it  is  a  sudden  thought  that  sug- 
gests itself,  or  that  is  suggested  to  him  at  too  late  a  period  to 
do  this,  its  propriety  may  be  dubious,  and  let  his  property  take 
the  course  of  nature,  which  generally  will  do  very  well.  But  a 
strong  objection  in  my  mind  against  assuming  the  power,  is 
the  great  difficulty  in  deciding  what  shall  be  a  charitable  use. 
In  many  cases  like  the  present,  there  could  be  no  doubt;  but  in 
others  less  clear,  there  would  be  many  doubts.  In  the  list  col- 
lected by  Judge  Baldwin,  in  Sarah  Zane's  case^  of  statute  and  ad- 
judged cases,  to  be  valid  [relied]  on  as  pious  and  charitable,  before 
the  statute  of  43  Elizabeth,  are  forty-six;  and  those  embraced 
by  the  statute,  twenty-one.  These  include  various  public  mat- 
ters that  would  not  at  this  day  and  in  this  country  be  called 
pious  or  charitable,  but  rather  strict  legal  duties,  if  any,  as 
"  cleaning  the  streets,"  "  the  maintenance  of  pier-walls  and 
sea-banks/'  "  maintaining  the  poor  in  houses  of  correction," 
"  for  repairing  roads  and  bridges,"  '*  fitting  out  soldiers'  and 
other  taxes." 

In  applying  these  statutes  or  decisions,  or  the  spirit  of  them, 
as  we  are  urged  to  do,  it  would  be  necessary  either  to  consider 
charitable  uses  to  extend  to  every  use  that  is  not  private,  or  it 
will  devolve  on  the  court  to  decide  what  objects  should  be  con- 
sidered as  pious  or  charitable;  for  it  is  evident  that  the  courts 
of  England  have  not  considered,  like  Domat,  that  ''since 
legacies  for  works  of  piety  and  charity  have  a  double  favor, 
both  that  of  their  motive  for  holy  and  pious  purposes,  and  that 
of  their  utility  for  the  public  good,  they  are  considered  as  being 
privileged  in  the  intentions  of  the  law. "  For  the  public  ob- 
jects which  I  have  quoted,  stand  upon  the  same  footing  as  those 
that  are  public  and  pious,  such  as  ''  the  endowment  of  a  vicar 
to  inform  the  people:"  and  it  would  not  be  contended,  it  is  sup- 
posed, that  a  bequest  to  a  railroad  or  steamboat,  would  be  to 
a  pious  or  charitable  use,  so  as  to  entitle  it  to  more  favor  than 
a  legacy  to  a  child,  or  other  relation.  Of  course  the  court  of 
chancery  here  must,  without  the  aid  of  the  statute  of  Elizabeth, 
as  to  designating  the  objects,  beyond  the  letter  or  spirit  of 
which,  the  English  chancellors,  since  its  passage,  have  never 
extended  their  charitable  construction,  and  to  that  extent,  with 
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regret,  decided  what  are  objects  of  piety  and  cbarit}*,  that 
ought  to  be  favored  and  treated  with  more  benignity  in  equity, 
than  they  are  viewed  in  the  aastere  courts  of  the  law. 

And  Sir  Francis  Moore  has  said,  that  reli^on  is  yariable 
according  to  the  pleasure  of  sacceeding  princes.  It  might 
happen,  that  piety  and  charity,  about  the  modes  and  forms  of 
which  good  men  disagree,  would  vary  with  succeeding  chan- 
cellors, and  with  the  excitement  and  fluctuations  of  the  times 
and  topics  that  engage  the  attention  of  the  public.  The  diffi- 
ealties  are  not  the  common  ones  which  all  courts  have  to 
encoanter,  of  distinguishing  cases,  and  applying  some  known 
rale  or  principle  to  the  one  in  hand;  or  if  the  case  is  new,  the 
best  analogous  principle,  and  which  there  is  sometimes  per- 
plexity in  doing,  but  can  generally  be  effected  with  tolerable 
correctness;  becaase  most  honest  men  are  agreed,  in  the  main, 
ahout  what  is  just.  But  the  difficulty  in  the  cases  in  question  is 
intrinsic;  for  all  things  that  are  lawful  are  not  commendable;  and 
what  is  commendable  at  one  time,  is  not  at  another,  from  mere 
change  of  public  sentiment.  Only  twenty  years  ago,  a  dis- 
tiller was  deemed  a  useful  citizen;  he  promoted  home  manufac- 
tores,  which  tended  to  make  us  independent  of  other  natious. 
Now  he  is  a  man-slayer,  because  he  makes  liquid  poison.  Yet 
the  business  is  as  lawful  now  as  then;  and  upon  a  question  of 
right,  would  be  as  well  protected;  but  upon  a  question  of 
favor,  it  would  be  otherwise.  There  has  been  no  such  change 
of  opiuion  as  to  fraud,  accidents,  and  trusts,  always  the  proper 
Babjects  of  chancery. 

But  suppose  we  were  now  to  make  a  list  of  uses  that  are  to 
be  especially  protected,  and  therefore  encouraged  as  bequests 
to  pious  and  charitable  uses,  or  which  may  be  the  same  test, 
suppose  any  or  all  the  societies  of  this  and  the  neighboring 
states  should  claim  to  have  a  defective  bequest,  supported  under 
f&Tor — to  say  nothing  of  masonic  societies,  as  that  question  has 
become  political — ^how  would  it  be  with  colonization  and  anti- 
slavery  societies,  which  regard  themselves  as  the  antipodes  to 
each  other?  Are  they  both  commendable?  And  if  not,  are 
we  to  say  which,  if  either  is?  Or  suppose  an  endowment  of  a 
bee  school  for  blacks  in  the  state  should,  or  should  not  be 
bTored;  or  the  establishment  of  a  Shaking  Quaker  station,  or 
to  the  Mormons,  or  to  establish  a  Jesuit  college,  or  a  nunnery, 
or  a  synagogue:  These  are  all  lawful,  and  equally  protected, 
with  other  religious  and  charitable  societies,  by  the  constitu- 
tion and  the  laws,  and  would  receive  equal  justice  at  our  hands. 
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But  in  the  matter  of  favor,  as  being  pious  and  charitable  uses, 
to  say  **  no  "  to  any  of  them,  would  be  invidious — to  say  "  yes  " 
to  them  all,  would  be  a  tremendous  stretch  to  the  conscience 
of  an  orthodox  chancellor.  Nothing  but  the  express  warrant 
of  the  legislature  would  induce  me  to  handle  these  exciting^ 
questions,  some  of  which  there  is  already  danger  may  affect  the 
tranquillity  of  the  nation.  And  to  assume  or  to  use  the  unde- 
fined and  undefinable  judicial  discretion,  which  has  been  urged 
upon  us,  will  compel  us  or  our  successors  to  entertain  these  and 
other  similar  questions  whenever  they  arise. 

Finally,  although  I  most  cordially  approve  of  the  objects  of 
all  these  societies,  having  been  for  a  long  time  an  unworthy 
member  of  some  of  them,  or  their  branches,  and  happen  to  be 
of  the  same  faith  with  the  testator,  and  of  the  religions  socie- 
ties that  he  intended  so  liberally  to  patronize;  yet  I  can  not 
but  believe,  with  due  submission,  that  the  cause  should  have 
been  decided  the  other  way. 

Charttabiji  Uses. — The  subject  is  diacnssed  at  length  in  the  note  to 
Dotihiell  v.  Attorney-general,  9  Am.  Dec.  577.  In  the  note  to  MHkodid 
Church  Y.  Remington,  26  Id.  6S,  the  deciaions  upon  this  snbject  appearing  in 
this  series  are  collected.  Ooing  v.  Emery,  Id.  645  and  note,  also  famishea 
illnatration  of  some  of  the  principles  involved  in  the  doctrine  reqMctixig 
charitable 
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(7  YaBKom,  465.] 

For  Takuto  Pbopsrtt  Exempt  from  ExEcnnozv,  trespan  ia  the  proper 
form  of  action  against  the  sheriff  in  Vermont. 

A  Two-tear  Old  Heiver,  Forward  wtth  Calf,  is  within  the  atatntory  pro> 
vision  exempting  a  debtor's  only  cow  from  execution. 

The  Benetit  of  thu  Exemftion  is  not  loet  by  the  fact  of  the  debtor's  re- 
taining in  his  possession  a  cow  which  he  had  previonsly  sold,  notwith- 
standing bona  fide  purchasers  and  attaching  creditors  might  seise  snch 
cow  as  the  property  of  the  debtor. 

Tbespass  for  taking  a  heifer  under  execution,  and  selling  the 
same.  The  defendant  was  a  deputy  sheriff.  The  heifer  was  a 
two-year  old,  and  was  forward  with  calf.  In  the  plaintiff's 
])Osses8ion  at  the  time  of  the  levy,  was  another  lined-baok  oow, 
which  he  had  previously  sold  to  one  Knights,  to  secure  certain 
advances.     Verdict  and  judgment  for  the  plaintiff. 

SweU^  for  the  defendant. 

Bell,  contra. 
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By  Coart,  Collameb,  J.  The  first-  question  in  this  case  re- 
lates to  the  form  of  action;  should  it  be  trespass  or  case?  It  is 
insistecl  that  the  exemption  of  property  from  execution  is  like 
the  exemption  of  the  person  from  arrest;  for  a  breach  of  which 
last  privilege  it  has  been  holden  that  trespass  will  not  be  sus- 
tained. 

For  taking  property,  exempt  from  execution,  trespass  has 
ever  been  the  form  of  action  in  this  state,  as  the  following  cases 
will  show:  Crocker  v.  Spencer,  2  D.  Chip.  68  [15  Am.  Dec.  652]; 
LeaviU  ▼.  Metcalf,  2  Yt.  342  [19  Am.  Dec.  718];  KUburn  v.  Dem- 
ming,  2  Id.  404  [21  Am.  Dec.  543];  Spooner  v.  Fletcher,  3  Id. 
133  [21  Am.  Dec.  579];  Fry  v.  Canfield,  4  Id.  9;  HashOl  v.  An- 
droe.  Id.  609  [24  Am.  Dec.  605];  Hart  v.  Hyde,  5  Id.  328; 
LeaviU  t.  HoUrrook,  Id.  405.  After  so  long  and  uniform  a 
usage,  sanctioned  by  the  court  and  the  profession,  we  should 
be  slow  to  adopt  a  new  course  not  necessaxy  to  the  rights  of  the 
parties.  Nor  is  this  difference  in  the  form  of  action  as  to  an 
attachment  of  exempted  property,  and  an  arrest  of  a  privileged 
person,  without  a  distinction  in  principle.  Exemption  of  a  person 
from  arrest  is  a  mere  personal  privilege  which  may  be  insisted 
on  or  not,  at  the  time,  as  the  person  is  always  present;  and  un- 
less the  person  insists  upon  his  privilege  it  is  considered 
waived.  The  law  of  arrest  therefore  continues  in  force  even  as 
to  such  person.  In  relation  to  the  attachment  of  property  it 
does  not  depend  on  any  such  condition  and  could  not,  with 
propriety,  as  the  owner  is  not  presumed  to  be  present  to  insist 
on  the  exemption.  It  is  as  if  there  was  no  law  for  such  an  at- 
tachment or  levy. 

The  next  question  relates  to  this  animal  being  called  a  cow, 
wiibin  the  statute  which  exempts  a  man's  last  cow  from  execu- 
tioD.  This  exemption  is  charitable  and  in  the  cause  of  human- 
ity, and  ought  to  receive  a  liberal  practical  construction.  The 
charge  was  that  a  heifer  with  calf  where  the  owner  had  no 
other  cow  is  within  the  exception.  This  only  permits  the  poor 
man  to  call  and  consider  this  his  cow  when  he  has  no  other 
more  clearly  entitled  to  the  appellation.  This  will  involve  no 
such  practical  difficulties  as  to  uncertainty,  where  there  are 
other  cows,  as  have  been  suggested,  in  argument. 

The  next  question  is,  had  the  plain  tifif  another  cow  ?  The 
lined-back  cow  had,  by  a  bill  of  sale,  absolute  on  the  face  of 
it,  been  sold  to  Knights.  The  consideraiiou  of  that  sale  was 
the  signing  a  note  for  the  plaintiff,  a  part  of  wbicL  he  Lad 
paid.     This  would  render  it  a  mortgage  of  the  cow  to  Knights, 
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instead  of  an  absolate  sale;  but  still,  as  between  the  plaintifl 
and  Enights  it  was  the  cow  of  Knights,  who  had  the  right  of 
immediate  possession:  Oifford  t.  Ford^  5  Yt.  532.  It  is  now 
insisted,  that  the  sale,  whether  absolute  or  conditional  between 
the  parties,  inasmuch  as  the  cow  was  left  in  the  plaintiffs  pos- 
session, was  void  as  to  creditors,  and  so,  as  to  them,  the 
plaintiff  was  the  owner  of  the  lined-back  cow.  It  is,  however, 
not  true  that  this  sale  is,  properly  speaking,  void  as  to  cred- 
itors; it  is  only  voidable  by  creditors  attaching  or  purchasing; 
and  this  must  be  by  attaching  the  same  property.  In  the  case 
of  Spaulding  v.  Austin,  2  Id.  555,  it  was  decided  that  the 
non-delivery  of  part  of  the  property  sold  only  rendered  the 
sale  void  as  to  creditors  attaching  that  part,  not  as  to  other 
property,  even  in  the  same  sale.  The  plaintiff  must  have  been 
in  fact  owner  of  the  other  cow.  If  a  man  owns  two  cows  and 
he  sells  one  for.  six  cents,  and  delivers  possession  of  it  fraud- 
ulently in  fact  to  injure  creditors,  this  is  a  good  sale  aa 
against  him.  Now  can  he  never  after  hold  one  cow  exempt 
from  execution,  nor  have  this  either  on  the  ground  that  the 
sale  was  void  as  to  creditors  ?  Creditors  can  only  say  a  sale  is 
void  as  to  them  when  they  have  treated  it  as  void,  and 
attached  the  same  property.  The  cow  thus  sold  is  not  the 
vendor's  cow;  it  is  the  property  of  the  vendee,  subject  to  the 
attachment  of  creditors.  It  must  be  avoided  by  creditors 
attaching  it,  or  it  stands  good  to  all  purposes.  This  ia  the 
same  whether  it  be  fraudulent  in  law  or  in  fact. 
Judgment  affirmed. 

Exemptions  from  Exxcunoy. — Statutes  in  respect  to  ezemptionfl  sbould 
be  liberally  constmed:  If  all  v.  Penney ,  25  Am.  Deo.  601  and  note.  In  ff<U' 
killv.  Andros,  4  Vt.  609;  S.  C,  24  Am.  Dec.  615,  it  was  determined  under 
this  statute  that  a  person's  only  cow  was  exempt  although  he  resided  in 
Canada  and  the  cow  had  casually  strayed  within  the  state.  Butter  made 
from  the  milk  of  a  debtor's  only  cow  was  exempted  from  attachment  mod 
execution  in  LeavUt  v.  Metcaff,  19  Id.  718.  In  respect  to  the  exemption  of 
"tools"  from  execution,  see  BcUchdder  ▼.  Shapleigh,  25  Id.  213,  and  KUbum 
V.  Demming,  21  Id.  545,  in  the  note  to  which  the  cases  are  collected  and 
txamined. 

Trbspabs  Lu»  lOB  Sxiznro  Exempt  Pbopxbtt:  HaU  y.  Pemwy,  SS  Am. 
Dec  601  and  note. 


CASES 

IN  THB 

SUPREME  COURT  OF  APPEAI^ 

or 
VIBGINIA. 


Allen's  Ex'b  v.  Hablan's  Adm'b. 

[«  Lkiob,  O.] 

DuiNUA  GAK  KXVER  LiE  AGAINST  Obs  who  WM  never  in  pooBoeoioo  of  the 
y roper  iy  Baed  for. 

Drdots  against  an  Executor  for  property  destroyed  or  converted  by  hii 
teatator,  or  in  the  poaseesion  of  a  co  executor,  can  not  be  sustained. 

DniNux  wosL  Pbopkrtt  in  thi  Possession  of  an  Exxcutor»  although  it 
was  fint  taken  and  detained  by  the  testator,  is  maintainable,  and  the 
judgment  and  process  should  be  against  the  executor,  and  not  against 
the  estate. 

Ax  Action  of  DiTiinnc  mat  be  Revivsd  against  the  executor  of  the  defend- 
ant on  the  death  of  the  latter;  but  the  adre  /acids  must,  in  such  case, 
aoggeat  that  the  property  has  come  to  the  possession  of  the  executor. 
If  this  Boggestion  proves  true,  judgment  will  go  against  the  executor 
personally  for  the  property  or  its  value,  and  de  bonU  testatbris  for  the 
damages  from  the  date  ol  the  detention  by  the  testator  to  the  return  of 
the  verdict. 

DicrmiiK  by  Harlan's  administrator  against  Allen,  for  certain 
tools.  The  declaration  charged  a  bailment.  Allen  pleaded 
turn  delinei;  and,  after  issue  joined,  died.  Plaintiff  then  prose- 
cuted a  9cire  facias  against  Allen's  executor,  requiring  the  latter 
to  show  cause  why  the  action  should  not  proceed  to  judgment. 
The  9cire  facias  did  not  state  that  any  of  the  property  had  come 
to  the  possession  of  the  executor.  The  executor  appeared  in 
response  to  the  scire  facias;  but  no  pleadings  were  filed  on 
either  side  other  than  those  filed  prior  to  Allen's  death.  A 
jury  was  impaneled  to  tiy  the  issue  joined,  and  found  that  the 
defendant,  viz.,  Allen's  executor,  detained  the  goods,  and  that 
their  value  was  three  hundred  dollars,  and  that  the  damages 
arising  from  their  detention  were  one  hundred  and  thirty-five 
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dollars.  Judgment  was  given  in  favor  of  plaintiff  and  against 
the  defendant  for  the  goods,  of  the  value  of  three  hundred 
dollars,  if  they  oould  be  had,  but  if  not,  then  forthe  three  hun- 
dred dollars,  their  value,  with  one  hundred  and  thirfy*five  dol- 
lars damages,  and  costs  of  suit. 

AUisan,  for  the  plaintiff  in  error. 

Glaibome^  for  the  defendant  in  error. 

Tucker,  P.  From  the  nature  of  the  action  of  detinue,  I  think 
nothing  can  be  more  clear,  than  that  it  never  can  lie  against  a 
party  who  has  never  had  the  possession.  Its  object  is  to  re* 
cover  the  identical  property,  which  can  not  be  had  from  him 
who  has  it  not.  Hence  the  decision,  that  it  will  not  lie  against 
the  executor  of  a  bailee  who  has  destroyed  or  converted  the 
chattel:  Bull.  N.  P.  50;  and  that  where  there  are  three  execu- 
tors, one  of  whom  only  has  the  property  in  possession,  it  will 
lie  against  him  only.  In  short,  it  is  an  action  given  in  respect 
to  the  supposed  possession  of  the  defendant,  and  therefore  will 
not  lie  where  he  has  never  had  it.  In  every  aspect,  in  which 
we  can  look  at  the  action,  this  result  is  apparent.  For,  taking 
the  doctrine  of  Burnley  v.  Lambert,  1  Wash.  308,  as  undeniable — 
that  detinue  will  lie  against  a  party  who  has  once  had  the  pos- 
session, though  he  parted  with  it  before  the  emanation  of  the 
writ,  because  he  can  not  deprive  the  owner  of  an  action  which 
be  once  had;  jet  this  is  because  he  may  be  distrained,  by  his 
goods  and  lands,  until  he  regains  the  chattel  and  delivers  it 
over  in  obedience  to  the  exigency  of  the  writ.  Such  a  process 
may,  indeed,  be  appropriate  against  one  who,  having  once  had 
the  possession,  has  fraudulently  eloigned  it  before  action 
brought;  but  it  would  be  unreasonable  that  the  lands  and 
goods  of  the  executor  himself,  who  never  had  possession, 
should  be  distrained  for  the  omission  to  surrender  what  he  had 
not;  and  it  would  be  most  mischievous,  if  the  whole  estate  of 
the  testator  in  the  hands  of  the  executor,  should  be  seques- 
tered, to  the  prejudice  of  all  the  creditors,  and  without  benefit 
to  the  plaintiff  in  detinue;  since  the  issues  and  profits  can  not  be 
appropriated  to  him,  but  must  go  to  the  commonwealth.  But 
^vhere  the  executor  himself  has  the  possession,  the  judgment  is 
against  him  for  the  property,  and  the  process  of  diatringM 
properly  issues  against  him,  not  against  the  testator's  estate. 

On  the  first  suggestion  of  tbe  question,  I  was  somewhat 
doubtful,  whether  the  action  of  detinue  (in  which  the  testator 
might  have  waged  his  law:  3  Bl.  Com.  152,  345),  would  lie  against 


Feb.  1835.J  Allsn*b  Ex*b  v.  Harlan's  Adm*b.  207 

ftn  execator  apon  the  detention  of  his  testator.  It  seems,  how- 
erer,  unqaeetionable  that  it  does;  and  the  declaration  charges 
the  finding  or  bailment  and  detention  by  the  testator,  and  the 
Babseqaent  possession  and  detention  by  the  executor;  and  this 
last,  as  we  have  seen,  is  altogether  essential:  See  Bast.  En- 
tries, 210;  7  Wentw.  647,  648.  But  still  it  does  not  lie  unless 
the  executor  has  possession:  1  Wms.  Saund.  216,  note  1;  Bro. 
Afar.,  Detinue,  19;  8  Yin.  Abr.,  Detinue,  D.,  pi.  1,  4;  D.  5,  pi. 
19;  B.  2,  pi.  1. 

If  then  the  action  lies  against  the  executor,  it  is  susceptible 
of  being  revived  under  our  statute:  1  Bev.  Code,  c.  128,  sec. 
88.  Bat  it  is  obvious,  that  the  scire  facias  to  revive  must  set 
forth,  by  vray  of  suggestion  at  least,  the  material  allegation, 
that  the  property  had  come  to  the  hands  of  the  executor  since 
the  testator's  death.  For  otherwise,  it  does  not  appear  that  the 
action  would  have  lain  against  the  executor;  and  of  course,  it 
does  not  appear  that  it  was  susceptible  of  being  revived  against 
him.  Where  that  is  charged,  the  execator  may  plead  rum delinet, 
and  if  found  for  him  the  action  is  barred;  but  if  found  against 
him,  the  jadgment  must  be  for  the  thing,  or  its  alternative 
value,  against  him  personally,  and  for  damages  from  the  date 
of  the  detention  by  the  testator,  to  the  time  of  the  verdict,  to 
be  recovered  de  bonis  iesiaioris.  For  though  the  profits  since 
the  teetator'a  death  have  been  received  by  the  executor,  yet  by 
pursuing  the  original  action,  instead  of  commencing  a  new  one 
against  the  execator  for  his  detention  alone,  the  plaintiff  shows 
his  election  to  consider  him  as  taking  the  profits  qua  executor, 
and  he  must  take  his  judgment  accordingly.  If,  indeed,  he 
prefers,  I  have  no  doubt  he  may  sue  the  executor  in  detinue, 
aud  recover  damages  for  his  detention,  out  of  his  own  proper 
goods;  since  it  is  his  own  fault  that  he  has  detained  the  prop- 
erty of  another,  and  it  is  no  justification  for  his  doing  so,  that 
he  found  the  property  among  his  testator's  effects,  and  held  it 
only  as  executor.  So  too,  if  the  property  never  came  to  the 
executor's  hands,  the  owner  is  not  without  his  remedy,  but  may 
have  it  either  by  action  of  trover,  if  it  was  converted  by  the  tes- 
tator, or  by  action  for  money  had  and  received  if  he  had  re- 
ceived it. 

Such,  I  apprehend,  are  the  principles  applicable  to  this 
matter.  In  this  case,  those  principles  are  disregarded,  and  the 
errors  are  gross  and  palpable.  There  is  but  one  issue,  and  that 
18  upon  the  detention  of  the  testator.  To  that  issue  the  jury 
baa  not  responded  at  all,  but  has  found  that  the  executor  de- 
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tained;  whicli  it  was  not  sworn  to  try,  wliicb  was  not  in  iaaue, 
and  which  indeed  was  not  even  charged  anywhere  in  the 
pleadings.  Upon  this  verdict,  too,  there  is  a  judgmeot  for  the 
damages  against  the  executor  de  bonis  propriia,  though  it  ia 
fairly  presumable,  that  a  part  of  them  accrued  during  his  teaia- 
tor's  life-time. 

I  am  of  opinion,  that  the  judgment  should  be  reversed,  and 
the  verdict,  and  all  the  proceedings  up  to  the  scire  facias,  set 
aside.  That  scire  /acias,  beiog  irregular  and  defective,  may 
then  either  be  quashed  on  the  plaintiff's  motion,  and  a  new 
9cire  fadaa  awarded;  or  he  may  file  a  declaration  on  the  scire 
facias,  containing  the  necessary  suggestions;  aud  if  he  fails 
to  do  either,  this  scire  facias  will  be  open  to  the  demmrer 
of  the  defendant.  And  thus,  in  one  or  the  other  way,  the  case 
will  be  properly  prepared  for  a  final  decision.  The  other  judges 
concurred. 

Judgment  reversed,  etc. 

Gbjuct  of  Sculk  Facias  against  a  penonal  representative:  Carter  ▼. 
Carriger,  24  Am.  Dec.  685. 

An  Administrator  is  Liable  Personally,  in  trover,  for  the  sale  by  him 
of  chattels  of  another,  as  part  of  his  intestate's  estate,  though  he  was  ignorant 
of  the  rights  of  the  tme  owner,  and  though  he  apply  the  prooeeds  of  the  salt 
to  the  discharge  of  the  debts  of  his  intestate:  Neumtm  v.  ^etonim,  19  Id.  738 


Moobe's  Adm'bs  v.  Frrz  Randolph  et  al. 

[6  LnOH,  175.] 

Bpbozfio  Performance  will  be  Decreed  against  an  Heir  at  Law  on  a 
oontnot  of  sale  made  by  his  ancestor,  though  such  contract  did  not  pm^ 
port  to  be  obligatory  on  the  heirs. 

Mutuality  of  Contract  is  a  prerequisite  to  a  decree  for  specific  perform* 
ance.  It  is  Bufficient  that  this  mutuality  exist  when  the  contract  is  made; 
subsequent  events  destroying  this  mutuality  do  not  render  the  contract 
inoperative. 

After  Recovery  by  a  Vendee  for  a  Breach  or  a  Covenant  to  Con- 
vey, against  the  administratois  of  a  deceased  vendor,  it  is  too  late  for 
the  latter  to  maintain  a  bill  against  such  vendee  and  the  heirs  of  the 
vendor  for  specific  performance. 

Bell  for  specifio  performance.  Moore,  in  his  life-time,  sold 
cert&in  lauds  to  Fitz  Randolph  for  seventy  dollars  in  cash,  and 
two  hnudred  and  eighty  dollars,  payable  in  four  equal  annual 
installments,  and  bound  himself  upon  full  payment  to  make  a 
good  and  sufficient  title  in  fee  simple.     Fit2  Randolph  went 
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into  poeaesaioD,  and  thereafter  made  payment  in  full,  partly  to 
Moore,  and  partly  to  Moore's  administrators.  Fitz  Bandolph 
then  brought  an  action  against  the  administrators  for  breaoh  of 
the  covenant  to  convey,  and  obtained  a  verdict  and  judgment 
for  tiie  amonnt  of  the  purchase  money  and  interest.  There- 
after the  administrators  commenced  this  suit,  making  all  the 
heirs  of  Moore  parties  defendant  with  Fitz  Bandolph,  and  pray- 
ing that  the  heirs  be  required  to  make  and  Fitz  Bandolph  to 
accept  a  proper  conveyance,  and  that  he  be  enjoined  from  exe- 
cuting his  judgment  at  law.  An  injunction  was  granted  on  the 
bill,  but  the  chancellor  finally  determined  that  the  covenant  of 
Moore  to  make  a  conveyance  was  personal,  and  did  not  bind  hia 
heiiB,  and  that  Fitz  Bandolph  was  under  no  obligation  to  ac- 
cept a  conveyance  from  such  heirs,  but  might  waive  the  con- 
tract, and  recover  the  purchase  money  at  law  as  he  had  done. 
The  injunction  was  dissolved,  and  the  administrators  appealed. 
The  action  of  the  chancellor  was  by  him  believed  to  be  in  har- 
mony with  Spindle's  Adm'x  v  MiUer's  Ex^m,  6  Munf .  170. 

Leigh,  for  the  appellants. 

Johnson,  for  the  appellee. 

Gabb,  J.  It  was  strenuously  urged  by  the  appellants'  coun* 
ael,  that  we  can  not  sustain  this  decree,  without  establishing  it 
18  a  general  doctrine,  that  the  power  of  equity  to  decree  a  spe- 
cific performance  of  an  agreement  for  the  sale  of  real  estate,  at 
the  instance  of  the  vendor,  must  in  all  cases  depend  on  the  life 
of  the  vendor;  and  the  conclusion  was  reached  thus:  If  you 
say,  that  where  the  vendor  dies  before  conveyance,  his  heirs 
:an  not  compel  the  vendee  to  a  specific  performance,  because 
they  can  be« called  on  for  a  deed  with  special  warranty  only, 
while  their  ancestor  was  bound  for  a  general  warranty,  you 
must  go  on  and  say,  that  neither  can  the  vendee  compel  the 
heirs  of  the  vendor  to  a  specific  performance,  because  it  is  a 
settled  rule  of  equity,  that  in  all  such  cases,  the  remedy  must 
be  mutual;  and  thus  you  come  to  the  doctrine,  that  the  con- 
tract of  the  ancestor  does  not  bind  the  heir,  to  whom  the  land 
descends.  For  myself,  I  must  say,  that  I  can  come  to  no  such 
doctrine;  for  the  cases  clearly  show,  that  if  a  man  owning  land 
contract  for  the  sale  of  it,  and  die  before  a  conveyance  ex- 
ecuted, his  heir  at  law  will  be  decreed  to  perform  the  agree- 
ment in  specie,  even  though  not  named  in  the  covenant.  The 
caaeB  cited  by  Sugden  (p.  145)  fully  support  this.  Thus  in  OeU 
T.  Vermedun,  2  Freem.  199,  the  defendant's  ancestor,  to  whom 
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he  was  lieir^  articled  in  bis  life-time,  for  the  sale  of  certain 
lands,  which  by  the  articles  he  covenanted  to  convey,  but  did 
not  convenant  for  him  and  his  heirs;  and  the  Question  was, 
whether  the  heir  should  be  bound  to  perform  this  agreement  ? 
And  held,  that  he  should,  inasmuch  as  his  ancestor,  after  the 
sealing  of  the  articles,  was  in  the  nature  of  a  trustee  for  the 
plaintiff  of  those  lands,  which  trust  with  the  lands  descended 
to  the  heir;  and  decreed  accordingly:  citing  the  case  of  Slevena 
V.  Baily,  Nels.  106,  where  tenant  pur  auter  vie  to  him  and  hia 
heirs,  articled  for  a  sale,  and  died;  although  this  is  such  an  estate 
as  is  not  assets  for  the  heir,  yet  he  was  here  decreed  to  execute 
this  agreement.  Other  cases  are  cited  in  the  notes  to  this  case, 
by  the  editor.  I  agree  also,  that  a  contract  must  be  mutual, 
otherwise  equity  will  not  execute  it;  that  is,  both  parties  must 
by  the  agreement  have  a  right  to  compel  a  specific  performance, 
according  to  the  advantage  which  it  might  be  supposed  they 
were  to  derive  from  it. 

Bromley  v.  Jeff^rles,  2  Vem.  416;  Armiger  v.  Clark,  Bunb. 
Ill;  JLawrenson  v.  Bviler,  1  Sch.  &  Lef.  13,  are  cases  of  refusal 
to  execute  contracts  for  want  of  mutuality.  But  if  there  be  a 
mutuality  of  remedy  at  the  time  of  the  contract  being  entered 
into,  that  is  sufficient;  for,  in  such  a  case,  it  will  be  no  objeo- 
tion  to  decreeing  a  specific  performance,  in  favor  of  the  plaint- 
iff, that  by  a  subsequent  contingent  event,  it  could  not  be 
enforced  against  him:  See  Lord  Hardwioke's  opinion  in  StapUr 
Ion  V.  StapUton^  1  Atk.  10.  Thus,  in  the  case  before  us,  if  by 
the  contingent  event  of  the  death  of  Moore,  before  making  the 
conveyance,  it  should  be  considered,  that  the  specific  exeoutiot 
could  not  be  enforced  against  his  vendee,  because  he  could  not 
get  the  title  he  contracted  for,  it  would  not  foMow,  that  the 
vendee  could  not  enforce  such  specific  execution  against  the 
heirs  of  the  vendor;  for  we  know,  that  if  A.  has  contracted  to 
sell  B.  land,  and  to  make  him  a  perfect  title,  he  must  be  able 
to  show  such  title,  or  he  can  not  enforce  a  specific  execution; 
while,  in  the  same  case,  B.  may  enforce  a  specific  execution 
against  A.  if  he  is  willing  to  take  his  defective  title.  I  state 
this  to  show,  that  the  rule  of  mutuality  does  not  apply  to  such 
oases  as  these. 

Let  it  not  be  supposed  from  these  remarks,  that  I  mean  to 
decide  the  question,  whether  a  specific  execution  of  a  oontiaet 
for  land,  can  or  can  not  be  enforced  against  the  vendee,  where 
the  vendor  is  dead.  I  mean  to  give  no  opinion  on  the  point; 
but  have  said  thus  much  to  show,  that  while  I  did  not  dinncmt 
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from  the  general  positions  taken  by  the  counsel  for  the  appel- 
lants, I  could  pot  agree  with  his  conclusions  in  all  their  lati- 
tude. I  shall  now  state  the  particular  and  special  grounds 
(not  touching  these  general  doctrines)  on  which  I  think  the  in- 
junction was  properly  dissolved. 

When  the  vendee  had  completed  his  payments,  he  had  a  clear 
light  to  demand  his  title.  The  bill  tells  us,  that  the  adminis- 
trators offeredio  procure  a  deed  with  special  warranty  from  all 
the  surviving  children  of  the  vendor,  but  he  refused  this,  unless 
the  title  of  the  vendor's  infant  grandchildren  was  also  obtained. 
If  upon  this  refusal,  the  administrators  had  at  once  filed  their 
hill,  claiming  the  purchase  money  as  their  fund,  making  the 
vendee,  and  all  the  vendor's  heirs,  parties  defendants,  and  pray- 
ing a  specifio  execution;  the  question  would  have  been  fairly 
laiaed,  whether  this  was  a  proper  case  for  such  decree;  and  the 
court  of  equity,  having  possession  of  the  subject,  would,  until 
it  was  disposed  of,  have  prevented  the  vendee  from  suing  on  his 
covenant,  on  the  ground,  that  in  a  case  proper  for  the  action  of 
both  courts,  that  which  first  gets  it,  will  hold  it.  But  instead 
of  this,  the  administrators  contented  themselves  with  the  offer 
they  had  made. 

The  vendee  then  had  to  choose  his  own  path:  he  might  sue 
in  equity  for  a  title,  or  at  law  for  damages:  he  chose  the  latter; 
and  proving  to  the  satisfaction  of  the  law  tribunal,  that  the 
covenant  of  the  vendor  was  broken,  he  recovered  his  purchase 
money  with  interest.  And  now,  for  the  first  time,  the  admin- 
istrators think  of  filing  their  bill,  and  bringing  the  subject  into 
equity.  I  think  they  have  come  too  late.  We  can  not  in  the 
teeth  of  the  judgment  at  law,  deny  that  the  covenant  was 
broken;  nor  can  we  dispute  the  plaintiff's  right,  if  not  first 
called  into  equity,  of  suing  at  law  for  damages.  The  ground 
on  which  equity  first  assumed  the  power  of  giving  specific  per- 
formance of  contracts,  was  (we  are  told)  to  aid  the  defective 
remedy  of  the  common  law.  A  man  bought  a  tract  of  land;  it 
pleased  his  taste,  and  he  wanted  it  for  a  residence;  after  he  had 
paid  his  money,  the  vendor  changed  his  mind,  refused  a  title, 
and  the  vendee  could  only  sue  at  law  for  the  money  he  had 
paid:  equity  said,  this  is  not  justice:  if  the  vendee  wants  the 
land,  he  shall  have  it  in  specie.  Having  gone  thus  far — the 
.  eourts,  on  the  ground  of  reciprocity,  went  a  step  further,  and 
said,  that  the  vendor  also  should  have  their  aid,  if  the  vendee 
refused  to  exeoute  the  contract.  But  they  did  not  say,  and  could 
not  say,  thatavendor  might  break  hiscovenant,  suffer  asnit  on  itat 
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law,  take  his  chance  of  defense  there,  and  when  judgment  waa 
recovered  against  him,  begin  a  new  race  in  equity  for  a  specifio 
execution.  In  Long  y.  Colston,^  Long,  considering  that  Colstoii 
had  broken  his  covenant,  sued  on  it  at  law.  Instead  of  defending 
himself  there,  Colston  filed  a  bill  o£fering  a  specific  execution,  and 
praying  that  the  whole  matter  might  be  transferred  into  equity. 
The  chancellor  entertained  his  bill,  enjoined  the  proceeding  at 
law,  and  finally  gave  him  the  relief  he  asked,  on  the  broad 
ground,  as  Judge  Boane  states,  that  in  cases  proper  for  specifio 
execution,  though  the  party  grieved  may  have  elected  to  proceed 
at  law  for  damages,  yet  as  he  might  have  resorted  to  equity  for 
a  specific  performance,  and  as  in  equity  remedies  ought  to  be 
reciprocal,  the  aggrieving  party  may  compel  him  to  abandon  bis 
common  law  remedy,  and  hold  him  down  to  a  remedy  for  specifio 
performance.  This  court  reversed  the  decree,  dissolved  the  in- 
junction, and  dismissed  the  bill  without  prejudice. 

In  the  course  of  a  very  strong  argument.  Judge  Boane  laid 
down  this  position  (in  which  the  other  judges  seemed  to  concur), 
*'  that  after  a  breach,  a  plaintiff  may  elect  to  proceed  at  law,  for 
reparation  in  damages,  and  that  he  can  not  thereafter  be  com- 
pelled to  go  for  the  thing  in  specie,  unless  he  wants  it,  or  unless 
some  particular  grounds  of  equity  exist,  on  behalf  of  the  party 
breaking  the  contract,  excusing  and  relieving  against  such 
breach,  and  showing  that,  according  to  the  principles  of  equity, 
the  contract  ought  nevertheless  to  be  performed  in  specie."  I 
can  see  no  particular  grounds  of  equity  in  this  case,  rendering 
it  unconscientious  in  the  vendee  to  hold  the  judgment  he  has 
recovered,  nor  oppressive  to  the  other  side,  to  refund  the  money, 
and  keep  the  land;  nothing  rendering  a  specified  execution  more 
consonant  to  the  principles  of  equity  in  this  case,  than  any  other 
contract  for  land.  As  to  the  point,  that  Fitz  Randolph  retains 
possession  of  the  land,  and  has  received  the  profits,  it  will  be 
with  the  court  below,  when  the  cause  goes  back,  to  do  what  is 
right  in  that  matter:  this  is  an  appeal  from  an  interlocutory 
order,  merely  dissolving  the  injunction. 

BBOCKiENBBouaH  and  Cabell,  JJ.,  concurred.    Decree  affirmed. 

Absent,  Tuokeb,  P.,  and  Brooks,  J. 


MuTUALnr  or  CoNTaAor  is  prerequiaito  to  the  aid  ol  a  ooort  of  eqfiiity  to 
Mmp^  a  Bpedfio  performaDoe:  Anderson  ▼.  Oregm,  23  Am.  Dm.  423»  notoi 
Bmedief  v.  Lynch,  7  Id.  684  and  note. 
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Eebnet'b  Adm'b  V.  EIebney's  Heibs. 

[6  LnOB»  478.1 

H  Lost  Bosd  mat  nv  Equttt  be  set  up  to  charge  either  a  Boretj  or  an  heir 
of  the  obligor. 

Bill  in  equity  by  the  administrator  of  James  Eerney  against 
the  children  and  heirs  of  Edward  Eerney.  It  appeared  that 
Edward  Eerney  as  principal,  and  James  Eerney  as  surety,  exe- 
cuted four  bonds,  each  for  three  hundred  and  forty-seven  dol- 
lars, to  Samuel  Sweaiingen,  payable  April  1,  1804,  1805,  1806, 
and  1807.  The  principal  died  about  the  time  the  first  bond 
became  due,  and  before  anything  had  been  paid  on  either  bond. 
The  first  bond  was  paid  by  James,  the  surety,  without  suit. 
Swearingen  having  in  the  mean  time  lost  the  last  three  bonds, 
filed  in  1807,  his  bill  against  James  Eerney,  the  surviving  ob* 
ligor  and  surety,  stating  the  consideration,  execution,  and  loss 
of  the  bonds,  and  praying  for  a  decree  against  James  for  the 
amount  of  the  lost  bonds  and  interest.  He  obtained  the  relief 
sought,  and  James  paid  the  debt,  and  then  died.  James'  ad- 
ministrator filed  this  bill  in  October,  1822,  alleging  that  the 
bonds  executed  to  Swearingen  bound  the  heirs  of  the  obligors; 
that  Edward  Eerney,  on  whose  estate  no  administration  had 
been  taken  out,  left  real  property  which  had  descended  to  his 
heirs;  and  prayed  that  he,  as  administrator,  be  subrogated  to 
the  rights  of  Swearingen,  and  that  the  amount  of  the  bonds, 
with  interest,  be  charged  on  the  lands  of  Edward  Eerney  which 
had  descended  to  his  heirs.  Edward  Eerney 's  heirs  pleaded: 
1.  The  statute  of  limitations;  2.  That  their  ancestor  left  per- 
sonal estate  which  ought  to  be  applied  to  paying  the  debt,  and 
that  this  personalty  had  been  taken  by  the  widow,  who  ought 
therefore  to  be  made  a  party  to  this  suit;  3.  They  called  for 
proof  that  the  lost  bonds  were  binding  on  the  heirs  of  the 
obligor.  The  evidence  in  the  case  showed  that  the  bonds  pur- 
ported to  bind  the  obligor's  heirs;  and  that  Edward  Eerney 
died  seised  of  real  property  which  descended  to  his  heirs;  and 
that  his  personal  estate  was  of  nominal  value.  In  November, 
1828,  Chancellor  Browne,  acting  for  Chancellor  Tucker,  decided 
that  lost  bonds  could  not  be  set  up  in  equity  against  a  surety, 
and  therefore  that  James  Eerney  ought  not  to  have  acquiesced 
in  the  decree  against  him  and  in  favor  of  Swearingen.  He  gave 
ft  decree  for  the  amount  of  the  first  bond  only.  Complainant 
•noealed. 
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Nichdlaa  and  Johnson,  for  the  appellant. 
Leigh,  for  the  appellees. 

Oabb,  J.  The  counsel  for  the  appellees,  in  the  ailment  here« 
abandoned  both  the  grounds  on  which  the  interlocutory  decree 
was  founded;  and  very  properly;  for  nothing  can  be  better  settled, 
than  that  equity  will  set  up  a  lost  bond  against  sureties,  nor 
any  point  clearer,  than  that  Swearingen  was  a  competent  wit- 
ness. His  debt  was  paid  off,  under  a  decree  of  twenty  years' 
standing,  and  which  never  could  be  impeached.  The  counsel, 
however,  questioned  whether  equity  could  charge  the  heirs  of 
an  obligor,  upon  a  lost  bond,  and  said  that  his  research  bad  not 
enabled  him  to  find  a  single  case  in  which  equity  had  set  up  a 
lost  bond  against  heirs.  Believing  that  I  should  hardly  find 
what  had  escaped  the  eye  of  that  vigilant  counsel,  I  have  not 
looked  for  such  a  case.  But  taking  up  the  question  upon  prin- 
ciple, I  can  not  feel  a  doubt,  that  equity  has  the  power,  and 
that  it  is  the  duty  of  her  courts  to  charge  the  heir  upon  a  lost 
bond,  wherever  there  is  proof  that  it  bound  the  heirs,  and  assets 
have  descended.  The  right  of  the  ancestor  to  bind  the  heir, 
so  far  a&  real  assets  shall  descend,  is  one  of  the  oldest  princi- 
ples of  the  common  law.  The  proof  in  this  record  satisfies  my 
mind,  that  the  lost  bonds  did  bind  the  heirs.  What  is  the  mean- 
ing of  the  phrase  that  equity  will  set  up  a  lost  bond,  or  other 
instrument?  I  understand  it  to  mean,  that  the  instrument  will 
be  restored  to  its  pristine  vigor  and  power;  that  the  accident  will 
be  relieved  against;  the  loss  supplied.  If  so,  and  if  the  bond 
bound  the  heii*s  before  the  loss,  it  must  equally  bind  them  after 
it  is  set  up— after  it  is  found  again;  otherwise,  it  is  not  the  same 
bond.  In  Meld  v.  Harrison,  2  Wash.  140,^  President  Pendleton 
•aid:  "  It  is  true  a  court  of  equity  will  set  up  a  lost  bond  against 
a  surety;  but  the  reason  is,  that  the  surety  is  not  discharged  by 
the  loss  of  the  bond,  and  the  court  only  relieves  against  the 
accident,  by  setting  up  the  evidence  of  the  debt.''  Surely, 
this  reasoning  applies  equally  to  the  heir:  he  is  not  discharged 
by  the  loss  of  the  bond;  and  when  the  evidence  of  the  debt  in 
set  up,  it  is  equally  conclusive  upon  him,  as  on  the  surety.  In- 
deed, the  equity  of  the  surety  seems  to  me  much  the  strongest; 
for  he  is  bound,  though  he  never  received  a  cent;  while  the 
heir  is  only  bound,  when,  and  so  far  as  he  has  received  real 
assets  from  the  original  debtor. 

The  case  of  Bishop  v.  Church,  2  Yes.  sen.  378,  is  not  ad  idem 

1.  ffcurrison  t.  Field, 
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mth  the  present  case,  but  I  think  the  principle  the  same. 
That  was  the  case  of  a  joint  bond,  where  one  obligor  died,  and 
the  application  to  eqaity  was,  to  set  up  the  remedy,  confessedly 
gone  at  law,  against  the  executor  and  heir  of  the  deceased  ob- 
ligor: it  was  objected,  in  the  argument,  that  when  the  heir  was 
once  clear  at  law,  equity  never  bound  him;  but  Lord  Hard- 
wicke  said:  "  As  to  the  heir  at  law,  I  am  of  opinion,  that  the 
plaintiff  has  the  same  equity  against  him.  In  all  the  cases, 
where  two,  their  heirs,  executors,  and  administrators,  are  bound 
in  a  joint  bond,  and  by  the  death  of  one,  in  the  life  of  the  other, 
the  legal  lien  and  action  at  law  have  been  gone,  if  a  court  of 
equity  has  allowed  the  equity,  and  set  up  the  bond,  it  has  al- 
ways set  it  np,  not  partly  only  against  the  personal  estate  and 
exeeator,  but  against  the  heir  also;  because  that  is  a  very  dif- 
ferent case  from  that  which  was  put,  where  the  heir  was  not 
named/'  And  he  referred  to  several  cases,  and  among  others 
to  Adon  T.  Pierce,  2  Yern.  480,  where  A.  gave  a  bond  to  B., 
hiB  intended  wife,  which  being  extinguished  by  the  marriage, 
was,  after  the  death  of  her  husband,  set  up  against  his  heir. 

I  am  of  opinion,  that  the  decree  should  be  reversed ,  and  the 
caofle  remanded,  with  directions  to  the  court  below,  to  enter  a 
decree  precisely  like  the  final  decree  of  the  chancellor,  except 
that  it  shall  embrace  the  whole  sum  paid  by  the  surety. 

The  other  judges  oonoorring,  decree  reversed,  and  cause  re- 
manded, etc. 

Absent,  Tuokbr,  P.  

Lost  Pbopebtt.— A  plaintiff  is  entitled  to  recover  at  law,  npon  a  lott 
pttMnisaoiy  note,  where  it  ww  not  negotiable,  or  where,  though  negotiable, 
it  appears  not  to  have  been  negotiated:  Ohofudron  v.  Hunt^  20  Am.  Dea  60l 
Bat  in  Bdwirdt  y.  McKee,  13  Id.  474,  it  was  held  that  no  action  at  law 
coold  be  sustained  npon  a  lost  bond  or  note.  From  the  note  to  that  case,  it 
appears  that  there  is  oonfliot  of  authority  as  to  whether  or  not  relief  with 
referBDoes  to  such  instruments  should  not  be  sought  exdusiyely  in  equity. 

Where  an  article  is  lost,  possession  by  the  finder  is  sufficient  to  entitle 
him  to  maintain  trover  against  any  one  who  converts  it  except  the  owner: 
Brandon  v.  HunUvUIe  Bank,  18  Am.  Deo.  48.  The  finder  of  a  chose  in  action 
can  not  maintain  any  action  thereon ;  so  held  in  the  case  of  a  finder  of  a  lottery 
ticket  purporting  to  be  payable  to  the  holder:  McLaughlin  v.  WaUej  21  Id. 
232;  and  payment  to  the  finder  wiU  not  protect  the  obligor  in  an  action 
against  him  by  the  true  owner,  if  he  knew  that  the  person  to  whom  he  paid 
was  not  the  owner:  Id.  If  a  reward  has  been  offered  for  the  return  of  lost 
property,  the  finder  becomes  entitled  thereto  npon  such  return:  Deslondes  v. 
WUmm^  25  Id.  187  and  note.  In  case  part  of  the  property  is  found  and  re- 
tomed,  the  reward  is  ratably  apportioned:  Deahndea  v.  Wilson,  supra; 
SymmeB  v.  Frazer,  4  Id.  142. 

As  to  when,  if  ever,  the  (inder  of  lost  property  can  be  guilty  of  larceny 
fhereot  eta,  see  Staie  y.  Roper,  24  Am.  Dea  268;  TyUry. People^  12  U. 
176:  People  v.  Andereon^  7  Id.  462  and 


216  OoLLiNS  V.  JoNBS.  [Yirgioia. 

COLUNS  ET  AL.  V.  JoNES. 

[«  LnOH.  680.] 

Rkuxt  in  Equitt  aoaixst  a  Judgment  will  not  be  granted  where  the  oom* 

phunant  is  not  shown  to  have  exetxsised  proper  diligence  in  making  hk 

defense  at  law. 
Whkrb  Comflainant's  Want  or  Equitt  Afpsabs  on  thx  Facb  of  the  bill, 

no  relief  will  be  granted  though  the  defendant  answers  instead  of  d»- 

marring. 

Bill  for  relief  against  a  judgment.  The  opinion  BofflcienUj 
states  the  facts. 

Smith,  for  the  appellants. 

Summers,  for  the  appellee. 

By  Court,  Bbookenbrough,  J.  The  ground  alleged  for  relief 
in  equity  against  the  judgment  rendered  for  the  appellants 
against  the  appellee,  is  of  a  purely  legal  character.  The  ap- 
pellee alleges  in  his  bill,  that  whilst  the  note  on  which  the  ao- 
tioii  was  brought  was  in  the  hands  of  Collins,  one  of  the 
assignees,  he  delivered  to  him  thirty  cords  of  wood,  and  sixty- 
two  and  a  half  cords  to  Johnson,  by  the  direction  and  to  the 
orders  of  Collins,  in  discharge  of  the  note,  and  which  at  the 
price  of  a  dollar  and  a  half  per  cord,  would  have  entirely  dis- 
charged the  note.  He  gives  no  reason  why  he  did  not  prove 
these  facts  in  the  trial  at  law.  He  only  alleges,  that  the  reason 
why  no  credit  was  given  to  him  for  these  payments  or  discounts. 
was  that  his  principal  witness,  by  whom  he  could  have  proved 
them,  was  absent  on  the  trial  at  law.  He  does  not  allege,  that 
he  was  taken  by  surprise  at  the  trial,  or  that  there  was  any 
fraud  practiced  on  him;  nor  does  he  give  any  excuse  why  he 
did  not  defend  himself  at  law,  or  assign  any  reason  which  can 
give  jurisdiction  to  a  court  of  equity.  He  does  not  even  say 
why  his  material  witness  was  absent.  Did  he  use  due  diligence 
in  summoning  that  witness  to  appear  at  the  court?  If  he  did, 
why  did  he  not  apply  for  a  continuance  of  the  cause?  If  he 
did  apply  for  it,  and  he  was  overruled,  why  did  he  not  except  to 
the  opinion  of  the  court,  and  apply  to  the  appellate  tribunal, 
on  the  law  side,  for  redress  ?  Unless  we  are  to  disregard  the 
uniform  decisions  of  this  court,  from  Terrdl  v.  Dick,  1  Call, 
540,  to  this  day,  we  must  say,  that  this  bill  presents  no  case 
for  the  interference  of  the  court  of  equity,  and  that  the  injunc- 
tion should  not  have  been  awarded.  This  was  the  original 
error  in  the  case,  which  contaminates  the  whole  of  the  subse- 
quent proceedings. 
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It  has,  howerer,  been  urged  in  the  argament  of  the  cause, 
Umi  the  objection  to  the  jurisdiction  of  a  court  of  equity  comes 
too  late.    The  chancellor  directed  an  issue;  and  it  is  said,  that 
the  defendante  pade  uo  objection  to  the  ordering  of  that  issue, 
and  that  after  that  issue  has  been  tried,  and  a  verdict  found 
■gainst  the  defendants,  they  ought  not  now  to  be  heard  in  op- 
position to  the  jurisdiction.     A  small  degree  of  attention  to  the 
record  will  show,  that  the  defendants  objected  to  the  jurisdic- 
tion at  the  very  earliest  period.     The  defendant  Williams,  after 
declariDg  in  his  answer,  his  ignorance  of  the  payments  alleged 
to  have  been  made  to  Collins,  calling  for  proof  of  them,  and 
requiring  that  Collins  should  be  made  a  party  defendant,  de- 
murred to  the  bill,  on  the  ground  that  it  made  no  case  proper 
for  relief  in  equity,  inasmuch  as  the  court  of  law  would  have 
granted  the  plaintiff  a  new  trial  if  he  were  really  taken  by  sur- 
prise, or  a  continuance  if  he  was  entitled  to  one,  or  if  either 
was  improperly  refused,  the  error  might  have  been  corrected  by 
an  exception,  and  a  resort  to  the  appellate  court.     The  other 
defendant  Collins  also  demurred  to  the  jurisdiction  on  similar 
grounds,  at  the  same  time  that  he  denied  by  his  answer  that 
the  plaintiff  was  entitled  to  the  credits.     Mitford  says,  that  if 
a  bill  does  not  show  a  sufficient  ground  for  a  court  of  equity  to 
interfere,   the   def^ndant  may  demur  for  want  of  matter  of 
equity  in  the  plaintiffs  case  to  support  the  jurisdiction  of  the 
eonrt.     It  is  not  objected  to  the  demurrers  of  the  defendants, 
that  they  are  informal,  nor  ought  the  objection  to  prevail  if  it 
were  made.     An  informal  demurrer,  or  an  objection  to  the  ju- 
risdiction blended  with  the  answer,  is  sufficient  to  give  notice  to 
the  plaintiff,  and  to  guard  the  court  against  the  exercise  of  an 
improper  jurisdiction:  indeed,  when  it  plainly  appears  on  the 
face  of  the  bill,  that  there  is  no  case  for  a  court  of  equity,  the 
court  will  not  grant  relief  on  the  hearing,  though  the  defendant 
files  his  answer,  and  does  not  demur:  PoUard  v.  Patterson ^  3 
Hen.  &  M.  67.     The  case  now  before  us  is  very  different  from 
the  case  of   Van  Lew  v.  Bohannan,  4  Band.  537.     There,  the 
defendant  did  not  insist  on  the  objection  to  the  jurisdiction, 
bat  voluntarily  went  into  the  merits  of  the  case,  and  in  his  an- 
swer admitted  facts,  which,  if  they  had  appeared  to  the  court 
of  law,  would  have  produced  there  a  different  result.     Here, 
hoth  of  the  defendants  insisted  on  the  objection  to  the  jurisdic- 
tion, and  moved  for  a  dissolution  of  the  injunction  as  soon  as 
their  answers  were  filed;  and  they  were  forced  into  a  trial  of 
the  merits  against  their  will,  by  the  court  awarding  an  issue  to 
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tiy  the  legal  defense  over  again.  This  was  the  second  error  of 
the  coart.  The  injunction  should  have  been  dissolved  on  ihe 
bill  and  answers. 

It  is  unnecessary  to  inquire,  whether  there  was  any  eizor  in 
the  subsequent  proceedings,  or  whether  the  court  shonld  have 
directed  a  new  trial  of  the  issue.  The  decree  should  be  re- 
Tersed  with  costs  for  the  errors  which  have  been  noticed,  the 
injunction  dissolved,  and  the  bill  dismissed. 

If  any  injury  is  done  to  Jones  by  refusing  to  take  jarisdio- 
tion  of  his  case,  he  has  brought  it  on  himself.  After  hia  neg* 
lect  in  making  the  proper  defense  before  the  court  of  law,  he 
might  have  had  his  legal  remedy  against  Collins  for  the  wood 
sold  and  delivered  to  him  or  his  order.  Indeed,  he  has  still 
that  remedy;  and  if  the  lapse  of  time  will  enable  Oollina  to 
defeat  him  in  the  pursuit  of  that  remedy,  he  must  see  that  hifl 
loss  is  the  consequence  of  his  own  improvident  course. 

Decree  reversed,  and  bill 

Absent,  Oabell  and  Cabb,  JJ. 


Bblubf  in  EQUirr  will  not  be  granted,  where  its  necessity  has  arisen  from 
mere  failnie  of  one  impleaded  at  law,  to  have  there  made  proper  defense: 
NeoiU  V.  OiUesjne,  26  Am.  Dec.  696;  Kearney  y.  SmUh,  24  Id.  650;  Arms- 
Vforthy  V.  Cheshire,  Id.  273;  MeOlure  v.  AiiUer,  21  Id.  622;  More  y.  BagUy. 
12  Id.  144;  OcUlin  y,  Kilpatrick,  6  Id.  657;  Ooioan  v.  Priee^  4  Id.  627. 

A  Bill  mat  bb  Dismissed  upon  Motion  eyen  after  an  answer  has  been 
pat  in,  if  npon  the  face  of  the  bill  it  appears  that  there  is  a  want  of  equity: 
CoUnutn  v.  Cofemafi,  28  Am.  Dec.  86. 


Steele  v.  Botd. 

[6  LnoH»  M7.) 

BiMBDT  B7  MonoN  may  now  be  obtained  where  formerly  the  party  wonU 
have  been  entitled  to  an  audita  querela.    Per  Brockenbnmgh,  J, 

PBOOEsa  MAT  BB  QoASHED  ON  MoTiON  if  inegolarly  or  frandnlently  execated. 
Per  Brockenbrough,  J. 

BuBETT  ON  FoBTHCOMiNO  BoND  IS  Bbleased  if  the  creditor  makes  an  agree- 
ment with  the  principal  debtor  to  give  the  latter  time,  and  to  take  a  spe- 
cified sum  payable  in  annual  installments  in  satisfaction  of  the  bond. 

BUiiBF  UPON  THE  MoTioN  OF  A  SuBETT  ON  A  FoBTHOOMiNa  BoND  may  be 
granted  in  a  proper  case  in  the  court  in  which  the  bond  was  taken.  That 
oourt  may  direct  an  exoMretur  of  the  surety,  and  need  not  require  him 
to  seek  hia  remedy  by  audita  querela  nor  by  bill  in  chancery. 

Thb  Pbingcpal  is  A  Competent  Witness  iob  the  Scbbtt  to  prove  an  agree- 
ment by  which  the  liability  of  the  latter  is  discharged. 

DAYm  Steele,  as  principal,  and  Samuel  Steele  and  Joseph  Seig, 
Boretiea,  executed  a  forthcoming  and  delivery  bond,  for  certain 
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property  levied  on  by  the  sherifF  under  2k fieri  facias  issued  upon  a 
jadgmeDt  of  the  county  court  in  favor  of  Elizabeth  Boyd  and 
against  David  Steele,  and  Samuel  Steele,  his  appearance  bail. 
In  November,  1824,  the  forthcoming  bond  was  forfeited  and  exe- 
ention  thereon  was  awarded  against  the  obligors,  and  beingissued, 
WIS  levied  on  the  property  of  the  principal,  who  procured  an  in- 
joDction  staying  its  execution  till  farther  order  of  the  court  of 
cfaaDcery.  In  June,  1825,  Steele  dismissed  the  proceeding  for 
an  injunction,  in  pursuance  of  an  agreement  between  himself 
and  Mrs.  Boyd,  to  which  his  sareties  were  not  parties,  by  which 
she  stipulated  that  she  would  take,  in  fall  satisfaction,  two  han- 
dred  and  fifty  dollars  payable  in  annual  installments  of  fifty 
dollars  each.  Steele,  at  different  times,  paid  nearly  all  of  the 
two  hundred  and  fifty  dollars,  but  Mrs.  Boyd  applied  the  money 
to  other  debts  due  from  him  to  her.  Thereafter,  in  1831,  Mrs. 
Boyd  took  out  djioihet  fieri  facias  on  the  forthcoming  bond  and 
levied  it  on  the  property  of  Samuel  Steele,  one  of  the  .sureties, 
who  thereupon  moved  the  court  to  discharge  the  levy,  and  ex- 
onerate him  from  all  further  process  for  the  enforcement  of  the 
bond.  He  relied  upon  the  foregoing  facts,  part  of  which  he 
proved  by  his  principal  David  Steele,  to  whose  competency 
objection  was  taken  and  overruled. 

The  county  court  granted  the  motion.  The  superior  court  of 
Augusta,  allowed  a  supersedeas  to  the  order  of  the  county 
eourt,  and,  upon  hearing,  reversed  it  on  the  ground  that  the 
remedj  of  the  surety  was  in  chancery,  and  that  the  testimony 
was  not  competent.  Steele  then  obtained,  from  this  court,  a 
supersedeas  to  the  judgment  of  the  superior  court. 

B,  O.  Baldwin^  for  the  plaintiff  in  error« 
PeyUm  and  Baxter ^  for  the  defendant  in  error. 

Bbookkhbbouoh,  J.  I  shall  make  a  few  remarks  on  the  ques- 
tion, whether  in  this  case  the  plaintiff,  Samuel  Steele,  had  a 
light  to  resort  to  the  summary  remedy  of  a  motion  to  discharge 
the  levy  of  the  execution  on  his  property,  and  to  enter  an  ex* 
sneretur  from  the  process  of  execution,  instead  of  being  driven 
to  the  ancient  remedy  of  audiia  querela^  or  to  a  bill  in  equity 
for  an  injunction.  In  the  case  before  the  general  court,  of 
Smock  T.  Dade,  5  Band.  639  [16  Am.  Dec.  780],  this  very  ques- 
tion was  ably  and  elaborately  discussed  by  Mr.  Johnson,  in 
favor  of  the  remedy  by  motion,  and  by  Mr.  Stanard  on  the 
other  side.  That  court  decided,  that  **  as  well  from  the  uni« 
fonn  practice  in  Virginia,  as  from  the  modern  decisions  in 
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England,  the  more  snmmaiy  and  less  expensive  mode  of  pro- 
ceeding by  motion  was  proper,  and  that  relief  may  be  given  in 
this  way,  in  all  cases  where  by  the  ancient  practice  the  party 
would  be  entitled  to  an  audita  querda"    To  obviate  the  objec- 
tion which  was  urged,  that  this  summary  remedy  can  not  be 
resorted  to,  where  the  question  depends  on  contested  matters 
of  fact,  that  court  further  decided,  that,  on  such  motion,  "  the 
court  may  in  its  discretion  cause  them  to  be  submitted  to  a 
jury,  and  that  such  cause  is  particularly  proper,  where  the  evi- 
dence is  contradictory,  or  where  it  may  authorize  conflicting 
inferences,  and  either  of  the  parties  is  desirous  of  referring  the 
facts  to  that  forum."    I  do  not  refer  to  that  decision  as  an 
authority  in  this  court;  but  as  I  concurred  in  it,  and  still  think 
it  a  correct  and  valuable  decision.  I  may  be  excused,  I  hope, 
from  not  readily  departing  from  it.    Blackstone  (3  Com.  406) 
says,  that  '*  the  indulgence  now  shown  by  the  courts  in  grant- 
ing a  Bummaiy  relief  upon  motion,  in  cases  of  evident  oppres- 
sion, has  almost  rendered  useless  the  writ  of  audita  querela^  and 
driven  it  quite  out  of  practice."    If  this  was  true  in  England, 
when  he  wrote,  bow  much  more  true  is  it  in  this  country?     I 
question  whether  the  oldest  practitioner  in  our  courts  had  ever 
known  an  instance  of  a  resort  to  the  audita  querela,  or  whether 
the  writ  can  be  found  in  any  of  our  records.    The  opinion  of 
Blackstone  is  fully  supported  by  the  remark  of  Chief  Justice 
Eyre,  in  Lister  v.  31undell,  1  Bos.  &  Pul.  428;  who  says,  it  is 
''  the  modern  practice  to  interpose  in  a  summary  way  in  all 
cases  where  the  party  would  be  entitled  to  relief  on  an  audita 
qu£rela,'* 

The  circuit  court,  whose  judgment  we  are  now  examining, 
supposed  that  the  injunction  was  the  proper  remedy.  I  do  not 
deny,  that  that  remedy  might  be  resorted  to,  and  in  cases 
where  a  discovery  from  the  defendant  on  oath  is  important,  it 
may  be  the  best  remedy;  but  to  make  it  the  only  remedy,  would 
disrobe  the  courts  of  law  of  a  most  beneficial  part  of  their 
power.  "  Every  court,"  said  Judge  Lyons,  in  Hendricks  v. 
DundasH,  1  Wash.  54,  "  hath  a  perfect  right  to  watch  over  the 
execution  of  its  judgments;  and  where  its  process  hath  been 
irregularly  or  fraudulently  executed,  to  quash  it,  as  being  the 
best  and  speediest  mode  of  doing  justice."  How  could  the 
former  district  courts,  or  the  late  circuit  courts  of  law,  have 
exercised  this  salutary  jurisdiction,  if  a  party  against  whom  an 
execution  has  irregularly  issued  was  compelled  to  resort  to  the 
court  of  chancery  for  redress  ?    The  audita  querela  being  ob* 
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Bolete,  onleas  the  motion  was  allowed*  fhe  cottrts  of  law  could 
giTe  no  redrem  in  aoch  cases. 

Bat  this  qaestion  is,  I  think,  settled  by  the  decision  of  this 
court  in  BuUUts  Ea^n  t.  WinsUrM,  1  Monf .  269.  In  that  case, 
two  executions  had  issued  against  the  property  of  little- 
page  and  the  Winstons  as  his  soreties,  in  Jannary,  1800,  re- 
turnable the  first  of  April  following.  The  plaintiff  Harrison, 
one  of  the  executors  of  Bullitt,  on  the  twelfth  of  March,  directed 
the  sheriff  to  put  off  the  sale  of  the  property  until  August,  hold* 
iog  it  subject  to  the  executions,  and  to  suffer  it  to  remain  in  the 
pooooedon  of  Littlepage,  or  his  sureties.  A  subsequent  execu- 
tion was  issued  against  the  goods  of  the  same  parties  in  Febru- 
aiy,  1804.  The  sureties  made  a  motion  to  the  next  district 
court,  to  quash  the  writ,  on  the  ground  that  the  time  extended 
to  the  principal  debtor,  and  the  order  to  the  sheriff,  being  given 
witfaant  any  agreement  on  the  part  of  the  sureties,  operated  as 
a  release  to  them.  The  district  court  sustained  the  motion, 
and  quashed  the  execution.  The  judgment  was  affirmed  by  the 
unanimous  opinion  of  this  court.  It  may  be  remarked,  that 
neither  of  the  counsel  for  the  appellants  there  (Botts  and  E. 
Randolph)  took  an  exception  to  that  mode  of  proceeding,  nor 
did  either  of  the  judges  notice  such  an  objection.  If  it  had  not 
been  the  settled  practice  of  the  courts  of  law  to  hear  such  mo- 
tions, there  can  be  no  doubt,  that  those  able  counsel  would 
have  made  the  objection.  I  think  the  question  ought  to  be 
put  at  rest. 

As  to  the  question  of  the  competency  of  David  Steele,  I  shall 
only  say  that  I  concur  with  my  brethren  in  the  opinion,  that  he 
is  competent. 

On  the  merits,  the  case  is  dearly  in  favor  of  the  appeUant. 
I  am  of  opinion,  that  the  judgment  of  the  circuit  superior  court 
BlKnild  be  reversed,  and  that  of  the  county  court  affirmed. 

Bbooxb,  J.,  concurred. 

TucKSB,  P.  The  first  question  in  this  case,  refers  itself  to  the 
power  of  a  court  of  law  to  relieve  the  surety  in  a  forthcoming 
bond,  who  has  been  absolved  by  the  conduct  of  the  creditor,  in 
pnng  indulgence  to  the  principal  debtor,  without  the  concur- 
nnoe  of  the  surety.  The  doctrine  as  to  this  matter,  was  first 
iniioduoed  into  the  courts  of  equity,  and  grew  out  of  the  prin- 
dplas  of  that  court,  which  authorize  the  surety  by  bill  quia  Urnei 
to  call  upon  the  creditor  to  proceed  against  the  principal:  7 
Tumi.  126.^    To  that  court  the  jurisdiction  has  been  hitherto 
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mainly  and  wisely  confined;  and  notwitliBtanding  the  excep- 
iionSy  to  which  I  shall  presently  advert,  it  seems  to  be  well 
understood,  that,  as  a  general  principle,  the  equity  of  the  suretj 
can  only  be  asserted  in  a  court  of  chancery.    It  would,  indeed, 
introduce  confusion  and  a  total  upturning  of  the  established 
principles  of  the  law,  if  such  matter  could  be  pleaded  in  dis- 
charge of  a  bond  in  a  court  of  law;  for  an  obligation  under  seal 
can  only  be  discharged  bj  force  of  an  instrument  of  equal  Talid« 
ity ,  or  by  payment  and  satisfaction.    Hence,  it  has  been  solemnly 
decided,  that  it  is  not  any  defense  at  law  to  an  action  on  a  bond 
against  a  surety,  that  bj  parol  agreement  time  has  been  given 
to  the  principal:  Davey  ▼.  PrendergroM,  5  Barn.  &  Aid.  187;  7 
£ng.  Com.  L.  62.    To  this  decision  I  altogether  defer;  as  I  think 
it  would  lead  to  much  embarrassment,  if  the  barrier  between 
the  two  jurisdictions,  in  regard  to  this  matter,  was  broken  down. 
It  is  unnecessary  to  go  into  an  exposition  of  these  embarass- 
ments  here.    Suffice  it  to  say,  that  prudence  requires  that  tha 
boundaries  of  the  two  jurisdictions  must  not  be  obliterated. 
But  though  the  courts,  both  in  England  and  in  this  country, 
have  deemed  this  subject  a  matter  peculiarly  proper  for  equi- 
table jurisdiction,  yet  the  principle  of  relief  to  the  surely,  where 
indulgence  has  been  given  by  the  creditor,  has  long  since  been 
recognized  and  acted  upon  in  courts  of  law,  in  reference  to  baiL 
The  cases  in  which  they  have  been  relieved  are  numerous  and 
uniform :  Croft  v.  Johndcm^  5  Taunt.  819;  Brickwood  v.  Jnnit, 
Id.  614;  Oerrum  v.  B.  E.  Amiranoe,  6  Id.  883;  WiUimm  t. 
Whitaker,  7  Id.  53;  TJiomaa  v.  Taung,  15  East,  617;  EngHth  t. 
Darley,  2  Bos.  &  Pul.  61;  Clark  v.  DevUn,  8  Id.  866. 

It  is  now  the  settled  practice  to  enter  an  exoneretur  of  the 
bail,  where  it  is  shown  that  the  plainti£F  has  taken  a  eognovU 
from  the  principal,  payable  by  installments,  or  has  made  other 
arrangements  with  him,  which  tie  up  his  hands  from  proceed- 
ing  against  the  principal.  But  this  is  done  upon  the  principle, 
that  the  recognizance  of  bail,  and  the  proceedings  thereupon 
by  scire  faciaa,  constitute  part  of  the  process  of  the  court  in 
the  original  action,  and  are  thus  completely,  and  indeed  neces- 
sarily, under  the  control  and  jurisdiction  of  the  court.  **  The 
jurisdiction  is  founded  upon  a  general  authority  in  the  court  to 
see  that  an  improper  use  is  not  made  of  its  own  records."  "  If 
it  sees,  that  an  improper  use  is  attempted  to  be  made  of  the 
security  which  the  pariy  has  given  (in  the  course  of  the  process), 

it  immediately  interferes:''   5  Barn.  &  Aid.  187,-^  2  Leigh,  868, 

• 
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869.'  Bat  where  the  proceeding  is  independent,  and  forms  no 
pari  of  the  pending  action,  the  jurisdiction  is  not  entertained. 
Thus,  thoogh  the  relief  is  given  to  the  bail  in  recognizance 
against  whom  the  party  proceeds  bj  scire  faeiM^  yet  in  an  ac- 
tion of  debt  upon  the  recognizance,  the  matter,  can  not  be 
pleaded  in  bar:  BuUed  v.  Jarrold,  8  Price,  467;  S.  0.,  3  Eng. 
Bxch.  422.  And  the  reason  seems  to  be  clear;  for  though, 
where  the  court  has  possession  of  the  cause,  it  must  act  upon 
it  through  all  its  ramifications,  yet  where  a  separate  and  inde- 
pendent process  is  instituted,  there  is  no  necessity  or  pretext 
upon  which  it  can  assume  an  equitable  jurisdiction.  Such 
being  the  well-settled  doctrine  as  to  bail,  it  is  not  perceived, 
why  it  should  not  embrace  the  case  of  a  surety  in  a  forthcom- 
ing bond.  That  bond  grows  out  of  the  proceedings  in  the 
cause,  not  less  than  the  bail  bond:  it  is  a  part  of  the  process  in 
the  cause;  it  is  not  a  distinct,  separate,  substantive  contract, 
but  it  IB  dependent  upon,  and  intimately  connected  with,  the 
action  itself;  it  is  a  branch  of  that  action,  and  forms  an  integral 
part  of  it;  it  follows  the  fate  of  it,  and  as  its  existence  grew  out 
of  it,  BO  it  falls  to  the  ground  when  it  falls.  If  the  original 
judgment  is  reversed,  the  forthcoming  bond  becomes  naught: 
if  the  original  judgment  be  superseded,  a  eupersedeas  to  a 
judgment  on  the  bond  is  matter  of  course:  if  judgment  be  con- 
fesBed  on  the  bond,  it  operates  a  release  of  errors  in  the  orig- 
inal  judgment:  if  the  execution  on  which  it  is  taken  is  quashed, 
the  bond  is  quashed  also:  if  it  be  returned  and  filed,  it  has  the 
force  of  a  judgment,  and  execution  may  be  awarded  upon  it, 
on  a  eommary  motion,  instead  of  a  regular  action:  and  lastly, 
if  the  bond  is  irregularly  taken,  it  may  be  quashed  upon  motion 
of  either  party. 

It  is,  indeed,  not  possible  to  conceive  of  a  union  more  inti« 
mate  and  entire,  than  that  which  subsists  between  the  forth- 
coming bond  and  the  action  in  which  it  is  taken;  and  every 
argument  in  favor  of  the  exercise  of  jurisdiction  in  behalf  of 
bail,  applies  with  full  force,  I  think,  to  the  case  of  the  surety 
in  a  forthcoming  bond.  In  both  cases,  the  court  has  possession  of 
the  caoBe,  and  in  both,  ought  to  exercise  a  like  jurisdiction  over 
aU  its  ramificationB.  This  jurisdiction  is  exercised  by  motion, 
or  role;  and  instances  are  not  wanting  in  the  practice  of  our 
eourtB,  of  this  mode  of  proceeding.  Thus,  if  the  surety  in  the 
bond  has  paid  or  otherwise  discharged  the  debt;  if  he  has  been 
exoQsed  from  delivery  of  the  property  by  the  operation  of  an 
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injunction  or  mijienedeaa:  Wtbon  y.  Stevenson's  Adm*r,  2  Call, 
213;  Rvuoker  t.  Harrison,  6  Sfanf.  181;  or  if  the  prinoipal'ii 
property  is  taken  and  released:  BuUiU's  Ex'rs  v.  Winsians,  1 
Id.  209;  the  surety  may  have  relief  by  motion,  upon  which 
the  whole  matter  is  gone  into  (as  was  done  in  the  case  last 
cited)  and  decided  by  the  conrt,  with  or  without  the  interreo- 
tion  of  a  jary,  at  its  discretion.  I  am,  therefore,  of  opinioii 
with  the  county  court  upon  the  question  of  jurisdiction.  As  to 
David  Steele's  competency:  I  think  he  was  a  competent  wit- 
ness. The  motion  was  for  an  exoneretur  only  as  to  the  suretj. 
The  judgment  could  not,  therefore,  be  for  an  exoneretur  as  to 
him.  And,  indeed,  his  testimony,  though  it  amply  proyes  an 
arrangement  which  exonerated  the  surety,  by  no  means  proves  a 
satisfaction  of  the  j  udgment  which  discharged  himself.  Unless, 
therefore,  the  idea  of  the  counsel  be  correct,  that  the  discharge 
of  the  surety  would  operate  the  discharge  of  the  principal  also, 
there  can  be  no  foundation  for  the  opinion,  that  David  Steele 
was  interested  in  giving  the  testimony  which  went  to  exonerate 
Samuel. 

But  it  is  not  conceived  to  be  true,  that  the  exoneretur  of  one 
party,  judicially  pronounced,  is  a  necessary  release  of  all  others, 
upon  the  principle  that  a  release  to  one  inures  to  all;  for  if  this 
were  so,  then  in  all  cases  where  the  surety  is  discharged  by  the 
creditor's  conduct,  the  principal  would  be  discharged  also, 
which  can  not  be  pretended.  Where,  as  in  case  of  a  forth- 
coming bond,  which  is  always  joint  and  several,  one  party  is 
absolved  by  any  other  means  than  what  the  law  deems  a  release, 
the  right  to  recover  is  not  impaired  as  to  the  rest.  And,  in  this 
case,  nothing  I  think  can  be  more  clear,  than  that  an  execution 
may  issue  on  the  forthcoming  bond,  with  a  direction  that  it  shall 
not  be  levied  upon  Samuel  Steele.  This  is  precisely  the  course 
which  would  have  been  the  consequence,  if  he  had  obtained  hii 
absolution  by  application  to  a  court  of  equity.  As  to  the  ob- 
jection, that  David  would  be  liable  to  Samuel  for  costs,  etc., 
non  constat  that  they  will  accrue;  for  if  Samuel  pays  without 
execution,  they  will  not;  and  the  bare  possibility  of  such  a  con- 
tingent liability  is  not  sufficient  to  disqualify  a  witness:  2  Stark. 
Law  Ev.,  pt.  4,  pp.  744-746.  Then,  as  to  the  merits:  the  county 
court,  who  had  the  witnesses  before  it,  after  hearing  the  evi* 
dence  of  both  parties,  was  of  opinion,  that  a  compromise  and 
adjustment  was  made  between  the  creditor  and  principal,  with- 
out the  surety's  knowledge  or  consent,  by  which  the  creditor 
agreed,  for  a  sufficient  consideration,  to  receive  the  sum  of  t««o 
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hundred  and  fifty  dollars  in  discharge  of  the  exeouiion,  to  be 
paid  io  certain  installments;  and  an  exaneretwr  was  entered  ac- 
cordiDglj.  What  was  the  evidence  before  the  county  court 
we  know  not»  and  can  not  know  judicially,  as  there  \a  no  excep- 
tion :  4  Rand.  189.'  We  must,  therefore,  take  it  for  granted, 
that  it  was  right  as  to  the  facts;  and  if  so,  the  conclusion  of  the 
law  is  inevitable.  If,  indeed,  David  Steele's  testimony  had  been 
incompetent,  the  judgment  must  have  been  reversed,  as  ifc  might 
be  presumed  to  have  been  founded,  in  part,  upon  his  testimony. 
Bat  as  he  is  deemed  to  have  been  a  competent  witness,  no  such 
difficulty  exists. 

Upon  the  whole,  I  think  the  judgment  of  the  circuit  superior 
court  should  be  revexsed,  and  that  of  the  county  court  a£Srmed. 

Judgment  affirmed. 

Cabell  and  Oabb,  JJ.,  absent. 


RxLixr  UPON  MonoN,  oommenBurate  with  that  andently  obtUned  by 
Miwiiit  of  the  writ  of  audita  querela,  may  he  had  under  the  modem  praoticet 
Longwarih  v.  Scrtven^  27  Am.  Dec.  388. 

Objxct  ow  the  Writ  or  Audita  Qcbrbla:  See  same  case  and  noteu 

Fraitdulent  Process  mat  be  Avoided;  so  a  party  decoyed  from  another 
state  or  country  on  a  promise  that  he  shall  not  be  sued,  may  upon  being  sued 
m  vioUtion  of  the  promise,  avoid  the  process,  and  also  bring  an  action  for  hia 
damages  from  the  breach  of  such  promise:  SteeU  y.  Bates,  16  Am.  Dec.  723^ 
and  note  733,  where  an  extensive  discussion  of  the  subject  is  had. 

Substy  Discharged,  bt  what  Acts  op  thb  Creditor. — Wherever  the 
creditor  has  placed  it  beyond  his  power  to  sue  the  principal,  the  surety  is  dt 
facto  discharged;  United  States  v.  Simpson,  24  Am.  Dec.  331.  And,  therefore^ 
wherever  time  has  been  given  the  principal,  by  contract  binding  upon  the 
creditor,  the  surety  is  discharged:  Bank  of  Monipelier  v.  Dixon,  Id.  640; 
Sneed  v.  White,  20  Id.  175;  Cope  v.  Smith,  11  Id.  589  and  note;  Buchanan  v. 
BordUy,  1  Id.  3S7;  Grqfton  Bank  v.  Woodward,  20  Id.  566.  It  seems  to 
have  been  sometimes  considered,  that  in  order  to  discharge  the  surety,  the 
extension  of  time  shoold  have  been  prejudicial  to  him:  Brown  v.  Wright,  18 
Id.  190;  Butler  v.  Hamilton,  2  Id.  690.  Mere  neglect  to  sue  and  indulgence 
shown  a  principal,  where  no  binding  contract  for  delay  prevents  an  imme- 
diate suit  by  the  creditor,  will  not  release  the  surety:  United  States  v.  Simp' 
ton,  24  Id.  331;  Bank  of  MontpeUer  v.  Dixon,  Id.  640;  Gaston  v.  Dun  lap, 
23  Id.  194;  Sneed  v.  White,  20  Id.  175;  Police  Jury  v.  Haw,  Id.  294;  Cope 
V.  Smith,  11  Id.  682,  and  note  589;  Fulton  v.  Mathews,  8  Id.  261;  Common- 
weaih  T.  Wolber,  6  Id.  452;  Hunt  v.  Bridgham,  13  Id.  458.  But  it  was  held 
in  New  York,  that  where  a  surety  became  bound  on  the  bond  of  a  loan 
officer,  whose  aocounts  the  supervisors  were  ordered  to  examine  annually, 
and  whom,  if  a  deficiency  occurred,  they  were  empowered  by  law  to  remove; 
and  deficiencies  occurred  in  1791,  and  continued  for  several  successive  years, 
and  no  notice  was  taken  of  the  deficiencies  prior  to  1798,  when  suits  were 
ordered  begun,  but  were  not  prosecuted,  indulgence  being  given  until  1803, 
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when  new  Boita  were  began,  he  was  dischaz^ged  owing  to  the  laches;  it 
appearing  that  in  1708  the  principal  was  solvent,  and  that  had  the  aoiti 
then  been  pressed,  the  deficiency  might  have  been  collected:  People  t. 
Jansen,  5  Id.  275;  but  the  case  appears  overmled  in  its  own  state:  See  note, 
6  Id.  279.  Where  a  surety  has  demanded  of  the  creditor  that  he  sne  the 
priucipal,  and  after  the  request  the  creditor  still  neglects  to  sne,  from 
which  follow  coDsequeDces  injurious  to  the  surety,  as  in  case  of  sabeeqnent 
insolvency  of  the  principal,  there  is  doubt  as  to  whether  or  not  the  sorely  is 
discharged.  The  following  cases  hold  that  he  would  be:  Bruce  v.  Edwarde^ 
18  Id.  33;  Copt  v.  SmiUi,  1 1  Id.  581  and  note  589;  Pain  v.  Packard,  7  Id. 
360,  and  note  370.  To  the  other  view  are:  Bank  qf  Montpelier  v.  Dixon,  24 
Id.  640;  Cotton  v.  Dunlap,  23  Id.  104;  Manning  v.  Shohoell,  8  Id.  622;  and 
see  notes  to  the  cases  of  Cope  v.  SmiUi,  11  Id.  580,  and  Pain  v.  Packard,  7 
Id.  370. 

Where  a  creditor  holds  property  of  his  debtor  as  security  for  his  demandp 
he  will  lose  his  remedy  against  the  surety  to  the  value  of  the  property  should 
the  same  be  released  without  the  surety's  consent:  Baker  v.  Brings,  10  Am. 
Dec.  311;  Liehtenthaler  v.  Thompeon,  15  Id.  681,  and  note  588. 

On  an  execution  against  a  principal  and  surety,  the  release  of  property  ol  tiie 
principal  will  discharge  the  surety:  Dixon  v.  Swing,  17  Am.  Dec  500;  Baied  y. 
Bice,  1  Id.  497.  Staying  execution  after  its  levy  on  property  of  the  princtpel, 
whereby  the  lien  is  lost,  will  release  a  non-assenting  surety:  Sneed  v.  White, 
20  Am.  Dec  175. 

Generally,  all  agreements  between  principal  and  creditor,  entered  into  with- 
out the  assent  of  the  surety,  whereby  the  rigLts  of  the  latter  are  impaired,  or 
whereby  he  is  sought  to  be  placed  in  a  situation  worse  than  th:it  originally  oo* 
cupicd  by  him,  will  work  his  discharge:  Sneed  v.  White,  20  Am.  Dec  175;  King 
V.  Baldwin,  11  Id.  415;  Commiesioners  v.  Boss,5Id.  383:  Craig  v.  Cox,  Id.  600. 

A  novation  of  the  contract  between  principal  and  creditor,  without  the 
surety's  consent,  discharges  the  latter.  Where  a  surety  is  told  by  a  creditor 
that  the  debt  is  paid,  and  owing  to  a  reliance  upon  such  statement  he  loses 
an  opportunity  of  securing  himself,  he  is  discharged  though  the  debt  was  not 
paid  the  statement  of  the  creditor  being  made  under  mistake:  Baker  y. 
Briggg,  10  Aul  Dec  311. 


Commonwealth  v.  Htte. 

[8  LxiOB,  688.] 

Ihvobhation  iob  AX  Intrusion  is  a  remedy  for  trespass  on  the  lands  of  the 
commonwealth,  and  can  never  be  maintained  unless  the  state  or  the  king 
has  once  had  the  possession. 

The  King  or  the  State  can  Aoquirb  Possession  of  Escheated  Lands  only 
by  some  matter  of  record. 

Inquests  of  Office  were  devised  to  afford  authentic  evidence  of  the  rights 
of  the  king  where  they  are  based  upon  matters  inpaie,  but  if  there  be  any 
one  in  possession  of  escheated  lands,  the  king^  even  after  offioe  found,  ie 
not  in  possession  till  seizure  by  his  officer. 

It  is  a  Good  Defense  to  an  Inforkation  for  an  Intrusion  that  the  pos- 
session was  not  in  the  king  by  inquest  of  offioe  because  there  was  an  ad* 
verse  possession  held  by  another. 

Inquisitions  became  Records  only  when  duly  returned.  Before  soch  i» 
tnm  tho  title  of  the  crown  was  incomplete 
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IVQUisnnoirs  kttst  bb  Returned  to  a  Coubt  op  Rboobd,  T7hero  they  can  bo 
contested  by  trayene,  or  moiutrans  de  droit,  or  petition  of  right,  and  if 
■och  return  ia  not  shown,  the  inquisition  can  not  be  given  effect. 

FoesiBSioir,  wtthout  Pbbtenbb  ov  Title,  is  not  safficient  to  avoid  an  inqai- 


IxFOBMATioH  on  behalf  of  the  commonwealth,  filed  in  the  cir- 
cuit court  of  Cabell  county  by  the  escheator  of  the  county  for 
an  intrusion  on  the  lands  of  the  state  by  the  defendant  Hite. 
It  was  alleged  that  Matthew  Jones  died  intestate  and  without 
heirs,  and  seised  of  part  of  a  grant  of  land  made  to  John  Savage 
and  others,  and  known  as  lot  number  45,  containing  about  four 
hundred  acres,  as  was  found,  in  1820,  by  an  iuqaisition  of  es- 
cheat returned  and  filed  in  the  clerk's  o£Qce;  that  Hite  had  held 
possession  from  July  22,  1818,  and  detained  the  same  from  the 
commonwealth.  A  special  verdict  was  found  by  the  jury  to 
the  effect:  1.  That  a  grant  of  twenty-eight  thousand  six 
hundred  and  twenty-seven  acres  issued  in  1773,  to  John 
Savage,  Matthew  Jones,  David  German,  and  fifty-nine  others, 
and  included  the  lands  in  controversy.  2.  That  in  1775  some 
of  the  part  owners  divided  a  portion  of  the  grant  among  them- 
selves by  verbal  partition,  and  some  of  them  took  and  over 
afterwards  held  possession  of  the  parts  so  allotted  to  tbem. 
3.  That  in  1809,  suit  was  brought  by  some  of  the  part  owners 
against  the  others,  to  set  aside  this  parol  partition;  that  this 
suit  was  not  finally  disposed  of;  but  in  1817  the  chancellor,  by 
consent,  appointed  commissioners  to  divide  the  land,  and,  as 
far  as  practicable,  to  respect  the  partition  of  1775.  4.  That 
these  commissioners  made  their  partition  and  reported  it  to  the 
chancellor,  by  whom  it  was  confirmed.  5.  That  the  defendaut 
Hite  was  a  party  to  the  suit  in  chancery  and  answered  therein, 
claiming  compensation  for  improvements,  also  that  he  had  title 
to  two  hundred  acres  of  land  derived  by  sundry  conveyances 
from  and  under  David  German,  one  of  the  original  grantees; 
that  the  part  set  ofT  by  the  commissioner  to  German's  grantees 
was  lot  47;  that  the  land  on  which  Hite  and  his  grantors  had 
elected  the  improvements  were,  by  the  commissioner,  thrown 
into  lots  45  and  61.  6.  That  the  chancellor,  in  1821,  decreed 
that  the  owner  of  lot  45  pay  Hite  one  hundred  and  twelve 
dollars,  and  the  owner  of  lot  61  pay  him  four  hundred  and 
forty-five  dollars  for  improvements  thereon;  and  that  in  default 
of  payment  the  lots  be  sold  to  raise  the  said  sums.  7.  That 
the  lots,  in  November,  1823,  were  sold  to  pay  said  sums,  and 
were   purchased  by   Hite,  and  the  sale  was  approved   and   a 
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ooQTeyance  made.  8.  That  lots  45  and  61  each  contaiii  four 
hundred  acres.  9.  That  Hite  when  he  first  entered  claimed  the 
land  under  Mansah  Bostick,  a  grantee  of  David  German;  but, 
in  the  partition  of  1775,  lot  45  was  assigned  to  Edmond  Taylor 
as  assignee  of  Matthew  Jones,  one  of  the  original  patentees; 
that  in  the  name  of  Matthew  Jones,  lot  45  was  escheated  in 
1820  by  inquisition,  which  stated  that  said  Jones  died  on  the 

day  of intestate  and  without  heirs.     10.  That  there 

was  no  evidence  of  any  assignment  by  Matthew  Jones  to  Edmund 
Taylor,  except  that  the  latter  was  present  at  the  parol  parti- 
tion, claiming  as  such  assignee,  and  both  in  the  parol  partition 
and  in  the  subsequent  chancery  suit  was  recognized  as  such 
assignee;  that  neither  Jones  nor  Taylor,  nor  any  one  claiming 
under  either,  had  taken  or  had  possession  of  any  part  of  lot  45. 
The  superior  court,  on  the  special  verdict,  gave  the  defendant 
judgment. 

The  aUamey-general,  for  the  commonwealth. 

Johnson  and  Smithy  for  the  defendant  in  error. 

TucEEB,  P.  An  information  for  an  intrusion  is  a  method  of 
redress  for  a  trespass  committed  on  the  lands  of  the  common* 
wealth:  it  is  of  the  nature  of  an  action  of  trespass  quare  dausum 
fregii:  and,  accordingly,  it  never  could  be  maintained  by  the 
crown,  until  the  king  had  acquired  the  possession.  The  manner 
of  acquiring  such  possession,  is  always  by  matter  of  record; 
for  it  is  a  well-established  maxim  of  the  English  law,  that  the 
king  can  neither  take  nor  part  from  anything,  but  by  matter  of 
record.  Therefore,  for  the  purpose  of  affording  this  authentic 
evidence  of  his  rights,  where  they  have  devolved  upon  him  by 
matter  in  pais,  as  by  dying  seised  without  heirs,  by  alienation 
to  an  alien,  or  the  like,  inquests  of  office  were  devised  by  the 
law.  These  offices  are  either  offices  of  entitling,  or  offices  of 
instruction,  the  former  of  which  have  reference  to  the  matter 
of  escheat  for  want  of  heirs.  Their  effect  is  to  vest  the  pos- 
session in  the  crown  by  the  office  only,  without  seizure  on  the 
part  of  the  king,  provided  the  possession  be  vacant.  But  if 
any  other  except  him  in  whose  right  the  king  claims,  be  in 
possession  at  the  time  the  office  found,  the  king  shall  not  bo 
in  actual  possession  till  seizure:  3  Bl.  Oom.  259,  260;  5  Bac. 
Abr.,  Prerogative,  E.  7,  pp.  565,  575;  7  Com.  Dig., Prerogative, 
D.  68,  72,  74,  pp.  78,  81.  Mr.  Justice  Story,  in  Fairfax  v. 
Hunter ^  7  Cranch,  621,  quoting  the  above  authorities,  and  some 
oases  from  the  year  books,  which  he  had  doubtless  an  oppor- 
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iunitj  of  examining,  says:  "  Eyen  after  of&ce  found,  the  king  ia 
not  adjudged  in  possession,  unless  the  possession  were  then 
▼acant;  for  if  the  possession  were  then  in  another,  the  king 
must  enter  or  seize  by  his  officer,  before  the  possession  in  deed 
shall  be  adjudged  to  him."  From  these  authorities,  it  is  clear, 
on  the  one  hand,  that  the  office  found  vested  the  possession  in 
the  crown,  where  the  possession  was  vacant  at  the  time;  but 
that  if  the  possession  was  not  vacant,  it  did  not  become  so 
vested,  and  of  course  the  information  for  intrusion  could  not 
be  maintained,  until  there  had  been  an  entry  or  seizure  by  the 
officers  of  the  crown. 

If  this  be  so,  it  is  equally  clear,  that  it  must  be  a  good  de- 
fense to  the  information,  that  the  possession  was  not  in  the 
king  by  the  inquest  of  office,  by  reason  of  the  adverse  posses- 
sion of  another  at  the  time  it  was  found.  But  though  the  office 
found  vested  the  possession  when  it  was  perfected  by  being 
duly  returned,  yet  until  it  was  so  perfected,  I  conceive  it  had 
DO  such  effect.  For,  as  we  have  already  seen,  the  crown  could 
only  take  by  matter  of  record,  and  inquests  of  office  were 
devised  for  the  purpose  of  affording  authentic  record  evidence 
of  the  title  of  the  crown.  But  the  inquisition  itself  is  no  record. 
It  is  an  indenture  between  the  escheator  and  the  jury,  found 
either  ex  afficio  or  by  the  command  of  a  writ  directed  to  the 
officer:  3  Bl.  Com.  258,  and  which  he  is  to  return  dther  into 
the  chancery  or  the  exchequer:  5  Bac.  Abr.  575,  in  note;  or 
into  the  king's  bench  when  the  record  of  conviction  and  seizure 
was  there.  Before  such  return,  no  grant  or  letters  patent 
could  be  issued  by  the  crown,  but  all  such  grants  before  return 
jrere  void:  3  Bl.  Com.  259.  But  wheu  returned,  then  and  not 
till  then,  the  inquisitions  became  records;  then  and  not  till  then, 
the  title  of  the  crown  was  complete,  and  it  became  invested 
with  the  possession,  provided  the  possession  was  not  adversely 
in  another.  And  there  was  great  reason  for  requiring  such  a 
return  of  the  inquisition.  Its  operation  being  to  seize  the  lands 
into  the  hands  of  the  crown,  by  a  proceeding  entirely  ex  parte, 
it  was  proper  so  to  provide,  that  any  person  interested  might 
contest  it^  It  was  therefore  required  that  the  inquisition 
should  be  returned  to  a  court  of  record,  where  it  might  be  con- 
tested by  traverse  or  monslrans  de  droit,  or  petition  of  right, 
aecording  to  the  nature  of  the  case.  By  the  traverse,  the 
traverser  denied  the  facts  found  by  the  inquisition;  by  the 
manMirans,  he  relied  on  those  facts  themselves^  as  showing  his 
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title;  and  bj  the  petition  of  right,  he  disclosed  new  facts  not 
found  by  the  office:  3  Bl.  Com.  260. 

But  how  could  this  be  done,  if  the  inquisition  were  kept  in 
the  pocket  of  the  escheator,  instead  of  being  returned  to  a 
court,  there  to  have  the  force  of  a  record,  affording  notice  to 
all  the  world  of  the  title  of  the  crown,  and  an  opportunitj  to 
all  persons  interested,  of  asserting  their  claims  to  the  property, 
BO  seized  into  its  hands?  Little  foundation,  indeed,  would 
there  be  for  the  commentator's  boast,  that  'Mt  is  a  part  of  the 
liberties  of  England,  and  greatly  for  the  safety  of  the  subject, 
that  the  king  may  not  enter  upon  or  seize  any  man's  posses- 
sions upon  bare  surmises,  without  the  intervention  of  a  juiy,"  if 
such  an  ex  parte  finding  were  to  vest  the  title  in  the  crown,  with- 
out affording  those  interested  an  opportunity  of  contesting  it, 
by  having  it  returned  into  some  court  of  justice.  When  bo  re- 
turned, and  thereby  perfected,  the  title  of  the  crown  doubtless 
related  back  to  the  finding,  as  in  the  case  of  a  grant:  Knighi*9 
ease,  5  Co.  56  b;  but  until  returned,  I  can  not  but  think  the  title 
was  defective,  and  the  possession  did  not  vest.  It  is  scarcely 
necessary  to  say,  that  the  proTisioiiB  of  our  law,  like  the  law  of 
England,  require  the  return  of  the  inquisition  into  the  courta 
of  record.  By  our  statute,  one  part  is  to  be  returned  into  the 
office  of  the  county  court,  there  to  be  recorded,  and  the  other 
part  is  to  be  returned  into  the  circuit  court,  within  a  month 
after  the  inquest  taken:  1  Bev.  Code,c.  82,  sees.  2, 8,  pp.  295,  296. 
In  this  case,  the  information  distinctly  sets  out,  that  the  inqui- 
sition was  returned  to  and  filed  in  the  clerk's  offices  of  the 
county  and  circuit  courts  of  Cabell;  but  that  fact  is  not  found 
by  the  jury,  in  the  special  verdict,  though  they  have  found  and 
set  forth  the  inquisition  itself  in  hcec  verba.  It  is  clear,  there- 
fore, on  this  ground,  that  judgment  can  not  be  given  for  the 
commonwealth  upon  this  special  verdict.  Then,  as  to  the  mat- 
ter of  defense.  The  defendant  pleaded  not  guilty,  but  it  was 
agreed  that  he  might  give  any  other  matter  in  evidence,  which 
he  might  have  pleaded  npecially.  Now,  he  might  haye  specially 
pleaded  his  own  possession  at  the  date  of  the  inquisition  found; 
for  if  he  was  then  in  possession,  he  was  not  liable  to  be  pro- 
ceeded against  as  an  intruder:  7  Com.  Dig.,  Prerogative,  D. 
68,  p.  78.  Accordingly,  he  adduced  evidence  designed,  I  pre- 
Bume,  to  show  his  possession  in  avoidance  of  the  poBsession  of 
the  commonwealth.  But  in  this  he  failed;  for  though  ha 
showed  a  possession,  it  was  a  possession  without  pretense  of 
title. 
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In  another  respect  also,  the  verdict  is  too  uncertain  to  enable 
ns  to  give  judgment.  Judgment  can  not  be  given  for  the  com- 
monwealth on  the  findings  of  the  special  verdict,  because  if  the 
grantees  in  the  Savage  grant  were  joint  tenants,  and  the  grantee, 
Matthew  Jones,  died  before  the  first  of  January,  1787,  when  the 
statute  abolishing  the  jus  aocrescendi  among  joint  tenants,  1  Bev. 
Code,  c.  98,  took  effect,  Jones'  right  survived  to  his  co-joint 
tenants;  and  in  that  case  there  was  an  adverse  possession  in 
them,  and  perhaps  in  Hite,  as  tenant  in  common  with  them, 
which  prevented  the  possession  from  vesting  by  the  operation 
of  the  inquisition  found  itself,  without  an  entry  or  seizure  by 
the  oflScers  of  the  commonwealth.  But  the  Savage  grant  not 
being  found,  this  matter  is  left  in  uncertainty.  Here,  then,  are 
two  essential  defects  in  the  special  verdict,  rendering  it  im- 
possible for  this  court  to  know  for  which  party  to  give  judgment. 
If  the  inquisition  was  duly  returned,  if  there  was  a  tenancy  in 
common,  instead  of  a  joint  tenancy,  in  the  grantees  in  the  Sav- 
age grant,  or  if  there  was  a  joint  tenancy,  and  Jones  survived 
to  a  period  subsequent  to  the  statute  which  abolished  the  jus 
aocrescendi,  I  should  incline  to  think  the  commonwealth  entitled 
to  judgment;  for  I  do  not  think  Hite  ever  had  such  possession 
of  Jones'  lot,  as  to  entitle  him  to  hold  it  against  the  common- 
wealth,  or  Jones'  heirs,  if  such  should  hereafter  appear.  If  I 
rightly  understand  his  title,  be  claims  two  hundred  acres,  and 
only  two  hundred  acres,  under  German,  who  was  entitled  to  lot 
47,  according  to  the  division  of  1775,  which  covered  what  is,  or 
a  part  of  what  is,  now  lots  45  and  61.  Although,  therefore,  in 
point  of  fact,  he  was  in  possession  of  lot  47,  yet  he  claimed  the 
land  under  German,  not  under  Jones;  and  when  by  the  new 
arrangement  or  division,  lot  47  was  removed  to  another  part  of 
the  Savage  grant,  and  what  had  been  lot  47  was  turned  into  lots 

46  and  61^  Hite's  rights,  under  German,  were  instantly  trans- 
ferred according  to  the  new  allotment,  and  what  had  been  lot 

47  became  the  lot  of  Jones  or  those  claiming  his  rights,  subject, 
it  is  true,  to  any  just  claim  for  improvements.  Hite,  therefore^ 
had  neither  title,  nor  possession  with  claim  of  title,  to  lot  45, 
after  the  new  arrangement,  and  at  the  date  of  the  inquest  of 
eecbeai.  He  had  at  most,  only  an  incumbrance,  which  he 
afterwards  enforced  by  an  ex  parte ^  and  therefore  irregular  pro- 
ceeding; and  even  this  was  not  perfected  until  the  sale  of  the 
marshal  to  him  in  November,  1823,  at  the  earliest;  which  was 
three  years  after  the  inquest  found.  Upon  the  whole,  I  am  of 
opinion,  that  the  judgment  must  be  reversed,  the  verdict  set 
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Mdde,  and  the  cause  sent  back  to  the  circuit  superior  court  fox 
a  venire  de  novo. 

Cabell  and  Bbockembbouoh,  JJ.,  concurred. 

Judgment  entered  by  this  court:  That  the  special  Terdict 
found  in  this  cause  is  defective  and  imperfect  in  the  following 
respect-s:  1.  In  not  finding,  that  the  inquisition  of  escheat  ever 
was  duly  returned  according  to  law;  2.  In  not  finding  the 
grant  to  Savage  and  others,  so  as  to  enable  the  court  to  deter- 
mine, whether  the  grantees  held  as  joint  tenants  or  as  tenants 
in  common;  8.  In  not  finding,  whether  Jones  died  before  or 
after  the  first  of  January,  1787,  so  as  to  enable  the  court  to  de- 
termine, whether  his  title  (if  he  originally  held  as  joint  tenant 
with  the  other  grantees)  survived  to  them,  or  escheated  to  the 
commonwealth;  and,  4.  In  not  finding  the  title  of  Hite  with 
8u£Qcient  precision:  and  that  the  verdict  is  too  imperfect  to  en- 
able the  court  to  give  judgment  thereon,  according  to  the  truth 
and  right  of  the  case:  and  that  the  judgment  of  the  circuit  su- 
perior court  is  eiToneous. 

Therefore,  judgment  reversed,  verdict  set  aside,  cause  re- 
manded, and  venire  de  novo  directed. 

Bbooee  and  Cabb,  JJ.,  absent. 


Escheat,  What  is. — Escheat  at  feudal  law  was  the  right  of  the  lord  of  a 
fee  to  re-enter  upon  the  same,  when  it  became  vacant  by  the  extinction  of  the 
blood  of  the  tenant.  This  extinction  might  either  be  per  de/eclvm  sajigtUniM^ 
or  else  per  delictum  tenentit^  where  the  course  of  descent  was  broken  by  the 
corruption  of  blood  of  the  tenant  As  a  fee  might  be  holden  either  from  the 
crown  or  from  some  inferior  lord,  the  escheat  was  not  always  to  the  crown. 
This  doctrine  is  of  no  importance  in  this  country,  as  it  neither  prevails  now, 
nor  even  did  in  the  time  of  the  colonies,  with  the  exception  indeed  of  Mary- 
land, wherein  escheost  were  to  the  lord  proprietary:  Thomas  v.  JJamiltorif  1 
Harr.  A  M.  190;  Candll  v.  HamiUon,  Id.  207;  Hall  v.  OUlings,  2  Harr.  &  J. 
112. 

The  word  escheat  in  this  country,  at  the  present  time,  merely  indicates  the 
preferable  right  of  the  state  to  an  estate  left  vacant,  and  without  there  being 
any  one  in  existence  able  to  make  claim  thereto. 

The  instance  of  more  frequent  recurrence  of  such  right  occurs  in  the  case  of 
the  death  of  an  intestate  without  known  heirs,  or  with  only  such  heirs  as 
would  be  incapable  of  taking,  as  in  the  case  of  aliens  where  the  estate  left 
over  was  real.  But  to  vest  an  estate  in  the  state  because  of  the  heirs  being 
aliens,  it  must  be  that  all  of  the  heirs  are  aliens;  it  will  not  suffice  that  he  in 
whom  the  estate  would  first*veet  were  he  a  citizen,  is  an  alien,  for  in  such 
case  the  estate  will  psss  beyond  him  and  vest  in  the  heirs  of  a  more  dis- 
tant  degree,  who  are  citizens:  Jackson  v.  Jackwn,  7  Johns.  214.  This  is  to 
be  understood  with  the  qualification,  that  this  more  distant  heir  does  not 
himself  trace  through  an  alien,  for  as  the  estate  could  never  have  vested  in 
ill  alien  ancestor,  so  it  never  could  descend  to  his  posterity,  who  will  not 
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tlicrefore  stand  in  fiie  way  of  the  state's  right:  Renmer  ▼.  MuBer,  44  K.  Y . 
8apu  Ct.  535;  Pet^U  v.  ConkUn,  2  flill,  67.  Where  a  bastard  died  without 
Mwie,  at  oommon  law  hia  estate  escheated:  Cron^ford  v.  C<manonwtaJiik^  1 
Watt%  484;  i>oe  ▼.  BaiUy  6  Black!  633.  In  England  it  seems  to  have  been 
lield  that  upon  the  death  of  a  caiui  que,  trust  intestate  and  without  heirs, 
his  estate  shall  not  escheat^  bat  shall  be  held  by  the  trustee:  Burgess  v. 
WkeaUj  1  Eden,  577*  This  appears  to  have  gone  upon  the  idea  tliat  the 
tntstce  being  in  esse^  and  in  the  legal  seisin  of  the  land,  he  was  a  tenant 
pnasfiwsiiig  capacity  to  perform  the  feudal  services  by  which  the  land  was 
held;  that  therefore  there  could  be  no  ground  for  a  seizure  by  the  lonl.  Of 
eoorse  such  considerations  can  not  apply  in  this  country,  where  lands  are  al- 
lodial, and  accordingly  it  has  been  held  in  Maryland,  where  the  question 
that  under  such  circumstances  the  estate  of  the  cestui  que  trust  would 
:  MaUhao  v.  Ward,  10  GiU  &  J.  45a 

The  doctrine  of  escheats  will  be  avoided  by  courts  of  equity  in  the  interest 
of  jiistioe  by  an  application  of  the  doctrine  of  equitable  conversion;  tlius 
where  a  testator  devised  his  real  estate  in  Virginia  to  his  executors,  to  be 
sold  by  them,  or  the  survivor  of  them,  the  proceeds  of  the  sale  and  the  rents 
and  profits  of  the  land  to  be  given  to  his  sisters,  who  were  aliens,  on  a  bill 
filed  by  the  escheator  of  the  commonwealth,  for  an  escheat  of  the  lands,  the 
bill  was  dismissed:  Commonwealth  v.  Martin,  5  Munf.  117.  So  where  a  con- 
veyance is  made  to  a  citizen  as  a  trustee  upon  an  express  trust  to  sell  the 
same  as  soon  as  practicable,  and  to  pay  over  the  proceeds  thereof  to  a  creditor 
who  is  an  alien,  the  trust  is  valid  and  does  not  subject  the  interest  of  the 
alien  creditor  to  a  forfeiture:  Atutke  v.  Brown,  G  Paige,  448.  Where  lands 
fsrheat,  it  has  been  held  that  they  are  taken  free  from  all  legal  incumbrances, 
cr  equitable  liens,  on  the  same,  for  the  reason  that  the  property  of  the  state 
can  not  b»  affected  by  a  prooeeding  to  which  it  was  not  party,  and  that  ow- 
ing to  its  exemption  from  suit,  it  can  not  be  made  an  involuntary  party  to  a 
proceeding:  0*Ba>din  v.  Den,  20  N.  J.  35;  Den  v.  O'Hanlin,  21  Id.  582; 
Farmers*  Loan  and  Trust  Co,  v.  People,  1  Saudi  Ch.  139.  At  all  events  it  is 
certain  that  the  right  of  the  state  can  not  be  concluded  by  a  sale  by  an  ad- 
ministrator authorized  by  a  court  in  a  proceeding  to  which  the  state  was  not 
a  party:  Sands  v.  Lyndham,  27  Gratt  303;  IlenlUe  v.  SJiadden,  2  Swan,  46. 

The  doctrine  of  escheats  in  all  of  those  cases  wherein  the  state  was  en- 
titled because  of  the  heirs  being  aliens,  has  lost  its  importance,  owing  to  the 
namerona  statutory  provisions  in  the  various  states,  mitigating  the  severity 
of  the  oommon  law  rule  with  respect  to  aliens:  See  1  Washbume  on  Keal 
Property,  sees.  40,  50,  where  the  provisions  on  the  subject  in  the  different 
states  are  oollected.  The  term  escheat  in  this  country  applies  to  the  right  of 
the  state  to  lands  purchased  by  an  alien,  a  right  which  at  common  law  would 
more  properly  be  termed  a  forfeiture. 

Inquisition  or  Oinai — Pbocxdubb  to  Pebfect  Escheat. — An  inquisi- 
tion or  inquest  of  office  is  an  inquiry  made  by  the  king's  officer,  his  sheriff, 
coroner,  or  escheator  virtute  offldi,  or  by  writ  to  them  sent  for  that  purpose, 
or  by  oommissioiners  specially  appointed,  concerning  any  matter  that  entitles 
the  king  to  the  possession  of  lands  or  tenements,  goods  or  chattels:  3  BL 
Com.  258.  It  luis  been  a  question  of  some  contrariety,  whether  a  proceed - 
mg  of  this  nature  was  necessary  to  perfect,  in  the  state,  a  title  accrued  by 
esdieat,  upon  the  death  of  an  intestate  without  heirs.  But  we  think  that 
at  present  the  question  is  not  so  open  as  it  once  was.  In  Sands  v.  Lynd' 
Asm,  27  Oratt.  295;  S.  C,  21  Am.  Rep.  348,  the  law  is  thus  laid  down:  *'  It 
is  well  settled  that  an  alien  may  take  lands  by  grant.     But  while  he  has 
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capacity  to  take  he  has  none  to  hold,  and  the  lands  may  at  once  be  aeised  to 
the  nse  of  the  state.     But  until  they  are  so  seized,  the  alien  has  complete 
dominion  over  them,  and  his  title  can  not  be  divested  except  upon  office 
found.    And  so  if  lands  are  devised  to  an  alien,  he  acquires  a  complete  though 
a  defeasible  title,  by  virtue  of  the  devise;   and  this  title  can  only  be  taken 
away  by  an  inquest  of  office,  which  must  be  perfected  by  entry  or  seizure 
where  the  possession  is  not  vacant.     In  these  cases,  and  there  may  be  otbers, 
it  seems  that  the  inquisition  is  necessary,  to  vest  a  complete  and  perfect  title 
in  the  state.    An  alien  can  not,  however,  take  by  descent^  because  the  law  will 
never  cast  the  freehold  upon  one  who  is  incapable  of  holding,  and  as  the  free- 
hold can  never  be  kept  in  abeyance  for  an  instant,  In  such  cases  it  vests  imme- 
diately in  the  state,  without  inquest  of  office.    For  the  same  reason,  if  an  alien 
dies  intestate,  or  a  citizen  dies  without  inheritable  blood,  his  lands  belong  to 
the  state.    They  vest  immediately,  without  office  found.     They  sink  back 
into  their  original  condition  of  common  property  for  the  general  benefit.** 
To  a  similar  effect  are  Montgomery  v.  Dorion^  7  N.  H.  475;  PuckeU  v.  State, 
1  Sneed,  366;  HubecJs  v.  Gardner,  7  Watts,  455;  WhUe  v.    WTule^  2  Mete. 
(Ky.)  185;  Den  v.   O'Hanlin,  20  N.  J.  31;   Colganr.  McKeon,  24  Id.  6G7; 
Farrar  v.  Z/eaTi,  24  Miss.  16;  Crane  v.  Seeder,  21  Mich.  24;  HoUiman  v. 
Peebles,  1  Tex.  673. 

Opposed  thereto,  that  is,  holding  an  inquest  of  office  necessary  to  perfect 
the  title  of  the  state,  are:  Jackson  v.  Adams,  7  Wend.  467;  Wilbur  v,  Tobey, 
16  Pick.  177;  People  v.  Folsom,  5  Oal.  373;  Bradstreet  y.  Supervisors,  13 
Wend.  546,  and  the  principal  case.  Of  these,  Jacksonr,  Adams  and  Wilbur 
V.  Tobey  held  that  the  title  of  the  state  before  office  found  was  so  imperfect 
that  a  grant  by  the  state  prior  thereto  would  pass  nothing.  But  Ja^sson  t. 
Adams  was  disregarded  in  McCaughal  v.  Ryan,  27  Barb.  376,  where  it  was 
held  that  lands  that  have  escheated  may  be  conveyed  before  entry,  and  also 
in  the  later  case  of  Etteinh4!imtr  v.  H^eman,  66  Id.  374. 

The  principal  case  was  overruled  in  so  far  as  it  held  an  inquest  of  office 
necessary  to  perfect  the  title  of  the  state,  in  Sands  v.  Lyndham,  supra,  A 
great  objection  which  has  weighed  with  the  courts  in  their  arrival  at  the 
decision  that  the  title  vests  immediately  in  the  state  in  this  manner  of  caaee 
is,  that  otherwise  the  fee  would  for  a  time  be  in  abeyance;  as  the  state's 
right  in  these  cases  is  founded  upon  the  consideration  that  none  exists  elaewhera^ 
this  consequence  would  have  to  flow  did  not  the  title  vest  in  the  state  imme- 
diately. It  follows,  of  course,  from  the  prevailing  doctrine,  that  inquest  of 
office  is  unnecessary  to  perfect  the  title  of  the  state;  that  if  the  possession  of  an 
estate  be  vacant  at  the  time  that  the  right  accrues,  the  state  may  enter  there- 
upon; but  if  held  by  adversary  possession,  that  it  may  enforce  its  right  by 
judicial  proceeding  in  the  same  manner  that  a  similar  right  might  be  enforced 
by  an  individual.  And  that  this  right  can  be  enforced  only  by  proceeding 
in  a  court  of  justice,  it  is  said  in  Sands  v.  Lyndham,  la  all  tiiat  is  meant  by 
the  expression  that  the  crown  can  only  take  by  matter  of  record. 

It  has  been  held  that  where  an  inquisition  of  office  has  been  found  in  be- 
half of  the  people,  yet  that  upon  a  subsequent  traverse  of  the  same,  by  one  who 
has  no  more  than  a  bare  possession,  he  is  entitled  to  judgment,  if  he 
show  that  the  people  have  no  title :  People  v.  Cvtting,  3  Johns.  1 ;  but  this 
does  not  seem  to  be  in  accord  with  French  v.  CommonwaWi,  5  Lci^Ii,  518. 

Where  the  right  to  escheat  is  because  of  the  Luids  liaving  come  to  an  alieD 
by  purchase  whether  in  the  ordinary  acceptation  of  the  term  or  by  devise, 
it  seems  that  the  title  of  the  alien  remains  good  until  defeated  by  legal  pro- 
ceedings instituted  for  the  purpose  of  vesting  title  to  the  same  in  the  state: 
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Q0odHA  ▼.  RuMtd^  42  N.  T.  181;  Halstead  v.  CamnUation^ri,  56  Ind.  363;  and 
amy  eren  maintoin  an  action  for  the  recovery  of  the  poaaession:  Bradatreet  v. 
SmperwUon  </  OnMa  Co.,  13  Wend.  546;  McCretry  v.  AUender,  4  Har.  h 
M.  409.  It  haa  been  aocordiogly  aaid  in  this  manner  of  oaaea,  that  it 
bdboored  the  etate  deairing  to  perfect  ita  title  againat  anch  peiaona  to  insti- 
tute prooeedinga  in  the  nature  of  an  inquest  of  office:  Sands  v.  Lyndham^  27 
Orait  291;  Jackton  y.  Adams,  7  Wend.  368;  Montgomery  v.  Dorion,  7  N. 
H.  47&  Bat  these  expressions  seem  to  have  been  dida.  And  it  seems  diffi- 
euU  to  aaaign  a  reason  why  the  rights  of  the  state  could  not  be  asserted  in  an 
eidioafy  actum  of  ejectment.  Where  an  eacheat  ia  sought  to  be  established 
by  the  states  it  ia  inoumbent  on  it  to  prove  all  the  facta  neceasary  to  give  it 
sash  li^t;  thus  ita  proof  that  one  haa  died  intestate  is  of  no  avail,  unless  it 
alao  ptan  that  the  inteatato  left  no  heira:  Hammond  v.  IfUoes,  4  Md.  13& 
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Hall  v.  Commonweai/th. 

[6  LxxGH*  61R.] 

luROB,  Imfbopeb  Ikflitengb  on. — That,  on  a  trial  for  ooimterfQitiii^  fclM 
jnron  on  entering  their  room  for  deliberation,  find  a  plaoard  th«« 
posted  charging  one  of  their  number  with  being  a  coonterfeiter,  ia  do 
ground  for  setting  aside  their  verdict  or  granting  a  new  triaL 

Tub  facts  Bufiicientlj  appear  in  the  opinion. 

Bj  Court,  Paresb,  J.  This  is  an  application  for  a  writ 
of  error  to  the  judgment  of  the  circuit  superior  court  of 
Kanawha,  sentencing  the  petitioner  to  ten  years'  imprisonment 
in  the  penitentiary,  he  having  been  convicted  by  the  Terdict  of 
a  jury,  of  passing  a  counterfeit  bank  note,  knowing  it  to  be 
counterfeit.  Various  errors  are  assigned  iu  the  petition,  but 
several  of  them  do  not  arise  on  the  record,  and  the  whole  mat- 
ter resolves  itself  into  the  question,  whether  the  court  ought  to 
have  granted  the  new  trial  asked  for,  on  the  ground  that  a  pa- 
per was  stuck  up  in  the  jury-room,  and  read  by  the  juxy,  when 
they  retired  to  deliberate  on  their  verdict,  in  which  James  Stur- 
geon, one  of  the  jury,  was  charged  with  being  himself  a  coun- 
terfeiter, and  insinuating  that  he  had  come  to  the  place  of  trial 
for  the  purpose  of  getting  on  the  jury.  The  ground  assumed 
is,  that  Sturgeon  was  so  excited  and  distressed  in  mind  by  the 
exhibition  of  that  paper,  and  his  judgment  so  impaired,  that 
he  was  unable  to  give  the  case  a  fair,  full,  and  free  examination. 
Without  deciding  what  the  opinion  of  the  court  would  have 
been,  if  this  allegation  had  been  borne  out  by  evidence,  we  are 
of  opinion,  that  the  evidence,  in  this  case,  proves  nothing  more 
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than  anger  or  excitement  on  the  part  of  Sturgeon,  against  the 
author  of  the  writing,  without  showing  in  him  any  want  of 
aelf-poBsessioii,  or  of  a  fall  and  free  exercise  of  the  mind,  when 
the  qnestion  of  the  prisoner's  guilt  or  innocence  was  put  seri- 
atim to  each  jaror.  The  testimony  of  Sturgeon  himself  is  not 
in  the  reoord,  and  if  it  was,  it  woald  probably  be  entitled  to 
little  or  no  weight,  becanse  nothing  would  be  more  dangerous 
in  pnictioe,  than  to  receive  the  testimony  of  jurors  after  ver- 
diet,  in  relation  to  their  motives,  situation,  or  feelings,  when 
they  gave  it.  His  subsequent  declarations  to  several  witnesses, 
show,  that  he  was  disturbed  and  excited  at  the  time  he  made 
them;  but  they  do  not  afford  to  the  court  any  evidence,  that 
his  verdict  was  at  all  affected  by  these  feelings;  whilst  the 
testimony  of  the  three  jurymen  in  relation  to  what  passed  when 
the  question  was  taken,  lead  to  an  opposite  conclusion. 

We  do  not  see  any  necessary  connection  between  the  placard*, 
and  confusion  or  inability  of  mind.  The  charge  was  calculated, 
indeed,  to  arouse  in  the  mind  of  an  innocent  man,  angry  and 
indignant  feelings;  but  when  he  came  to  render  his  verdict,  they 
might  exercise  no  influence  over  his  judgment.  Unless  there  is 
a  necessary  connection  between  the  two  things,  the  court  ought 
at  least  to  be  satisfied  of  the  fact  of  such  influence:  otherwise, 
it  would  be  easy  for  the  friends  of  any  accused  person  to  put 
up  such  placards  themselves,  and  to  secure  the  certainty  of  ob- 
taining a  new  trial,  if  the  verdict  should  be  against  him.  In 
this  very  case,  it  does  not  appear  who  placed  the  writing  against 
the  wall  of  the  jury-room,  and  it  is  at  least  possible  that  it 
might  have  been  done  by  a  friend  of  the  prisoner,  if  the  juror 
was  in  fact  free  from  all  suspicion  of  the  acts  and  designs 
changed  or  insinuated.  It  is  said  also,  that  the  jury  were  tam- 
pered with,  and  an  undue  influence  was  attempted  to  be  exer- 
cised over  them  all  by  the  placard;  and  that  one  of  the  jurors 
was  menaced  and  threatened,  and  therefore  the  prisoner  was 
not  convicted  according  to  law.  The  act  of  which  the  prisoner 
complains,  was  a  most  reprehensible  one,  for  which  the  author, 
if  discovered,  ought  to  have  been  severely  punished.  But 
anless  this  act  produced  some  effect  upon  the  minds  of  the 
jurors,  and  materially  influenced  their  deliberations  and  verdict, 
it  is  not  perceived,  how  it  makes  the  conviction  unlawful.  If 
we  were  to  decide,  that  every  attempt  to  tamper  with  or  to 
intimidate  a  jury,  or  one  of  their  number,  whether  successful 
or  not,  compelled  the  court  to  grant  a  new  trial,  when  it  was 
entirely  satisfied  that  the  verdict  was  fully  sustained  (as  in  this 
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ease)  by  the  evidence,  we  should  establish  a  moat  dangeiooa 
precedent,  sabyersiYe  of  the  best  established  principles  of 
criminal  law;  such  a  precedent  we  can  not  establish.  We  are 
of  opinion,  that  the  cireoit  court  properly  refosed  to  grant  a 
new  trial. 

There  is,  however,  an  error  in  the  judgment,  not  adverted  to 
in  the  petition.  The  prisoner  is  sentenced  to  solitary  confine- 
ment for  one  tenth  of  the  term  of  ten  yi  are;  whereas  by  the 
statute  of  1832-3,  c.  19,  sec.  2,  the  maximum  of  solitary  con- 
finement is  limited  to  one  twelfth.  The  judgment  must  be 
corrected  in  this  particular:  See  BrcoU  0080,  4  Leigh,  071; 
Murratfu  coMe^  6  Id.  724. 
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ApPEBSON    V.   GOTTBELL. 

[8  POBZKB,  61.] 

Omhrt  OoOBsa  ni  "Exqiasj),  prior  to  the  reign  of  William  L,  had 

tioQ  of  tattamentuy  oatuea. 
Ouan AL  JuBiSDionoK  ov  Pbobatbs  belonga  in  Rngland  to  the  eeoliMriaatioal 

onorta,  and  to  some  of  the  ooorta  baron. 
OvHAjn*  GousTB  nr  Amkama  have  general  plenary  jnriadiction  of  all  tea- 

tanientary  caaea;  and,  except  in  pecallar  caaea,  thia  jnriadiction  ia  ex- 

ehiaiTe. 
LoiT  Oft  DsaraoYXD  Wiu.  may  he  eatabliahed  and  admitted  to  probate. 
Will  Dsbkboted  bt  ths  TssrATOB  while  insane,  may  be  admitted  to  pro- 
hate,  if  properly  proved. 
JuBT  MAT  BJB  Impanklkd  IK  Okphans*  Coubt  to  try  the  iaaoea  joined  with 

reapect  to  a  will  which  ia  alleged  to  have  been  duly  executed  and  after- 

warda  deatroyed  by  the  testator  while  inaaneu 
Bill  ov  Exceftion8  is  necessary  in  orphans'  court  to  reserve  a  queation  for 

preeentation  to  the  supreme  court,  and  the  latter  court  will  not  look 

beyond  auch  bilL 
Pabtt  to  a  Suit  is  a  Gompktbht  Witness  to  prove  diligent  aearoh  for,  and 

loaa  of  a  will,  deed,  or  other  paper,  for  the  purpoae  of  authorizing  the 

reception  of  secondary  evidence. 
Revocation  of  Will  can  not  be  made  by  one  insane  or  not  of  sufficient 

capacity  to  understand  the  nature  of  hia  act. 
OvEcnoN  that  One  ov  the  Subsobibino  Witnesses  to  a  Will  was  not 

produced  and  sworn,  can  not  be  made  for  the  first  time  in  the  appellate 

eoort,  eapecially  if  the  record  doea  not  ahow  that  hia  absence  waa  not 

aooonnted  for. 

Ebbob  from  orphans'  ooart  of  Autauga  county.  The  proceed- 
ing in  that  court  was  to  establish  the  will  of  James  L.  Gottrell^ 
a  paper  purporting  to  be  a  copy  being  produced.  The  facts 
arc  sufficiently  stated  in  the  opinion  of  Judge  Saffold. 
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Ooldthuoaile,  for  the  plaintiff  in  error. 
Hopkins  and  Peck,  for  the  defendant  in  error. 

Saffold,  C.  J.  The  defendant  iu  error  made  application  to 
the  orphans'  court  of  the  county  of  Autauga,  to  admit  a  certain 
instrument  to  probate,  as  the  last  will  and  testament  of  Jamea 
Cottrell,  deceased.  His  affidavit  states,  that  the  instrument  an- 
nexed, is  substantially  a  copy  of  a  will  made  by  said  James  L. 
Cottrell;  that  he  believes,  the  decedent  made  no  other  will;  that 
he  was,  at  the  time  of  making  it,  of  sound  mind;  that  the  will 
was  duly  attested:  that  the  testator,  after  making  his  will,  be- 
came dissipated,  and  his  mind  was  thereby  impaired,  and  de- 
stroyed; and  that,  at  a  time  when  he  was  in  a  state  of  drunken 
insanity,  and  incapable  of  acting  reasonably,  and  not  of  sound 
mind,  he  tore  the  will  into  pieces,  and  entirely  destroyed  the 
same.  Wherefore,  ho  prays,  that  the  copy  may  be  proved,  and 
admitted  to  probate,  as  the  last  will  and  testament  of  the  said 
Cottrell. 

The  applicant  further  deposes,  that  he  has  made  diligent 
search  among  the  papers  of  the  deceased,  and  diligent  inqniiy 
among  the  family  and  friends,  and  can  find  no  other  will,  and 
believes  no  other  exists. 

The  widow  of  the  deceased  and  next  of  kin,  having  been  cited, 
by  order  of  the  court,  to  appear,  and  show  cause,  if  any  existed, 
why  said  instrument  should  not  be  proven  and  established,  as 
the  will  of  the  deceased,  Apperson,  claiming  as  heir,  in  right 
of  his  wife,  who  was  a  daughter  of  the  deceased,  appeared,  and 
entered  his  caveat  against  the  admission  of  said  supposed  will 
to  probate,  on  the  ground,  that  it  was  not,  in  fact,  the  last  will 
and  testament  of  the  deceased;  and  this,  he  prayed,  might  be 
inquired  of  by  the  country.  And,  for  further  objection,  he  in- 
sisted, that  the  said  supposed  will  was  not  made  at  a  time,  when 
said  James  L.  Cottrell  was  of  a  sound  and  disposing  mind: 
and  this  also,  he  prayed,  might  be  inquired  of  by  the  country. 
And,  for  further  reason  against  granting  probate,  he  alleged, 
that  the  iustrument  presented  for  probate,  was  but  a  copy  from 
the  original  will  of  said  James  L.  Cottrell;  and,  that  the  orig- 
inal was  revoked  by  his  destroying  the  same;  and  this  he  was 
ready  to  verify:  wherefore,  he  prayed  judgment,  etc. 

By  way  of  replication,  to  the  several  objections,  filed  against 
the  validity  of  the  will,  the  applicant  denied  the  facts  alleged, 
in  avoidance;  reaffirmed  those  stated  in  his  application  and 
sworn  to;  and  submitted  the  several  issues,  to  be  inquired  of, 
by  t^e  country. 
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Upon  this  entire  replication,  Apperson  joined  Lawie. 

A  jazj  haying  then  been  impaneled,  to  inquire  of  the  validr 
i^  of  the  willy  on  the  ifisues  formed  as  afureeaid,  th&j  returned 
a  Terdict,  finding,  **  that  James  L.  Cottrell  did  make  a  will,  ol 
whi^  the  instrument  produced  is,  in  substance,  a  copj;  and 
that  be  was  of  sound  and  disposing  mind  and  memory,  at  the 
time  of  making  the  same;  and  that  it  has  not  been  revoked." 
Thereupon,  the  court  gave  judgment  accordingly,  establishing 
the  validity  of  the  will,  and  granting  letters  testamentary  ta 
Jamas  L.  F.  Cottrell,  the  applicant,  who  gave  bond,  and  quali- 
fied, as  executor. 

On  the  trial,  as  is  shown,  by  the  bill  of  exceptions,  a  copy  of 
the  will  was  produced  to  the  court:  before  the  same  was  read  to 
the  jury,  two  of  the  subscribing  witnesses  to  the  original  were 
introduced,  and  testified  that  the  original  was  made  by  the  de* 
ceased,  in  their  presence — that  he  was  of  sound  mind,  at  the 
time  of  his  executing  the  same;  and  that  he  executed  it  in  the 
presence  of  the  other  witness.  That,  another  witness  was  then 
called,  who  testified,  that  James  L.  Cottrell,  the  deceased,  did 
on  the  morning  of  his  death  take  the  paper,  which  he  said  was 
his  will,  and  destroy  it;  and,  that  he  believed  he  was,  at  the 
time,  in  a  state  of  insanity,  from  intoxication;  that  he  never 
saw  the  will  of  Cottrell,  nor  did  he  ever  hear  it  read. 

The  two  witnesses,  however,  who  testified  to  the  execution  of 
the  will,  proved  the  same,  substantially,  before  the  copy  was 
exhibited  to  them.  Whereupon,  the  copy  was  admitted  to  be 
read  in  evidence — to  which  the  plaintiff  in  error  excepted. 

It  is  now  assigned,  for  error:  1.  That  the  court  below  had  no 
jurisdiction  to  grant  probate  of  a  lost  will,  or  of  one  destroyed 
in  the  manner  here  alleged— or,  to  submit  the  same  to  a  jury;  2. 
That  the  court  should  not  have  permitted  the  instrument  to  be 
read  to  the  jury,  without  further  proof  than  was  offered. 

In  England,  previous  to  the  reign  of  William  I.,  the  county 
courts  bad  jurisdiction  of  testamentary  causes;  but,  after  his 
accession,  and  the  dismemberment  of  this  court,  arising  from 
the  separation  of  the  powers  of  the  bishop  and  the  sheriff,  by 
whom  it  had  been  held,  the  probate  of  testaments,  and  the  con 
sequent  determination  of  questions,  growing  out  of  them,  de- 
volved upon  the  courts  of  chancery,  the  ecclesiastical  courts. 
and  some  courts  baron.  To  the  two  latter,  it  is  said  the  orig- 
inal  jurisdiction  exclusively  belonged,  except,  that  the  former 
wuuld  interpose  a  concurrent  jurisdiction,  in  determinations 
upon  personal  bequests,  where  a  discovery  and  an  account  of 

Am.  Dxo.  Vox..  XXIX— 16 


242  Appebson  v.  Cottbell.  [Alabama, 

assets  are  generally  neoessaiy  to  the  purposes  of  relief.  AIbo, 
in  cases  involYing  matters  of  trust.  And,  in  cases  in  which  the 
ecclesiastical  courts  had  not  the  means  of  giving  effectual  relief, 
the  chanceiy  exercised  exclusive  jurisdiction:  2  Bop.  on  Leg.  631 
The  general  proposition,  however,  is  maintained  in  the  Eng- 
lish cases,  that  the  original  jurisdiction  of  probates,  belongs  ex« 
clusively  to  the  ecclesiastical  courts,  and  to  those  courts  baron, 
to  whom  it  has  belonged,  from  time  immemorial;  and  that  they 
alone  are  competent  to  determine  the  validity  of  a  will,  either 
of  real  or  personal  estate:  Id.  532;  8  Meriv.  171  ,**  7  Bro.  P.  C. 
437." 

The  principle  is  also  recognized  by  Chancellor  Walworth,  of 
New  York:  6  Wend.  178.'  He  also  claims,  for  the  decisions  of 
these  courts,  a  degree  of  respect,  equal  to  that  which  is  due 
those  of  any  of  the  others,  in  Qreat  Britain,  of  the  same  date. 
He  insists,  that  the  high  character  of  the  judges,  and  the  re- 
view, to  which  their  decisions  are  subject,  on  appeal,  by  a  court 
of  delegates,  composed  of  judges  of  the  king's  bench,  and  com- 
mon pleas,  and  barons  of  the  exchequer,  as  well  as  doctors 
of  the  civil  law,  entitle  them  to  the  same  weight. 

The  same,  in  most  respects,  may  be  said  of  our  court  of  pro- 
bate; the  jurisdiction  of  the  orphans'  court  to  hear  and  deter- 
mine this  contest,  must  depend  upon  the  statutes  of  the  state. 
It  is  provided,  that  an  orphans'  court  shall  be  held  in  each 
county,  ''  for  taking  the  probate  of  wills,  and  granting  letters  of 
administration,  on  the  estates  of  persons  deceased,"  etc.;  "  witk 
full  jurisdiction  of  all  testamentaiy ,  and  other  matters,  pertain- 
ing to  an  orphans'  court,  or  court  of  probate,  in  their  respective 
counties:"  Aik.  Dig.  248,  249. 

Again,  it  is  said :  ' '  The  judges  of  each  county  court  shall  have 
power,  within  the  county,  either  in  open  court,  or  in  vacation, 
to  take  the  probate  of  wills,  grant  and  repeal  letters  testamen- 
tary, and  letters  of  administration,"  etc.     And,  further,  that, 
I  "in  all  cases,  where  it  may  be  necessaiy  to  have  any  matter, 

'  depending  before  said  courts,  or  the  judge  thereof,  on  any  re- 

I  turn  day,  tried  by  a  jury,  the  sheriff,  by  order  of  the  judge, 

shall,  forthwith,  summon  and  impanel  a  jury. 

From  these  provisions,  it  would  appear,  that  the  orphans'  court 
has,  in  general,  plenary  jurisdiction  of  all  testamentary  cases; 
and,  that  the  statutes  deny  this  cognizance  to  any  other  tribunal, 
even  to  chanceiy;  except,  in  peculiar  cases,  requiring  the  exer- 
cise of  its  extraordinary  powers:  such,  for  instance,  as  involve 
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matters  of  trast,and  require  an  account  to  be  taken;  or,  where, 
for  other  purposes,  a  discoTezy,  on  oath,  from  a  party  in  inter- 
est is  essential  to  the  merits  of  the  controversy.  In  cases  of 
this  kind,  the  powers  of  chancery  would  not  be  restricted,  by 
the  jurisdiction  of  the  orphans'  court,  more  than  by  that  of  any 
other  court  of  law,  where  their  interposition  is  equally  neces- 


In  the  case  before  us,  I  perceiye  no  necessity  for  the  extraor- 
dinary jurisdiction.  Taking  the  proof,  that  a  will  was  once  made, 
and  duly  executed  by  the  testator,  in  the  presence  of  compe- 
tent witnesses,  is  one  of  the  most  common  duties  of  the  orphans' 
court.  It  is  true,  that  this  case  required  the  establishment  of 
the  further  &cts,  that  the  destruction  of  the  original  was  the 
effect  of  insanity,  and  that  the  paper  exhibited  was,  in  sub- 
stance, a  copy.  But,  if  these  facts  were  susceptible  of  proof,  by 
indi£krent  witnesses,  in  a  court  of  law,  and  the  orphans'  court 
possessed  all  the  requisite  means  to  determine  the  truth  of 
them,  the  effect  of  the  statutes  quoted  must  be,  to  deny  the 
jurisdiction  to  any  other  court. 

The  facilities  of  this  court  to  try  questions  of  the  kind,  are 
greater  than  those  of  a  separate  court  of  chancery,  from  which 
issues  of  fact  must  be  sent  to  the  courts  of  law  for  trial.  They 
are  just  the  same  with  those  of  the  chancery,  under  our  organ- 
lation,  which  unites  the  common  law  and  chancery  powers,  in 
the  same  tribunal,  and  which  is  provided  with  a  jury,  for  the 
trial  of  issues  necessary  to  either. 

In  addition  to  the  general  authority  of  the  orphans'  court  to 
cause  juries  to  be  impaneled,  in  all  cases  where  necessary,  as 
preriously  referred  to,  the  same  statute  further  provides,  "  that 
when  the  validity  of  any  will  shall  be  contested,  or  doubts  may 
•rise  as  to  its  vididity,  or  as  to  any  facts,  which,  in  the  opinion 
of  the  judge,  it  may  be  necessary  to  have  ascertained  by 
the  verdict  of  a  jury,  before  awarding  any  order,  judgment, 
or  decree,  such  judge,  at  any  stated  session,  or  on  any  sitting 
held  in  vacation,  according  to  the  provisions  uf  this  act,  may, 
forthwith,  cause  a  jury  to  be  summoned  and  impaneled,  to  try 
such  issues,  or  inquire  of  such  facts,  as,  under  his  direction, 
shall  be  submitted  to  their  decision;  and  shall  cause  them  to 
he  sworn  in  such  form  as  the  case  may  require:  Aik.  Dig.  261. 

It  is  objected,  on  the  part  of  the  plaintiff  in  error,  that  this 
was  not  a  proper  case  for  the  application  of  this  power — ^that  a 
jury  is  aathoriaed  only  in  cases  where  doubts  may  arise,  as  to 
the  validiij  of  the  will,  etc. ;  and  here  it  does  not  appear  that 
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any  doubt  was  entertained.  He  ako  contender  that  the 
**  or,"  preceding ''  doabts,"  in  the  eommenoement  of  the  aaetioiB, 
should  be  construed,  **  and/'  so  aa  to  require  both  the  oontool 
and  doubts,  to  authorize  an  issue  to  the  jury. 

I  own,  I  can  not  perceive  the  force  of  these  poaiiioiML  Tfaa. 
circumstances  of  the  case  appear  to  have  been  sufficient  ta 
create  doubt;  especially  after  the  tender  of  the  seyeral  issues  b^ 
the  parties,  in  addition  to  the  affidavit  of  the  applicant  for  the 
probate:  and,  the  award  of  the  venire  implies  an  opinion  of  tha 
necessity  for  an  ascertainment  of  doubtful  facts.  I  find  no 
cause  to  suspect  any  typographical  error,  or  other  mistake  in 
the  words  of  the  statute;  nor  do  I  perceiye  any  objection  to  it, 
according  to  its  literal  import. 

Then,  from  the  language  of  the  statute,  a  contest  merely  con- 
cerning the  validity  of  a  will,  or  doubts  entertained,  aathoiiaBB 
an  issue  to  the  jury.  That  this  was  the  intention  of  the  act,  is, 
also  clearly  indicated  in  the  conclusion  of  the  section,  wbera 
the  jury  is  required  ''  to  try  such  issues,"  or  inquire  of  siiek 
facts,  as  shall  be  submitted  to  them:  also,  by  the  direction,  thai 
they  shall  "  be  sworu,  in  such  form  as  the  case  may  require." 
If  they  had  been  intended  to  try  issues  only,  the  uniform, 
oath  to  try  the  issues  submitted  would  have  been  sufficient,  and 
that  alone,  we  may  presume,  required. 

Another  conclusive  answer  to  this  objection  is,  that  the  iaaofle 
were  voluntarily  tendered  and  joined,  by  the  partiea,  after 
which  neither  is  at  liberty  to  object  to  this  mode  of  ascertaining 
the  facts. 

In  reference  to  facts  properly  triable  on  issues  thus  submitted, 
I  understand  the  principle  to  be  conceded,  that  there  is  no 
necessity  for  spreading  on  the  record  the  evidence  adduced  on 
such  trials,  except  where  a  bill  of  exceptions  is  claimed,  as  in 
other  cases  of  jury  trials.  Whether  conceded  or  not,  I  think 
the  principle  sufficiently  obvious. 

In  chancery,  where  causes  of  this  kind,  as  well  as  other  con- 
troversies, are  prepared  for  hearing  before  the  chancellor,  the 
evidence  appears,  of  course,  in  the  form  of  written  depositions. 
Then  it  is  a  matter  resting  in  the  sound  discretion  of  the  chan* 
cellor  to  award  a  feigned  issue,  to  inform  the  conscience  and 
judgment  of  the  court  of  matters  of  fact  involved  in  doubt  and 
difficulty.  The  trial  by  jury  is  supposed  to  afford  advantages 
for  eliciting  the  truth  in  relation  to  contested  facta,  superior  to 
any  other  institution.  But  the  court  alone  has  power,  if  it  vrill, 
even  in  doubtful  cases,  to  decide  for  itself,  without  invcAing  the 
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«d  of  a  jury:  2  Atk.  295;^  2  Yes.  256; '  Berd.  CSa.  100;  and  the 
▼erdict,  in  each  cases,  is  not  conclasive  upon  the  court;  it  is 
bat  evidence  addressed  to  its  judgment,  and  if  it  does  not  pro- 
duce conviction,  it  may  be  disregarded:  11  Wend.  227.' 

The  order  for  an  issue  may  be  reyersed  by  the  appellate 
court,  but  it  is  incumbent  upon  the  party  seeking  such  reyersal 
to  show,  that,  upon  the  evidence  as  it  stood,  he  was  dearly 
entitled  to  a  decree  upon  the  matter  of  fact  involved  in  the 
issue:  11  Wend.  227. 

The  powers  of  an  orphans'  court,  and  of  this  appellate  court, 
are  conceived  to  be  similar,  except  as  to  the  manner  of  adducing 
the  evidence,  and  the  form  of  proceedings.  It  was  therefore 
incumbent  on  this  plaintiff  in  error,  if  he  conceived  there  was 
error  in  awarding  the  issue,  in  the  trial  thereof,  or  in  the  judg- 
ment of  the  court,  to  have  reserved  the  question  by  bill  of  ex- 
ceptions. Proceeding,  as  we  are  left  to  presume,  under  this 
impression,  after  assenting  to  the  issues  and  entering  upon  the 
trial,  he  causes  points  to  be  reserved;  all,  we  may  suppose,  on 
which  he  felt  himself  aggrieved,  in  the  form  of  a  bill  of  excep- 
tions; to  this,  therefore,  we  must  look  for  error,  if  any. 

The  exceptions  taken  disclose  the  ground  of  the  second 
assignment  of  error,  that  the  court  permitted  the  copy  of  the 
will  to  be  read  to  the  jury,  as  evidence,  on  the  proof  adduced. 

What  was  that  proof?  As  heretofore  shown,  it  was,  that, 
before  reading  the  copy,  two  of  the  subscribing  witnesses  to 
the  original,  swore  that  the  original  was  executed  in  their  pres- 
ence; that  the  testator  was  of  sound  mind  at  the  time;  that  he 
executed  it  also  in  the  presence  of  a  third  witness;  and 
farther,  they  proved  the  contents  of  the  will,  substantially, 
before  the  copy  was  exhibited  to  them.  That  another  witness 
testified  that  the  deceased,  Cottrell,  on  the  morning  of  his 
death,  took  a  paper,  which  he  said  was  his  will,  and  destroyed 
it  (witness  knowing  nothing  more  of  the  contents),  and  he  be- 
lieved he  was,  at  the  time,  iu  a  state  of  insanity,  from  intoxica- 
tion. This,  it  is  also  to  be  observed,  was  after  the  defendant 
in  error,  who  was  the  applicant  for  the  probate,  claiming  an 
interest  under  the  will,  had,  in  the  form  of  an  affidavit,  accom- 
panying his  application  to  the  judge,  stated  all  the  facts  relied 
on  to  establish  the  will,  and  among  others,  that  he  had  made 
diligent  search  among  the  papers  of  the  decked;  also,  diligent 
inquiry  among  the  other  members  of  his  family  and  his  friends, 
could  find  no  other  will,  and  believed  no  other  existed. 
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No  questibn  appears  to  have  been  raised  as  to  the  neoeasiiy 
of  his  repeating  these  declarations  before  the  court,  as  m 
foundation  to  the  secondary  proof;  nor  as  to  the  right  of  the 
adverse  party  to  cross-examine  him,  or  have  other  questions 
propounded.  Hence  we  are  to  presume  that  no  right  of  cross- 
examination  was  denied,  and  that  the  affidavit  was  supposed  to 
embrace  all  the  requisite  facts. 

A  party  to  a  suit,  or  other  interested  person,  is  competent  to 
make  proof  of  diligent  search  for,  and  loss  of,  a  deed,  will,  or 
other  paper,  so  as  to  lay  a  foundation  for  the  introduction  of 
secondary,  or  inferior  proof  of  its  execution  and  contents;  such 
proof  being  addressed  solely  to  the  court:  1  Stark.  Ev.  349, 
note  1,  and  references,  4  Cow.  483;*  6  Wend.  178.  If  the  rule 
admits  of  any  qualification,  such  as  that  the  person  offering 
to  make  the  proof  was  the  keeper  of  the  papers,  trunk,  or  the 
like,  necessary  to  be  searched  (a  restriction  applying  more 
properly  to  public  officers),  still,  this  party  was  competent^  in- 
asmuch as  he  was  the  only  son,  and,  after  the  death  of  his  father, 
entitled  to,  at  least,  as  much  control  as  any  other  person.  The 
extent  of  tbe  search  and  inquiry  made,  and  the  authority  of  the 
party  in  interest  to  make  it,  were,  doubtless,  sufficient  for  the 
object  of  it,  as  shown  by  the  last  case  referred  to. 

It  is  also  to  be  observed,  that  the  non-existence  of  the  will, 
did  not  rest  alone  on  tbe  proof  by  tbe  party  to  the  court;  he 
introduced  before  the  jury  evidence  tending  to  establish  the 
fact  that  tbe  original  had  been  actually  destroyed,  and  under 
circumstances  which  did  not  affect  its  validity:  that  the  testator, 
on  the  morning  of  his  death,  in  a  fit  of  insanity,  had  torn  up  a 
paper,  which  he  then  said  was  his  will.  The  declaration  as  to 
the  identity  of  the  paper  is  to  be  considered  as  pars  rei  gesUB, 
except  so  far  as  tbe  insanity  could  weaken  its  force.  I  think, 
however,  there  would  be  nothing  extraordinary  in  the  idea  that 
one  might  be  enabled  perfectly  to  know  and  truly  declare  the 
nature  of  an  instrument  before  him,  while  his  mind  was  so  im- 
paired as  to  be  incapable  of  either  executing  or  revoking  a 
will.  If  such  was  tbe  situation  of  the  testator  at  the  time  of 
destroying  the  instrument,  tbe  language  connected  with  the  act 
might  serve  to  identify  tbe  paper:  4  Cow.  490.  Whether  this 
was  tbe  state  and  condition  of  tbe  testator  at  the  time — 
whether  he  desti^yed  an  instrument,  and  how  for  his  expres« 
sions  at  the  time  should  convince  the  mind  respecting  its  iden- 
tity, were  questions  very  proper  for  the  consideration  of  the  jury. 

1.  Dan  Y.  Brown;  8.  0.,  15  Am.  Deo.  895. 
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The  findiog  these  qaesiions  in  favor  of  the  application  fof 
probate,  could  avail  nothing,  without  the  farther  finding  that 
the  original  will  was  duly  executed;  also,  the  contents;  for 
which  purpose  the  eyidence  of  the  other  two  witnesses  had  been 
introduced.  If  the  evidence  satisfied  the  jury  on  all  these 
points,  and  that  the  contents  agreed,  substantially,  with  the 
copy  exhibited,  it  was  their  duty  to  find  as  they  did. 

In   Idley  v.  Bowen,  11  Wend.  227,  it  was  ruled  that  the 
destruction  of  a  will,  even  by  the  hands  of  the  testator,  will  not 
amount  to  a  revocation  in  law,  unless  he  had,  at  the  time,  suffi- 
cient capacity  to  understand  the  nature  and  effect  of  the  act, 
and  that,  although  the  instrument  is  not  in  being,  its  contents 
having  been  satisfactorily  shown,  there  is  no  difficulty  in  estab- 
lishing it  as  a  will,  if  it  is  shown  to  have  been  improperly 
destroyed:  See  also  Trevdyan  v.  !Jnrevelyanf  1  Ph.  153.   The  prin- 
ciple that  an  act  resulting  from  insanity  can  not  operate  as  a 
revocation  of  a  will  duly  executed  and  published,  is  believed 
too  obvious  to  require  elaborate  investigation.    I  therefore  only 
add  the  authority  of  Williams  on  Executors,  vol.  1,  p.  209,  that, 
"if  a  will  be  wholly  or  partially  canceled,  or  destroyed  by  the 
testator  whilst  of  unsound  mind,  probate  will  be  granted  of  it, 
as  it  existed  in  its  integral  state,  that  being  ascertained."    The 
same  authority,  however,  maintains,  that,  in  such  cases,  the 
proof  must  be  clear  and  satisfactory. 

If  the  competency  of  two  witnesses,  only,  to  prove  the  due 
execution  and  contents  of  the  original  will,  could  be  con- 
sidered as  having  been  sufficiently  brought  in  question  to  re- 
quire the  opinion  of  the  court,  I  am  not  prepared  to  say  that 
ihey  were  sufficient,  especially  if  objected  to,  for  want  of  the 
third,  and  his  absence  unaccounted  for.  The  will  embraces 
real  as  well  as  personal  estate,  and,  by  statute,  three  subscrib- 
ing witnesses  are  required.  They  are  designed  to  ascertain 
and  judge,  with  the  greatest  certainty,  of  the  testator's  ca« 
pacity  to  dispose  of  his  property,  as  well  as  that  he  did  so  with 
requisite  solemnity.  Whether  the  heir  had  not  the  right  to 
insist  on  the  testimony  of  all  three  before  probate  could  be 
granted,  provided  they  were  all  living,  and  within  the  juris- 
diction of  the  court,  is  a  question,  which,  when  duly  presented, 
may  require  deliberate  consideration.  In  the  case  of  Chaae  ei 
id.  V.  lAncoLn^  8  Mass.  236,  the  principle  was  so  ruled;  but  it 
was  at  the  same  time  said,  if  it  be  impossible  to  produce  any 
one  of  them,  the  court  would  proceed  without  him,  ex  nece^' 
miaie  m.    In  the  case  of  Dan  v.  Brown^  previously  cited,  the 
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irill,  BB  in  ibis  oase,  appeared  from  the  testimony  of  two  wit- 
nesaes,  to  have  been  sabscribed  by  them;  and  one  of  them 
further  stated,  that  it  was  also  subscribed  by  a  third  witness, 
whose  name  he  did  not  recollect,  but  he  had  no  doabt  of  his 
being  a  credible  witness.  There,  as  here,  the  object  being  to 
establish  a  will,  which  had  been  lost  or  destroyed,  the  court 
held  that  this  was  all  the  evidence  that  could  be  expected 
under  the  circumstances  of  the  case,  and  that  it  was  prUna 
facie  sufficient. 

In  this  case,  howeyer,  it  is  an  important  fact,  that  no  objeo- 
tion  appears  to  have  been  made  below  to  the  competenc}^  of 
these  two  witnesses  alone,  to  prove  the  will;  that  the  only  ob- 
jection made,  or  exception  taken,  was,  that  on  the  testimony  of 
the  two  subscribing  witnesses,  relative  to  the  due  execution 
and  contents  of  the  will,  and  of  the  one  other  witness  concera- 
ing  the  destruction  of  the  original,  the  court  admitted  the  copy 
as  evidence  to  the  jury.  It  does  not  appear  but  that  the  ab- 
sence of  the  third  subscribing  witness  was  accounted  for;  that 
any  question  was  made,  or  any  opinion  of  the  court  givea»  re- 
specting the  necessity  of  producing  him,  in  order  to  the  estab- 
lishment of  the  will.  It  is  not  shown,  that  any  instructions  to 
the  jury  were  given,  or  requested,  whether  all  the  evidence  re- 
ceived was  sufficient  for  this  purpose;  nor  does  it  appear  what 
other  evidence,  or  whether  any,  was  adduced  before  the  jury. 
Under  these  circumstances,  I  am  of  opinion  that  no  error  is 
shown  in  permitting  the  copy  to  be  read  as  evidence. 

In  reference  to  the  argument  that  there  is  no  sufficient  show- 
ing that  the  testator  remained  insane,  after  the  destruction  of 
his  will  until  his  death,  so  as  to  prevent  his  supplying  a  new 
one,  had  he  chosen  not  to  die  intestate;  and  to  any  other  ob- 
jection respecting  the  extent  of  the  questions  propounded,  and 
answered,  it  is  deemed  sufficient  to  remark,  that  the  issues  were 
sufficient  to  embrace  the  entire  controversy,  and  the  jury  hav- 
ing  passed  upon  it,  the  legal  presumption  is,  in  the  absence  of 
any  showing  to  the  contrary,  that  the  evidence  justified  the 
verdict;  and  as  to  the  continued  insanity  of  the  testator,  if 
proof  to  this  effect  were  admitted  to  have  been  necessary,  the 
evidence  of  his  having  been  so  on  the  day — '*  on  the  morning 
of  his  death'' — might  justify  the  inference  that  it  continued 
until  the  moment.  Or  if  the  contrary  presumption  could  be  in- 
dulged,  a  knowledge  or  recollection  of  the  acts  of  bis  insanity 
would  by  no  means  follow,  as  a  necessary  consequence  of  the 
festoration  of  his  reason.     It  is  therefore  unneoessaxy  to  iiH 
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40118  on  whom  4he  buxdan  of  pzoof,  ia  this  respect,  deyoWed; 
or,  wboiher,  sapposiiig  liim  to  have  had  the  subsequent  knowl- 
edge, some  pnbdic  recognition  of  the  validity  of  the  insane  act, 
was  not  neoessaiy  to  grre  it  effect.  This  view  of  the  subject 
dedves  additional  force  from  the  consideration  that  these,  with 
other  objeotioDS,  were  embraced  by  the  issues  to  the  jury,  and 
no  question  in  relation  to  them  has  been  resenred  by  the  bill  of 
exceptions. 

Ia  my  opinion,  the  judgment  of  tiie  orphans'  court  should  be 
affirmed,  and  such  is  the  unanimous  opinion  of  the  court. 


OuontAL  JuBaBXcnoK  to  Tbt  thx  Vauditt  ov  a  Will  of  penonalty  li 
in  the  probata  oonite:  Cottra  ▼.  Aom,  22  Am.  Deo.  648  and  cases  In  note. 

ArrxR  Snnxiros  ov  ths  Lobs  or  a  Will,  parol  proof  of  its  contents  may 
be  given:   Wilmoi  v.  Talbot,  1  Am.  Deo.  374;  Jieeva  v.  Booth,  12  Id.  679l 

Susac&iBnio  Witnxss  to  ak  Instbumxnt  must  be  prodnoed  to  psove  its 
execution:  Zerhff  v.  ITiZfon,  17  Am.  Dea  577;  but  this  is  nnnnneiTjr  if  hs 
Msidecaftofthastete:  BarHngerr.  ^neecf,  20Id.  74. 


Legatt  V.  Sallee. 

[Z  POKSB,  116.] 

ATTOBinn'  AND  Clunt,  while  the  relation  ooatinnMi 
by  wfaieh  the  former  seoores  a  gift  or  a  lazier  compensation  than  WM 
•t^olated  for  when  he  mdertook  the  boaiiiees,  is  invalid,  and  its  enforce- 
ment  will  be  restrained. 

I^  facts  are  sufficiently  stated  in  the  opinion. 

CMdthwaiie,  for  the  plaintiff  in  error. 

8aUee,  for  the  defendant  in  error. 

HoFKDra,  J.  The  plaintiff  in  error  filed  the  bill  in  this  case, 
on  the  chancery  side  of  the  circuit  court  of  Mobile  county,  for 
aa  injunction  and  relief  against  a  judgment  at  law,  in  favor  of 
the  defendant,  and  states,  that  in  1826,  he  employed  the  de- 
landant,  who  was  an  attorney  and  counselor  at  law,  to  institute 
and  prosecute  suits  for  several  lots  of  land  in  the  city  of  Mobile, 
to  which  the  defendant  had  a  claim.  That,  in  consideration  of 
the  services  to  be  rendered  by  the  defendant,  the  complainant 
fave  him  Ids  note  for  eight  thousand  dollars,  subject  to  condi- 
Ak>ns  expressed  in  an  agreement,  signed  by  the  defendant,  and 
vhieh  was  impended  to  the  note;  and  that  one  of  the  conditions 
WIS,  that  if  there  should  be  no  lot  recovered,  the  note  should 
bs  given  up  and  canceled.    A  copy  of  the  agreement  forms  a 
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part  of  the  faOl,  and  shows  that  the  note  was  to  bear  no  intareflfc 
dnring  the  pendenoy  of  the  salts.  The  other  material  aUeg&- 
tions  are,  that  some  time  after  the  note  and  agreement  wexe 
made,  a  judgment  was  rendered  against  the  complainant,  in 
favor  of  the  defendant,  for  the  full  amount  of  the  note,  apon  an 
agreement  between  them,  that  the  judgment  should  be  subject 
to  the  same  conditions  to  which  the  note  was.  That  some  of 
the  suits  had  terminated  in  the  success  of  the  complainant,  and 
others  were  undetermined.  That  he  had  paid  a  laiger  siun 
upon  the  judgment  than  the  value  of  the  lots  recovered,  entitled 
the  defendant  to  receive:  but  that  he  claimed  the  full  amount 
of  it,  and  had  caused  an  execution  to  issue,  to  collect  it. 

The  defendant  admits  the  note  was  made  upon  the  consider- 
ation, and  tbat  he  executed  the  agreement  stated  in  the  bill^ 
but  he  denies  that  the  judgment  was  taken  subject  to  the  con- 
ditions to  which  the  note  was.  He  alleges  that  the  improvident 
sale,  by  the  complainant,  of  a  part  of  the  property,  and  his 
waste  of  the  proceeds,  induced  him  to  inform  the  complainant 
that  he  would  decline  prosecuting  the  suits,  unless  the  com- 
plainant would  confess  a  judgment  for  the  amount  of  the  note, 
upon  which  an  execution  to  obtain  satisfaction  might  issae^ 
whenever  the  defendant  chose;  and,  also,  convey  to  him  one 
of  the  lots  as  security  for  the  judgment,  until  the  complainant 
could  put  him  into  possession,  when  the  conveyance  should 
become  absolute,  and  operate  as  a  payment  on  the  judgment,  to 
the  amount  of  the  appraised  value  of  the  lot. 

To  this  new  agreement,  proposed  by  an  attorney  to  his  dient, 
it  is  alleged  in  the  answer,  Uie  latter  assented,  and  that  the 
judgment  was  taken,  subject  to  it,  in  February,  1826. 

It  does  not  appear,  that  any  of  the  suits  had  been  determined, 
when  an  agreement  was  made  that  a  judgment  might  be  ren* 
dered  upon  the  note.  From  the  time  of  the  commencement  of 
the  relation  between  the  parties,  the  inference  is,  that  none  had 
been  decided. 

It  is  unnecessary  to  determine  whether  the  judgment  was 
taken  on  the  agreement  alleged  in  the  bill,  or  upon  that  set  up 
in  the  answer.  If  it  were  rendered  upon  either,  the  same  ques- 
tion arises,  which  is  presented  also  by  the  facts  charged  and 
admitted.  That  the  note  was  given,  subject  to  the  conditions 
contained  in  the  agreeement,  both  parties  aflirm.  That  an 
unconditional  judgment  was  taken,  for  the  full  amount  of  the 
note,  twelve  or  thirteen  months  after  the  execution  of  it,  and 
the  employment  of   the  defendant,  as  attorney,  he  admits. 
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Both  affinn  it  was  rendered  upon  an  agreement,  but  eacji  differs 
from  the  other,  in  his  statement  of  what  the  agreement  waa. 
That  the  defendant  claims  a  right  to  the  full  amount  of  the 
jodgment,  the  oomplainant  alleges,  and  he  admits. 

Upon  these  facts,  the  qnestion  arises,  can  an  attorney,  daring 
the  connection  between  his  client  and  himself,  make,  with  his 
dient,  a.binding  contract  to  secure  to  himself  greater  compen- 
■ation  for  his  services,  than  was  agreed  upon  when  their  rela- 
tion commenced  ? 

The  question  has  never  before  been  presented  to  this  court, 
bat  it  has  been  often  determined  in  England.  There,  it  is  a  set- 
tled dootzine  of  equity,  that  an  attorney  can  not,  while  the 
business  is  unfinished,  in  which  he  had  been  employed,  receive 
any  gift  from  his  client,  or  bind  his  client  in  any  mode,  to  make 
him  greater  compensation  for  his  services  than  he  would  have 
a  right  to  demand,  if  no  contract  should  be  made  during  the 
relation.  If  an  attorney  accept  a  gift  from  one  thus  connected 
with  him,  it  may  be  recovered,  in  a  court  of  chancezy,  by  the 
donor  or  his  creditors,  should  it  be  neceesaiy  for  them  to  assert 
a  right  to  it  to  satisfy  their  demands. 

If  a  bond,  or  any  other  security  for  a  greater  compensation, 
be  taken  from  a  client,  by  his  attorney,  during  their  connec- 
tion, it  will,  upon  an  application  to  a  court  of  equity,  be  either 
set  aside  or  allowed  to  stand  only  as  security  for  the  sum  to 
which  the  attorney  would  have  been  entitled  if  no  such  se- 
curity had  been  given.  In  some  of  the  cases  the  prohibition 
comprehends  all  dealings  between  attorneys  and  their  clients; 
in  others,  it  is  confined  to  the  particular  business  which  was  the 
inducement  to  form  the  relation,  and  an  attorney  is  allowed  to 
enter  into  contracts  with  his  client  upon  any  matter  which  is 
not  the  object  of  his  concern  as  attorney.  The  principle  thus 
limited,  we  deem  the  most  reasonable. 

In  the  case  of  Newman  v.  Payne,  2  Yes.  jun.  200,  Newman, 
the  complainant,  after  his  relation  as  client  had  commenced 
with  Payne,  his  attorney,  promised  to  give  Payne  one  thousand 
pounds  when  he  should  be  able,  upon  coming  into  the  posses- 
sion of  an  estate,  to  which  he  would  succeed  upon  the  death 
of  his  uncle  without  issue,  and  gave  a  memorandum,  stating 
the  promise  and  condition,  to  induce  his  executor  in  the  event 
of  his  death  to  fulfill  it.  Afterwards,  he  made  his  bond  to  pay 
the  thousand  pounds  at  the  death  of  his  uncle,  absolutely,  and 
subsequently  he  created  a  tenn  of  sixty  years  upon  his  rever- 
sionary interest  in  an  estate  as  security  for  the  bond.     The 
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ohaDcollor  who  kaacd  the  oMe  said,  fchaisach  bondB  wexe  cfom* 
monlj  put  among  cases  which  hold,  *'  that  upon  general  oon- 
sideorationB  of  policy,  the  court,  without  entering  into  the  means 
used,  or  the  oharaoter  of  the  parties,  but  merely  upon  the 
relation  of  attorney  and  oUent,  will  not  sufibr  them  to  stand." 
By  his  decree,  the  bond  and  deed  which  created  the  term 
set  aside. 

Id  Walmedy  t.  Btx^^  2  Atk.  29,  a  bond  obtained  by 
attorney  from  his  client,  during  their  relation,  was  set 
upon  the  same  ground.  Lord  Hardwicke,  who  made  the 
decree,  remarked:  "I  am  of  opinion  that  the  court  ought  to 
pay  no  regard  to  such  a  bond,  as  it  might  be  attended  with  bad 
consequences,  by  encouraging  attorneys,  after  they  have  got 
into  the  secrets  of  their  clients,  to  extort  from  them  unieascm- 
able  rewards  to  themselves."  He  said,  also,  that  the  reason 
the  court  goes  upon,  in  such  determination,  is  the  great  power 
and  influence  that  an  attorney  has  over  his  client. 

In  the  case  of  Oldham  v.  Hand,  2  Yes.  sen.  259,  the  eomt 
said,  that  Booth,  the  defendant  in  the  case  referred  to  in  3 
Atkyns,  refused,  after  he  was  employed,  to  endeavor  to  obtain 
bail  for  his  client,  until  the  bond  should  be  given;  but  the 
report  of  the  case  contains  no  such  fact. 

In  the  case  of  Monieftquieu  v.  Sandys,  18  Yes.  812,  the  oonri 
recognized  the  principle  to  be, ''  that  an  attorney  shall  not  take 
from  his  client  a  gift,  or  reward,  while  standing  in  that  relation, 
the  connection  between  them  subsisting  with  the  influence  at- 
tending it,  though  the  transaction  may  be  as  righteons  as  ever 
was  carried  on;  that  the  connection  must,  as  in  the  instanoe  of 
guardian  aod  ward,  be  bofna  fide  dissolved  before  he  can  take 
anything  beyond  his  regular  fees:''  See  also  18  Yes.  119, 126,* 
and  the  cases  there  cited. 

The  counsel  for  the  defendant  attempted  to  maintain  tJie 
position,  that  such  contracts,  between  an  attorney  and  his  client, 
in  this  state,  were  not  within  this  principle,  because  attorneys 
here  do  not  form  a  class  in  the  profession  of  law  separate  from 
that  of  counselors,  as  they  do  in  England,  and  the  laws  of  the 
state  do  not  prescribe  the  fees  for  services  performed  by  attor* 
neys,  or  authorize  the  appointment  of  officers  to  tax  their  bflk 
of  costs. 

It  is  true  there  is  a  difibrence  in  these  respects,  between  at- 
torneys in  that  country  and  in  this  state.  There,  they  aad 
solicitors  have  a  right  to  be  paid  such  reasonable  fees  as  have 

1.    WOOtl  T*  X^MPfMt. 
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been  loog  settled  in  the  prafeniooy  and  allowed  in  the  dififefent 
courts  and  in  eommon  law  and  ehanoMy  businese;  there  are 
officers  of  each  of  the  eonrtBy  whose  datj  iiis  to  tax  thdr  bilk 
of  ooeta.  In  England,  a  oonnsel  has  no  right  to  an  action  lor 
his  fees^  for  thej  are  given  to  him,  not  as  hire,  butaaagratoity. 
If  he  had  a  right  to  demand  fees,  his  contracts  for  them,  entered 
into  after  his  relation  with  a  dient  had  commenced,  would  be, 
donbtless,  within  the  principle  which  goTeme  snch  contracts 
with  an  attorney. 

In  this  state,  attorneys  and  solimtors,  when  they  nndettake 
to  do  bosinesSy  may  make  the  measure  of  their  compensation  a 
pwt  of  the  contract,  by  which  they  sgree  to  perform  the  serr- 
iees  needed;  and  each  a  contract  would  be  aa  binding  upon 
the  client,  as  any  one  into  which  he  oonld  enter. 

If  the  amount  of  compensation  be  not  fixed,  by  the  terms 
of  the  contract,  by  which  an  attorney  or  solicitor  was  employed, 
he  would  be  entitled  to  be  paid  such  reasonable  fees,  as  have  been 
nsually  paid  to  others,  for  similar  servicee.  Counselors  and  ai- 
tomeys  are  not  separate  classes,  here:  each  attorney  is  a  couu- 
sslor — every  counsel,  an  attorney;  and,  for  all  services 
performed  by  one,  in  whom  the  two  characters  are  united,  an 
action  for  fees  may  be  maintained. 

In  this  case,  the  fee  for  the  services  was  settled  by  the  con- 
tttct  between  the  parties:  the  same  contract,  by  which  the  at- 
tecney  undertook  to  bring  the  suits  for  the  complainant.  The 
complainant  knew,  with  certainty,  what  he  would  be  bound  to 
pay,  in  case  of  success  in  all  his  suits,  or  in  any  other  event. 

A'  client  does  not  know  the  amount  of  the  bill  of  costs  he  will 
be  required  to  pay  his  attorney,  for  a  suit  in  an  English  court. 
He  knows  the  fee  for  each  service  is  settled;  but  he  can  not 
know  bow  many  affidavits  may  be  made,  and  other  things  done, 
which  may,  or  may  not  be  necessary,  in  the  progress  of  the 
to  which  he  is  a  party. 
As  the  contract  which  produced  the  relation  between  the  par^ 
in  this  case,  ascertained  the  fee  of  the  defendant,  it  was  as 
irrevocably  settled,  as  though  a  rule  of  law,  which  tolerated  no 
eontraet  iq>on  the  matter,  had  fixed  it. 

By  the  agreement,  sul^ct  to  which  the  note  was  given  to  the 
dflfeadaBt,  he  was  not  to  be  entitled  to  any  fee,  should  no  lot 
be  recovered.  But  the  judgment^  in  the  same  event,  gave  him 
a  ligU  to  collect  eight  thousand  dollars,  the  whole  amount  of 
the  note.  Upon  the  first  contract,  he  was  not,  in  any  event, 
entitled  to  interssi  npon  the  note,  during  the  pendency  of  the 
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BoitB.  But  the  jadgment  bears  interest  from  its  date.  All  the 
rights  derived  from  the  jadgment  would  be  exercised,  if  it 
were  beyond  the  control  of  a  court  of  equity. 

The  firmest  ground  for  the  support  of  the  principle  to  which 
the  complainant  has  resorted  for  relief,  consists  of  the  confidence 
reposed  by  a  client  in  his  attorney,  and  the  influence  which  an 
attorney  has  over  his  client.  CoDfidence  is  as  necessarily  re- 
posed here,  by  a  client,  in  his  attorney,  as  it  is  in  England. 
The  influence  of  an  attorney,  during  the  connection,  is  as  great 
here  as  it  is  there;  and  no  consequence,  against  which  it  is  the 
object  of  justice  to  guard,  could  attend  such  contracts  there, 
which  would  not  follow  them  in  this  country.  Integrity  of 
character  and  purity  of  motive,  have  never  enabled  such  contracts 
to  stand  in  full  force,  against  the  principle  of  equity,  which 
commonly  excludes  all  inquiry  into  the  fairness  of  the  transac- 
tions, and  sets  them  aside,  as  violations  of  the  policy  of  justice. 
No  principle  has  been  more  rigidly  adhered  to,  by  the  English 
chancellors;  and  we  shall  not  take  the  liberfyto  depart  from  it. 

The  principle  will  best  preserve  the  high  reputation  of  the 
profession,  by  elevating  its  members  above  the  temptation  to 
exercise  their  influence,  to  obtain  advantageous  bargains  of 
their  clients;  and,  consequently,  above  the  suspicion  of  having 
done  so. 

Upon  the  same  reasons,  trustees  axe  not  allowed  to  fix  the 
amount  of  their  compensation,  by  contracts  entered  into  after 
they  have  accepted  their  trusts:  1  Johns.  Oh.  529.' 

After  the  relation  has  ceased,  attorneys  have  a  right  to  take 
what  may  be  given  to  them,  or  paid,  as  compensation:  2  Yes. 
sen.  259.*  Their  employment  in  one  suit,  does  not  deprive 
them,  while  it  is  pending,  of  their  right  to  make  a  contract,  fof 
compensation  for  their  services,  in  another,  or  for  any  other  pro- 
fessional  business,  with  the  same  client. 

The  bill  charges,  that  some  of  the  suits  were  undetermined, 
when  it  was  filed.  As  this  fact  was  in  the  knowledge  of  the 
defendant,  and  not  denied,  it  must  be  considered  as  admitted: 
1  Port.  375,^  3  Bibb,  466,*  539.* 

The  acts  of  the  complainant,  relied  upon  in  the  answer,  to 
confirm  the  judgment,  were  all  done  during  the  relation  of  the 
parties,  and  are  within  the  principle  which  has  been  applied  to 
the  judgment:  Wood  v.  Downs,  18  Yes.  119,  129. 

In  some  cases,  bonds,  given  to  attorneys,  by  their  dienta. 
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have  been  suffered  to  stand  as  security  for  the  sum  which  they 
were  entitled  to  receive:  18  Yes.  126, 129.  This  course  may 
be  pursued,  when  it  does  not  appear  that  it  will  result  in  injury 
to  the  clients. 

It  is  probable  all  the  suits  which  the  defendant  agreed  to 
bring  for  the  complainant  have  been  determined,  and  that  he 
is  now  entitled  to  as  much  of  the  note  as  he  could  ever  demand. 
The  judgment  will  therefore  be  allowed  to  stand  as  security  for 
the  balance,  if  any,  that  may  be  due  on  the  note — which  must 
be  ascertained,  in  reference  to  the  condition  in  the  agreement, 
which  was  appended  to  it. 

The  decree  is  reversed,  and  the  case  must  be  remanded  to 
the  circuit  court  of  Mobile  county;  in  which  court  such  proceed- 
ings must  be  had,  as  will  carry  into  effect  the  principles  of  this 
opinion. 


Habding  t;.  Evans. 

[8  POKBB.  2ai.] 

AmaNiBKBATOB  IS  Pbbsonally  Liablb  for  articles  puiohjHed  by  him  thoogli 
they  are  for  nae  of  an  estate. 

Erwin,  for  the  plaintiff  in  error. 

Clark,  for  the  defendant  in  error. 

Savfold,  0.  J.  This  being  an  action  of  assumpsit,  brought 
by  Evans,  to  recover  the  price  of  com,  fodder,  oats,  etc.,  sold 
and  deliTered  by  him  to  Harding,  the  latter  pleaded,  and  urged 
as  his  defense,  that,  at  the  time  of  purchasiug  the  articles,  he 
was  administrator  of  the  estate  of  Alston,  and  was  cultivating 
and  carrying  on  the  plantation,  belonging  to  the  estate;  and 
that  part  of  said  supplies  was  purchased  for,  and  applied  to  the 
mainteuance  and  support  of  the  plantation;  and  that,  therefore, 
he  was  not  chargeable  with  the  same,  individually,  as  sued,  but 
only  in  his  capacity  of  administrator,  as  aforesaid.  The  court 
being  requested  so  to  charge  the  jury,  refused  to  do  so:  on  the 
contrary,  instructed  them,  that  if  the  articles  were  purchased 
by  the  administrator,  after  the  death  of  his  intestate,  though 
for  the  use  and  benefit  of  the  estate,  still,  the  purchaser  was 
responsible,  in  his  individual  capacity — ^that  he  was  so  charge* 
able,  without  any  note  or  memorandum  in  writing,  this  npt 
being  a  case  within  the  statute  of  frauds.  This  charge,  and 
the  refusal  to  instruct  otherwise,  is  the  cause  assigned  for  error. 

The  principle  is  too  dear  to  require  illustration,  that  the  pur- 
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chaser  of  articles,  while  exercising  the  trust  of  admiaistcator,  is 
no  less  responsible  for  the  same,  than  if  he  held  no  such  ap* 
pointment,  regardless  of  the  use  to  which  he  may  apply  tbcoL. 

It  is  contended,  however,  that  the  statute,  making  it  the  daij 
of  administrators  to  continue  the  cultivation  of  the  plantation, 
during  the  residue  of  the  year  in  which  the  intestate  died* 
should  vary  the  principle,  and  make  the  expenses  of  the  planta* 
tion  a  direct  charge  against  the  estate,  not  against  the  perBonal 
representative. 

In  this  case,  it  does  not  appear  that  the  articles  were  pur- 
chased for  the  support  of  the  plantation,  during  any  part  of  the 
year  in  which  the  intestate  died.  But,  if  it  did  so  appear,  neither 
the  statute  referred  to,  nor  any  other  principle  of  law,  would 
relieve  the  administrator  from  liability  for  the  articles  porchased 
by  him.     The  statute  provides  a  sufficient  indemnity  to  the  ad* 
ministrator,  in  cases  of  this  kind  (and  which  is,  perhaps,  only 
the  same  that  he  could  have  claimed  under  the  common  law) — 
that  all  expeuses  in  continuing  the  plantation  may  be  deducted 
from  the  amount  of  assets  which  may  come  into  the  hands  of 
the  administrator.     The  account  for  these  would  be  subject  to 
allowance,  by  the  orphans'  court,  as  other  charges  and  expenses, 
in  the  management  and  settlement  of  the  estate. 

There  was  no  error  in  the  judgment  below,  consequently  the 
same  is  affirmed. 


Ah  Adm iinsTRATOB  can  Maxi  mo  GonTBAon  binding  upon  tiie  estate,  bat 
OB  all  of  his  oontncts,  nuide  for  the  benefit  of  the  estate,  hewinbepeEBOiianj 
liable:  McEldery  v.  AfeKemie,  27  Am.  Deo.  643,  and  cases  collected  inthe  note. 


Yandegbaaff  £t  Aii.  V.  Medlook. 

[S  PoBxn.  889]. 

MoBTOAOKX  IS  NOT  Entttled  TO  PROCEEDS  OP  AK  Inscbangk  piocnred  bj  the 
mortgagor,  there  being  no  agreement  that  snch  iusorance  shonld  be 
effected  by  the  latter  for  the  benefit  of  the  former. 

Bill  in  chancery  by  mortgagees  against  Medlock,  the  mort* 
gagor,  to  obtain  the  proceeds  of  a  policy  of  insurance  effected 
by  the  latter  on  improvements  on  the  mortgaged  premises, 
which  improvements  had  been  destroyed  by  fire,  and  the  value 
of  the  property  as  security  thereby  depreciated.  The  material 
facts  are  stated  by  the  court.  The  bill  was,  on  demnner,  dis- 
missed. 
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WUson^  for  the  plaintiffa  in  exior. 

EUu,  Peck,  and  Porter,  for  the  defendant. 

Hopkins,  J.  The  question  in  this  case  is,  have  the  plaintiffii 
in  error,  who  are  mortgagees,  a  right  in  a  court  of  equity,  to  the 
proceeds  of  a  policy  of  insurance  against  fire,  effected  by  tho 
mortgagor  after  the  mortgage  was  made,  which  contains  no 
covenants  that  he  should  insure  ? 

The  facts  relied  upon  to  support  this  right,  which  they  claim, 
are,  that  after  the  execution  of  the  mortgage,  that  was  made 
to  secure  the  purchase  money  of  the  mortgaged  premises,  which 
the  plaintiffs  had  previously  sold  and  conveyed  to  the  mortga- 
gor, the  houses  were  burnt  down — an  event  that  so  greatly 
diminished  the  value  of  the  estate,  that  the  mortgage  ceased  to 
he  an  adequate  security  for  the  purchase  money,  and  that  the 
mortgagor  was  insolvent. 

The  mortgagor  is  not  entitled  to  receive  from  the  insorera 
anything  in  the  nature  of  proceeds  of  the  houses  which  were 
burnt;  but  the  proceeds  of  the  policy,  which  is  a  different  thing. 
He  was  bound  to  pay  the  purchase  money,  though  the  value  of 
the  estate  might  be  reduced  so  low,  by  fire  or  any  other  cause, 
as  to  become  merely  nominal.  He  effected  the  insurance  at  his 
own  expense,  and  the  proceeds  of  the  policy,  when  he  shall 
leoeive  them,  will  not  be  the  value  of  the  estate,  or  any  part  of 
it,  which  he  had  disposed  of  to  another  person,  but  a  substitute 
for  the  value,  that  he  had  provided  by  his  own  contract.  This 
substitute  will  have  been  procured  with  his  own  money. 
When  the  insurers  shall  pay  the  loss,  they  will  have  received  no 
part  of  the  consideration  of  the  contract,  upon  which  they  may 
pay,  from  the  mortgagees,  or  from  the  mortgaged  estate,  but 
the  whole  of  it  from  the  general  means  of  the  mortgagor.  For 
tlie  mortgage,  the  plaintiffs  gave  a  consideration,  but  none  for 
the  policy  of  insurance. 

It  is  well  settled  that  a  policy  of  insurance  is  a  distinct  inde- 
pendent contract  between  the  insured  and  insurers,  and  third 
persons  have  no  right  either  in  a  court  of  equity,  or  in  a  court 
of  law,  to  the  proceeds  of  it,  unless  there  be  some  contract  or 
trust,  express  or  implied,  between  the  insured  and  third  per- 
sons. If  there  were  a  covenant  in  the  mortgage,  on  the  part 
of  the  mortgagor,  that  he  would  insure,  and  in  case  of  a  fire, 
pay  the  proceeds  of  the  policy,  if  he  failed  to  pay  the  debt,  to 
the  mortgagees,  it  would  create  an  express  trust  in  their  favor 
apon  the  policy,  and  a  bare  covenant  of  the  mortgagor  to  in- 
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snre  the  premises,  might  make  an  implied  trust  for  them: 
Hughes  on  Insorance,  89, 40;  Ellis  on  Insurance  and  Annuities, 
or  12  Law  Library,  81,  82,  166, 166;  16  Id.  131,  182,  top  page; 
8  Eng.  Com.  L.  176, 176, 177;  2  Eng.  Com.  L.  Ch.  74;  4  Taunt. 
880;*  17  Yes.  829;'  18  Id.  116,^  8  Dow.  &  By.  168.'  As  there  ara 
no  such  covenants  in  the  mortgage,  and  no  other  cod  tract  on 
the  subject  between  the  parties,  the  case  is  one  in  which  the 
mortgagor  has  obtained  a  contract  with  his  own  money,  and  a 
court  of  equity  has  no  more  control  over  the  proceeds,  to  which 
he  may  be  entitled,  than  it  has  over  auy  other  debt  due  to  him. 
If  he  be  insolvent,  his  other  creditors  have  as  just  a  claim  to 
the  proceeds  of  the  policy  as  the  mortgagees.  But  no  creditor 
could  make  them  liable,  by  the  aid  of  a  court  of  equity,  to 
satisfy  his  demand,  who  had,  not  before  he  filed  his  bill  for  the 
purpose,  obtained  a  judgment  at  law  upon  the  demand,  sued 
out  execution,  and  pursued  the  latter  to  every  available  extent 
at  law:  4  Johns.  Oh.  671.* 
Let  the  decree  be  affirmed. 

OoLUKB,  J.  I  awarded  the  injunction  in  this  case;  oonae- 
quently  do  not  join  in  the  opinion — ^but  I  by  no  means  diasent 
from  its  reasoning  or  conclusion. 


Im8Ubavc»bt  MoinoAOOB  AKD  MoBioAGKB.— This  Bubjeot  if 
length  m  note  to  Stnmg  v.  McoMifiictMren*  In»,  Co.^  20  Am.  Deo.  610l 


HooPEB  V.  Pabl 

[8  POBZBB»4ai.] 

Chr  IteAL  Of  fiiOBT  Of  Pbopkrtt,  the  olatmant  can  not  impeaoh  lor  fmd 

the  jodgment  onder  which  the  levy  was  made. 
JuDOMXNT  BT  DsFAtTUT  OB  CoNvxssioN  is  Dot  evidence  of  the  jnataeM  €f 

ezistenoe  of  the  debt,  as  against  another  creditor  of  the  jndgment  debtor. 
OosTB  AGAiireT  SuRKTixs  OP  THB  Claimamt   ov  Pbopxbtt  can  not  be 

awarded  in  a  proceeding  to  try  the  rights  of  property. 

Pbooeedino  to  try  right  to  certain  slaves  levied  upon  under 
judgment  in  favor  of  Wm.  Pair,  and  against  Obadiah  Hooper. 
John  M.  Hooper,  the  claimant,  sought,  on  the  trial,  to  show 
that  the  judgment  in  favor  of  Pair  was  fraudulently  obtained, 
in  this,  that  it  was  based  upon  the  non-performance  of  a  cove- 
nant which  had,  in  fact,  been  fully  performed.  This  evidence 
was  excluded.      Claimant  then  offered  certain   traDScripts  of 

A.  JVteltV.AfM.  S.  AriMtorkitf  T. 
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jodgmentSy  which,  with  the  rulings  thereon,  are  fully  explained 
in  the  opinion  of  the  court.  Verdict  that  the  slaTCs  were  sub- 
ject to  Pair's  execation.  Claimant  took  his  exceptions  and 
ptoaecated  his  writ  of  error. 

EBiM  and  Peck^  for  the  plaintiff  in  error. 

Wilaon  and  Crabb,  for  the  defendant  in  error. 

HoFKnre,  J.  The  first  question  presented  by  the  record,  in 
{his  case,  is,  has  the  claimant  a  right,  upon  the  trial  of  the  right 
to  property,  to  prove  that  the  judgment  of  the  plaintiff  in  exe- 
cution had  been  fraudulently  obtained  by  him  ?  Into  the  com- 
petency of  such  evidence  to  procure  any  remedy  which  the 
common  law  or  chancery  might  have  afforded  to  the  claimant, 
if  he  had  not  resorted  to  the  procedure  allowed  by  the  statute 
law,  it  is  not  necessary,  now,  to  inquire. 

The  statute,  under  which  the  issue  between  the  parties  was 
made,  directs,  that  it  shall  be  so  formed  as  to  try  the  right  of 
property;  and  the  issue  in  the  case  was,  that  the  property  was, 
at  the  time  the  levy  of  the  execution  was  made  upon  it,  subject 
to  the  satisfaction  of  the  execution:  Aik.  Dig.  168.  The  stat- 
ute neither  authorizes  an  issue  which  would,  nor  does  the  one 
in  the  case,  question  the  regularity  or  justice  of  the  judgment 
of  the  plaintiff  in  the  execution.  A  verdict  upon  such  an  issue 
most  be,  that  the  property  belongs  either  to  the  claimant,  or  is 
•object  to  the  execution  against  the  defendant.  The  right  of 
neitber  depends  upon  the  judgment:  neither -claims  the  prop- 
erty under  it.  At  the  time  of  the  trial  of  the  right  to  the  prop- 
erty, the  judgment  was  a  link  in  no  one's  chain  of  title  to  it. 
That  the  judgment  was  just,  neither  the  law  nor  the  issue  re- 
quired the  plaintiff  to  litigate,  or  authorized  the  claimant  to 
inquire  of.  The  admission  of  the  evidence,  which  the  claimant 
offered,  to  show  that  it  had  been  fraudulently  obtained,  would 
have  violated  the  settled  iTile,  that  requires  all  testimony,  not 
pertinent  to  the  issue,  to  be  rejected. 

We  shall  next  inquire  of  the  correctness  of  the  instruction  of 
the  circuit  court  to  the  jury,  as  to  the  effect  of  the  evidence  of 
the  chumant  which  was  offered  and  admitted. 

The  evidence  consisted  of  a  transcript  of  a  record  of  a  judg- 
ment by  confession,  of  a  court  in  the  state  of  Tennessee,  in  his 
b?or,  against  the  defendant  in  execution — a  judgment,  founded 
upon  that  rendered  for  him,  by  a  court  of  this  state,  by  default, 
•gainst  the  same  defendant — an  execution  which  issued  upon 
the  latter  judgment,  and  a  sale  of  the  property,  by  the  sheriff, 
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who  levied  the  eseontion,  to  him.    Upon  this  testimonj,  the 
oourt  ii|8traoted  the  jury,  that  a  judgment  by  confession  or  de- 
fiiulty  was  no  OTidenoe  against  the  plaintiff  in  execution,  who 
was  neither  a  party  nor  priyy  to  it,  that  the  defendant  in  exeeu« 
tion  was  indebted  to  the  claimant,  when  such  judgment  was 
rendered.    From  the  commencement  of  the  first  suit,  to  the  end 
of  the  second,  and  the  termination  of  the  matter,  in  the  sale  of 
the  property  by  the  sheriff,  no  inquiry  was,  or  could  hsTe  been 
made  either  by  the  court  in  Tennessee,  or  in  this  state,  into  the 
existence  of  the  debt,  alleged  to  be  due  from  the  defendant  in  exe* 
ontion,  to  the  claimant.    In  one  court  it  was  confessed — in  the 
other  it  was  demanded;  and  the  defendant  did  not  appear  to 
deny  it.     If    the  claimant  had  made  title  to  the  property 
through  a  bill  of  sale,  from  the  defendant  to  him,  which  ac- 
knowledged the  payment,  by  him,  of  an  ample  consideration, 
Booh  an  instrument,  without  proof,  by  a  witness,  that  the  con- 
sideration had  been  paid,  or  the  payment  of  it  secured,  would 
hare  been  no  evidence  against  the  plaintiff,  of  title  in  the  claim- 
ant.   A  judgment,  execution,  and  a  sale,  under  the  latter,  form 
a  mode  of  transferring  property,  from  the  defendant  to  the 
judgment,  to  the  purchaser  under  the  execution;   but,  as  no 
point  was  tried  in  the  cause,  the  judgment,  though  it  is  con- 
clusive evidence,  against  the  defendant  to  it,  that  it  was  for  a 
just  demand,  is  no  better  proof  against  the  plaintiff  in  execu- 
tion, than  a  bill  of  sale,  without  the  testimony  of  a  witness  that 
it  was  made  upon  a  valuable  consideration,  would  be.    In  this 
transfer,  the  knowledge  of  the  consideration  for  it,  or  the  want 
of  one,  is  as  exclusively  confined  to  the  parties,  as  it  woold  be 
if  the  property  had  been  sold  by  the  defendant  in  exeeution,  to 
the  claimant,  in  the  absence  of  all  persons,  who  might  have 
been  witnesses. 

We  think  there  was  no  error  in  the  instruction :  Bob.  on  Fraud. 
Oon.  488, 489;  1  Marsh.  179.  But  the  court  erred,  in  rendering 
a  judgment  for  the  costs,  against  the  sureties  of  the  claimant. 

Let  the  judgment  be  reversed,  and  the  proper  judgment  be 
rendered,  against  the  claimant. 

OoLLiEa,  J.,  not  sitting. 

A  JuDOMXirr  inrsr  sb  Proved  by  the  oreditor  fanpesohiDg  a  nle  m  fnuidv^ 
lent;  prodadag  oopies  of  the  ezeoatiaii  is  not  mifSoieiit:  Sharp  v.  IfSdUj^ 
14  Am.  Dea  37.  and  note  to  CarUon  v.  King,  23  Id.  297. 

JuDOMBNT  OivvN  SO  DiLAT  OB  DiTaAUD  GBXDnoM^  Is  M  to  tfam  vsidj 
Mmckk  V.  CatnM,  15  Am.  Deo.  477. 
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Waters  i;.  Jones. 

P  POBBt,  419.] 

GkUBonro  On  with  Bobniko  thx  Onr  ob  Corrov^HOun  of  anothflr,  to  ao> 


Cbabox  Nxkd  not  bb  Dibbct  and  Positive  to  makx  kf  Slandxbovb;  it  to 

sufficient  that  from  it  the  impatation  of  crimiiiality  may  be  inferred. 
8LAin>KB.— ExPBESSiNO  SUSPICION,  OB  Sfeakino  Ironically,  or  by  way  of 

oompariaon  or  interrogation,  may  make  one  gailty  of  slander. 
Idbm. — ^To  Sat  ot  Okb,  "  I  Bblzxvx,  or  I  have  reason  to  believe,  **  he  oom- 

mitted  anon  or  laroeny,  to  equivalent  to  charging  him  with  a  crime,  and 

is  actionable, 
luas.— To  sat  of  One,  "I  hate  been  Infobhed  He  is  Gciltt  of  arson,** 

the  name  of  the  informant  not  being  stated,  to  actionable. 
Chaboing  a  Cboce  on  Heabsat  to  slander.    Hence  it  la  actionable  to  say  of 

one,  that  it  to  the  general  opinion  of  the  people  in  the  neighborhood  that 

he  Immed  the  gin-honse  of  another. 
Cbaboibo  Onb  with  being  in  a  Sctspioiotts  Place  undeb  Suspicious  Cib* 

cuvBZANCES  docs  not  impute  a  crime  to  him. 
Obhebal  Chabacteb  of  Plaintdt,  Suing  fob  Damages  arising  from 

slander,  may  be  proved  by  the  defendant  to  mitigate  damageiL 


on  the  case  by  Jones  against  Waters.  The  dedara* 
Hon  contained  six  counts.  It  stated  that  one  Francis  Coleman 
was  lawfully  possessed  of  a  cotton-gin  house,  stored  with  coi* 
ton;  that  such  house  and  cotton  were,  on  July  15, 1835,  con- 
sumed by  fire;  that  defendant  Waters  wickedly  and  maliciously^ 
and  to  injure  plaintiff,  spoke  of  and  concerning  plaintiff  certain 
•candakms,  fiJse,  and  defamatory  words.  The  charges  made  bj 
defendant  are  then  stated,  and  numbered  consecutively  from 
fiist  to  sixth.  Their  substance  is  also  detailed  in  the  opinion  of 
the  oourty  as  well  as  the  substance  of  the  various  rulings  and 
cseeptions  duzing  the  trial.  Plaintiff  recovered  one  thousand 
five  hundred  dollars,  and  defendant  prosecuted  a  writ  of  error. 

Porter,  for  the  plaintiff  in  error. 

CoixiBBy  J.  The  defendant  in  error,  who  was  plaintiff 
below,  brought  his  action  for  slander,  in  the  circuit  court  of 
Butler.  The  declaration  contains  six  counts :  to  the  first,  the 
plaintiff  in  error  pleaded  "  not  guilty;"  and  to  tbe  second, 
third,  fourth,  fifth,  and  sixth,  he  demurred,  separately.  The 
court  sustained  the  demurrer  to  the  sixth,  and  overruled  it  as 
to  all  the  others.  Judgmeut  was  entered  upon  the  demurrer  as 
to  the  sixth:  and,  to  the  other  counts,  the  record  informs  ua, 
there  were  pleas  and  issues;  but  what  the  character  of  those 
pleas  was,  we  are  not  informed. 
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The  first  count  alleges,  that  the  plaintiff  in  error  charged  tha 
defendant  in  error,  with  having  falsely  and  malioionsly  bnnied 
the  gin-house  (a  house  in  which  cotton  was  stored),  of  Bb»Dcis 
Coleman.    The  other  counts  all  refer  to  this. 

The  second  and  fifth  counts  allege,  in  substance,  that  the 
plaintiff  in  error  said  of  the  defendant  in  error,  that  it  is  gen- 
erally believed,  in  his  neighborhood,  that  he  burned  Francis 
Coleman's  gin-house;  in  addition  to  which,  the  second  count 
alleges,  that  such  general  belief  was  not  denied;  and  that  the 
defendant  in  error  could  not  get  more  than  two  or  three  votes 
for  the  house  of  representatives  of  the  legislature  of  this  state. 

The  third  count  alleges,  that  the  plaintiff  in  error  said,  of  the 
defendant  in  error,  that  he  could  prove,  by  Edward  H.  and 
Hardy  Herbert,  that  the  defendant  in  error  burned  Francis  Cole- 
man's gin-bouse,  or  was  in  such  a  condition,  previous  to  the 
burning  of  it,  as  caused  every  person  in  his  settlement  to  be- 
lieve that  he  burned  it. 

The  fourth  count  sets  forth,  that  the  plaintiff  in  error  said,  of 
the  defendant  in  error,  that  he  had  been  seen,  two  or  three 
times,  and  at  different  times,  close  about  where  Frank  Cole- 
man's gin-house  was  burned,  in  disguise,  covered  with  a  sheep 
or  bear  skin;  and  he,  the  plaintiff  in  error,  could  prove  it,  by 
Edward  H.  and  Hardy  Herbert. 

It  will  be  unnecessary  to  say  anything  about  the  sixth  count, 
inasmuch  as  the  demurrer  was  sustained  to  it. 

It  appears,  from  a  bill  of  exceptions,  accompanying  ths 
transcript:  1.  That  the  plaintiff  in  error  proposed  to  inquire 
into  the  general  character  of  the  defendant  in  error.  The 
court  remarked,  that  it  had  rather  hear  authorities  on  the  point: 
to  which  it  was  replied,  that  there  were  no  books  at  hand.  The 
proposition  not  being  further  pressed,  it  was  not  decided  upon, 
by  the  court.  2.  The  court  refused  to  allow  the  counsel 
for  the  plaintiff  in  error,  to  allude  in  any  way  to  a  hand- 
bill (which  was  shown  to  a  witness,  who  answered,  that  he  had 
seen  it,  or  one  similar),  on  the  ground,  that  it  was  not  read  in 
evidence.  8.  The  court  refused,  on  motion,  to  instruct  ths 
jury,  that  if  the  plaintiff  in  error  had  offered  any  evidence, 
to  show  the  currency  of  the  imputations  in  his  neighborhood, 
which  he  was  charged  with  having  made,  and  he  merely  re- 
peated what  was  current,  such  evidence  should  go  in  mitigation 
of  damages. 

The  jury  found  a  verdict  for  the  defendant  in  error,  and 
jndprment  was  rendered  accordingly.    And  we  are  now  asked 
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to  reriae  the  questions  of  law,  arisiDg  upon  the  bill  of  ezoep- 
taoDBy  and  the  demurrers  to  the  second,  third,  fourth,  and  fifth 
oonnta. 

In  reference  to  the  second  and  fifth  counts,  they  allege,  snb- 
stantiallj,  that  the  plaintiff  in  error  has  said,  of  the  defendant 
in  error,  that  the  general  belief,  in  his  neighborhood,  impntes 
to  hun  the  burning  of  Francis  Coleman's  gin-bouse. 

To  bom  a  cotton-bouse,  is  made  arson,  by  statute;  an  of- 
fense inTolying  a  great  degree  of  moral  turpitude.  According 
to  the  role,  laid  down  by  this  court,  to  ascertain  whether  words 
axe  actionable,  in  themselves,  to  charge  one  with  having  been 
gvtSij  of  the  crime,  subjects  the  author  of  the  charge  to  an 
action  for  damages.  So,  to  charge  one  with  having  burned  a 
house,  of  the  description  of  any  one  of  those  designated  by 
the  statute,  is  equally  slanderous,  as  if  the  offense  was  men- 
tioned by  name.  Nor  is  it  necessary  to  employ  the  precise 
designation  which  the  statute  uses:  any  other  terms,  of  equiv- 
alent meaning,  in  popular  understanding,  are  quite  sufficient. 
The  statate  does  not  make  a  gin-house,  eo  nomine,  a  subject,  touch- 
ing which  arson  may  be  committed;  but  the  terms,  ''cotton- 
house/'  are  employed.  Now,  as  a  gin-house  is  a  house  in  which 
cotton  is  usually  stored,  every  one  understands,  that,  by  a 
eharge  of  burning  it,  is  intended  a  house  in  which  cotton  is 
kept;  though  there  might  be  a  gin  there,  also.  We  can,  then, 
discover  no  difference,  so  far  as  arson  is  concerned,  between  a 
gin-house  and  cotton-house. 

To  maintain  an  action  for  slander,  it  is  not  necessary  that 
the  eharge  of  a  crime  should  be  direct  and  positive — ^the  impu- 
tation may  be  inferred  from  an  indirect  communication.  Where 
a  defendant  expresses  a  suspicion,  or  institutes  a  comparison, 
or  delivers  the  words  as  matter  of  hearsay,  or  by  way  of  inter- 
rogation, or  answer,  or  exclamation,  or  uses  disjunctive  or 
adjective  words,  or  speaks  ironically;  or,  in  general,  where  the 
statement  virtually  includes  or  assumes  the  commission  of  the 
principal  act,  or  a  strong  suspicion  of  it:  Stark,  on  Slander,  68. 

To  say  of  one,  "  I  believe,"  or  "  in  my  opinion,  you  are  guilty 
of  arson,"  is  clearly  actionable.  In  Logan  v.  Steele,  1  Bibb, 
593  [4  Am.  Dee*  669],  it  was  held,  that  an  action  lay  against 
the  defendant,  for  having  said  of  the  plaintiff,  **  I  have  every 
reason  to  believe  that  he  burned  my  bam."  So,  in  MiUer  v. 
JfiZIer,  8  Johns.  68,  the  defendant  said,  of  the  plaintiff,  "  My 
watch  was  stolen  out  of  the  widow  Miller's  [plaintiff's]  bar- 
room; and  I  have  reason  to  believe  Tina  Miller  took  it,  and  het 


^  
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mother  [plaintiffl  concealed  it/'  The  oourt  decided  that  the 
assertion,  "  he  had  reason  to  believe,  that  tha  one  took,  and  ihe 
other  concealed  it,  is  equivalent  to  the  charge,  that  the  one 
stole,  or  took  it,  and  the  other  conc-ealed  it;"  and  that  the  al- 
legation, that  his  watch  had  been  stolen,  and  he  had  reason  to 
believe,  etc.,  amounted  to  a  positive  averment;  for  a  man  only 
alleges  a  thing  to  be  so,  because  he  has  reason  for  so  belief* 
ingit 

To  the  same  effect  are  the  cases  of  Oldham  v.  Feake,  2  BL 
961,  and  Siich  v.  Wisedome,  Cro.  Eliz.  348.  See,  also,  Brown  ▼. 
Land}ert(m^2  Binn.  34,  and  Bomman  v.  Boyer,  3  Id.  515,  and 
Nye  V.  Otis,  8  Mass.  122  [5  Am.  Dec.  79]. 

To  saj  of  one,  "  1  have  been  informed  you  are  guilty  of  arson," 
without  disclosing  the  name  of  the  author,  are  words  for  whick 
an  action  will  lie:  2  Stark.  Ev.  879.  Now,  as  belief  is  the  ze* 
Bult  of  evidence,  to  say,  '*  I  believe  you  are  guilty  of  the  crime," 
etc.,  is  equivalent  to  saying  '*  I  have  such  evidence  as  convinces 
me  you  have  committed  the  crime,"  etc.,  and  is  equivalent  to 
a  positive  charge. 

To  charge  the  commission  of  a  crime,  upon  hearsay,  is  action- 
able, as  we  have  already  seen.  Here,  the  defendant  in  error  im 
charged  with  having  been  guilty  of  arson,  according  to  the  general 
belief  of  his  neighborhood.  They  could  not  believe  witboai 
proof,  nor  could  the  plaintiff  in  error  have  known  their  belief, 
had  they  not  expressed  it.  The  meaning  of  the  imputation, 
then,  is,  the  people  of  the  neighborhood,  of  the  defendant  ia 
error,  generally,  say  of  him,  that  they  have  reason  to  believe, 
that  he  burned  Francis  Ooleman's  gin-house.  Thus  interpieted, 
the  words  spoken  furnish  a  good  cause  of  action. 

In  regard  to  the  third  count,  the  words  are  charged  to  have 
been  spoken  in  the  disjunctive,  and  come  within  the  rule,  as  laid 
down  in  Starlde  on  Slander,  58;  so,  if  a  part  be  actionable,  and 
is  not  explained  away,  by  the  other  words  used,  it  is  enough. 
The  first  branch  of  the  imputation  contains  words,  indisputably 
actionable.  The  second  branch  chazges  the  belief  of  the  neigh- 
borhood, founded  upon  the  condition  of  the  defendant  in  error, 
previous  to  the  burning,  to  be,  that  he  burned  Frauds  Ooleman'k 
gin-house.  This  is  certainly  tantamount  to  charging,  that  it  is 
said  and  believed,  that  the  plaintiff  below  has  committed  aisoa, 
without  furnishing  the  name  of  any  individual  to  whom  he  maj 
resort,  for  redress;  and,  according  to  the  view  taken  of  the 
second  and  fifth  counts,  the  plaintiff  in  error  is  legally  ohai^ge- 
able,  upon  either  or  both  branches  of  the  imputation. 
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The  fourth  eomit  imputes  no  orime  direeUy,  nor  does  ifc  allege 
m  state  of  facts,  from  which  the  commisaion  of  one  can  be  neces- 
■uily  inferred.  The  words  spoken  merely  charge  the  defend- 
ant in  enor,  with  having  been  in  a  suspicious  place,  under 
■wpieioiis  eircomstances.  These  words,  more  especialllj  when 
considered  with  reference  to  other  parts  of  the  declaration,  do 
not  charge  directly  or  indirectly,  positively  or  upon  suspicion, 
soy  set  or  crime. 

In  respect  to  the  assignments,  founded  on  the  bill  of  excep- 
fioDs,  we  think  the  circuit  court  should  have  allowed  the  pro- 
posed inquiry  to  be  made,  into  the  general  character  of  the 
defendant  in  error.  That  such  inquiry  was  proper,  on  principle, 
we  have  no  doubt  A  mau,  whose  general  character  is  bad,  as 
haling  been  remarkable  for  a  great  want  of  moral  principle, 
etc.,  certainly  should  not  receive  from  a  jury  the  same  amount 
of  damages,  as  he  whose  conduct  through  life  has  continually 
presented  an  example  of  moral  beauty. 

We  find,  too,  that  authority  tolerates  the  admission  of  such 
proof:  Anth.  N.  P.  185;  2  Cow.  811  [Paddock  v.  SalMury];  1 
Boot^  354  [Brumon  v.  Lynde];  Id.  459  [Seymour  v.  Merrils];  2 
Id,  149  [AuMm  v.  HancheU];  2  Hayle,  222  [Satoyer  v.  Uifert];  2 
Nott  k  McO.  611  [10  Am.  Dec.  633];  3  Mass.  546  [3  Am.  Dec. 
185];  6  Id.  514  [4  Am.  Dec.  173];  14  Id.  275  [Boss  v.  Lapham]; 
2  A.  K.  Marsh.  372  [11  Am.  Dec.  409];  3  Coun.  4G3  [8  Am.  Dec. 
207];  1  Binn.  92  [Kennedy  v.  Gregory];  H.  Holt  Oh.  534. 

The  proposition,  to  inquire  into  the  general  character  of  the 
defendant,  seems  to  have  been  arrested  by  the  court,  mero  motu, 
and  a  desire  expressed  to  hear  some  authority  upon  the  point. 
The  court  must,  then,  be  understood  to  have  arrested  the  exam- 
inatiaii,  unless  authority  were  offered,  to  show  its  propriety. 
No  authorities  being  at  hand,  and  the  court  so  informed,  the 
eoonsel  had  a  right  to  consider  its  opinion  against  them,  unless 
fhej  were  directed  to  proceed;  and  it  would  not,  perhaps,  have 
been  quite  courteous,  to  have  proceeded  in  the  inquiry,  without 
a  favorable  intimation  from  the  court. 

To  the  refusal  of  the  court  to  permit  the  paper,  identified  by 
a  witness,  to  be  referred  to  in  argument,  by  the  counsel  for  the 
plaintiff  in  error,  there  can  be  no  valid  objection.  The  paper 
was  not  before  the  jury,  and  could  only  become  evidence  by 
being  read  to  them;  unless  its  reading  was  dispensed  with. 

The  bill  of  exceptions  discloses  none  of  the  evidence.  We 
eaa  not,  therefore,  know  whether  the  instruction  asked  of  the 
•ourt  was  x)ertinent.    And,  according  to  the  repeated  dedsionB 
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of  this  court,  we  are  bound  to  oonsider  the  point  preaenied,  as 
abetraot  from  the  merits,  and  oonsequentlj  immaterial. 

For  the  refusal  of  the  circuit  court  to  sustain  the  demimrer 
to  the  fourth  count  of  the  declaration,  and  for  arresting  the  ex- 
amination into  the  general  character  of  the  defendant  in  error, 
the  judgment  is  reversed,  and  the  cause  remanded. 


What  Words  Aotionablk  per  sb. — ^The  cases  upon  this  sabjeot,  reported 
In  this  series,  are  ooUected  in  the  note  to  Oilman  ▼.  Lowtil,  24  Am.  I>eflL  96b 

A  Slakdxb  icat  be  Repeated,  without  there  being  thereby  given  cause 
of  action,  if  at  the  time  that  it  is  repeated  the  name  of  its  author  is  given: 
TaUow  V.  JagViCtt,  26  Am.  Dec  399;  but  the  general  role  is,  that  matter  of 
report  can  not  be  given  in  justification  in  an  action  of  slander:  Alderman  t. 
French,  11  Id.  114;  Calloway  v.  MiddUton,  12  Id.  409;  AnOw^f  v.  Siepkeiu, 
13  Id.  497;  Oilman  v.  Lowell,  Id.  496.  It  was  held  in  Treat  v.  Brawmimg,  10 
Id.  156,  that  such  evidence  was  admissible  in  mitigation  of  damages.  Bat 
the  contrary  was  decided  in  Calloway  v.  MkUUeton,  12  Id.  409,  and  Anikom^ 
V.  SUpkena,  13  Id.  497.  It  appears  from  the  note  to  the  last  case»  that  the 
authorities  are  not  uniform  as  to  this  poinL 

Charactbk  of  Plainthv  with  respect  to  the  crime  imputed  to  him  may  be 
shown  in  this  action:  Anthony  v.  Stephens,  supra.  In  Eattland  v.  Caldwell,  4 
Am.  Dec.  668,  it  was  said  that  evidence  of  the  plaintiff's  general  moral  diar- 
acter  need  not  be  confined  to  evidence  of  the  particular  species  of  immorally 
ohaiged  in  the  words  laid.  The  other  cases  merely  say,  that  evidsnoe  of  tiie 
plaintiff  *s  general  bad  character  is  admissible  in  mitigation  of  damagea:  Sam^ 
per  V.  Eifert,  10  Am.  Dec  633;  DougUue  v.  Toutey,  20  Id.  616;  CKhiaiim. 
LoweU,  24  Id.  96;  King  v.  Root,  21  Id.  102. 


SooTT,  GuABDiAN,  t;.  Nelson,  Exeodtob. 

(S  Poana,  4(0.] 

Will,  Intbhtioh  op  Testatob  governs  coostmction  d;  and  ^^^AnA^mi  gf^ 
nifioataon  of  words  must  yield  to  testator^  intsnl^  as  maoifeafe  irom  ilia 
whole  wiU. 

CHnj>]unr.— Tms  Wobd,  whsit  Used  zk  a  WnXi  does  not  ordinarily  indada 
grandchildran;  but  grandchildren  andgreat-grandohildrBn  may  takeinider 
this  wordy  if  necessary  to  accomplish  the  testator^s  intantians, 

Orandchildbxv  will  be  deemed  oomprehended  in  the  term  ofaildreii:  1. 
Where  it  is  neoeasaxy  to  give  the  will  any  meaoiBg.  2.  When  other 
words  in  the  will  show  that  the  testator  did  not  use  the  word  ahfldmi  ia 
ita  ordinaiy  or  limited  sense 

OoHSXRUcnoN  OP  A  Will.— B.,  by  his  last  will,  gave  hiaproperty  to  his  wife 
for  life,  and,  at  her  death,  to  be  equally  divided  between  hia  ohiUbraB. 
He  then  stated  that  certain  of  his  children  had  received  specified  ad- 
vances, and  that  hia  son  *'  Turner,  in  his  life*tima,*'  had  received  oaa 
thousand  four  hundred  dollars,  and  directed  that  theae  advancea  be  ao- 
oounted  for  before  any  distribution  be  made  It  waa  held  that  a  gnyid* 
child,  who  was  a  son  of  the  deoeaaed  Tuiiar«  waa  entHled  to  receive  a 
ihare  as  one  of  the  children. 
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Tam  facts  are  stated  in  the  opinion. 

Siewart  and  Thomlon^  for  the  plaintiff  in  error. 

Aiom,  for  the  defendant  in  error. 

HnoBOocK,  0.  J.  This  is  a  writ  of  error  from  the  countj 
court  of  Greene  county,  sitting  as  a  court  of  probate,  to  reverse 
a  decree  of  said  court,  giving  a  construction  to  the  will  of  Will- 
iam Bell.     The  will  is  in  the  following  words,  viz. : 

'*  1.  I  will  all  mj  real  estate  to  my  wife,  Elizabeth  Bell,  for 
and  during  her  natural  life,  and,  at  her  death,  to  be  equally 
divided  amongst  my  children. 

"  2.  I  will  her  the  following  personal  property,  to  wit:  [nam- 
ing some  negroes,  and  other  personalty.] 

*'  8.  I  will  the  balance  of  my  property  to  be  equally  divided 
amongst  my  children:  liargary,  having  received  eight  hundred 
dollars;  Turner,  in  his  life-time,  one  thousand  four  hundred 
dollars;  and  Elizabeth  Bidgeway,  one  thousand  four  hundred; 
these  amounts  have  to  be  rendered,  by  each,  to  my  estate,  be- 
fore ihey  are  entitled  to  an  equal  distribution  with  the  younger 
children.  Alexander,  having  received  two  hundred  dollars,  to 
enter  a  piece  of  land,  has  to  render  that  amount  into  the  estate. 
John,  having  received  one  thousand  four  hundred  dollars,  has 
to  render  that  amount  into  the  estate,  before  he  is  entitled  to  an 
equal  distribution.  I  appoint  my  friend,  John  Nelson,  my 
ezeoator,"  etc. 

Turner  Bell,  who  is  mentioned  in  the  will  as  having,  in  his  life- 
time, received  one  thousand  four  hundred  dollars,  left  a  son 
named  Turner  D.  Bell,  who,  by  his  guardian,  claims  the  share  to 
which  his  father  would  have  been  entitled,  had  he  been  living.  The 
eommiasioners  who  were  appointed  to  divide  the  personal  estate, 
gave  him  one  share.  Exception  was  taken  to  this,  before  the 
court  below,  who  sustained  the  exception,  and  decreed  that  he 
was  not  entitled  to  anything  under  the  will. 

The  exposition  of  wills  has  always  been  governed  by  the 
intention  of  the  testator.  He,  not  being  supposed  to  be  ac- 
quainted with  legal  form  and  language,  a  greater  latitude  of 
oonafaruetion  is  permitted,  to  leave  to  every  one  the  power  to 
make  his  own  will  in  his  own  way.  It  is  emphatically  said, 
that  intention  is  the  pole-star  in  the  direction  of  devises:  2 
Burr.  1112,-'  2  Bast,  42.' 

The  words  of  a  will  are  the  means  from  which  to  collect  the 

intention;  and  to  arrive  at  this,  the  law  neither  requires  nor 

■ — ■ 
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expects  technical  words:  5  T.  B.  721.^  Nay»  more:  when 
technical  words  are  used,  their  technical  signification  will  yield 
to  the  testator's  meaning,  if  he  explains  them.  The  word  heirs, 
and  heirs  of  the  body,  are,  technically,  words  of  descent.  Tet, 
if  it  be  the  intention,  these  words  will  be  accepted  aa  words  of 
purchase  2  L.  B.  1440;'  11  East,  671/  So,  also,  issue,  chil- 
dren, son,  are  technically  words  of  purchase;  yet  they  will  be 
accepted  as  words  of  descent,  if  it  be  the  testator's  intention: 
2  Atk.  582;*  4  T.  B.  299;»  5  Id.  323;«  6  Co.  617;'  2  Bam.  & 
Cress.  538;'  Doug.  306. 

So  also,  under  the  word  children,  grandchildren  and  great- 
grandchildren may  take,  if  it  be  necessary,  and  proper  to 
effectuate  the  intention  of  the  testator.  And  as  the  tme  con- 
struction of  the  will,  before  the  court,  depends  npon  the  mean- 
ing of  the  testator,  in  the  use  of  the  word  children,  I  shall 
confine  my  remai'ks  to  that  point. 

It  is  admitted,  that  the  word  children  does  not,  oxdinazilj 
and  properly  speaking,  comprehend  grandchildren,  or  issDe 
generally.     There  are  two  cases  where  it  is  permitted: 

1.  From  necessity — where  the  will  would  be  inoperatiine, 
unless  the  sense  is  extended  beyond  its  natural  import;  and, 

2.  When  the  testator  has  shown,  by  other  words,  tiiat  he  did 
not  intend  to  use  the  word  children  in  its  proper  actual  mean- 
ing, but  in  a  more  extended  sense. 

Under  the  first  of  them,  Wylde's  case*  is  found:  which  mm 
upon  a  devise  to  a  man  and  his  children.  It  was  held,  if  there 
were  no  children  at  the  date  of  the  will,  the  father  woold  take 
an  estate  tail,  and  children  would  mean  issue;  for  it  was  evi- 
dent something  was  intended  for  children:  but  none  being  in 
issue,  they  could  take  nothing  except  through  the  father;  and 
be  could  transmit  nothing  to  them,  unless  he  had  an  estate  of 
inheritance.  It  was  necessary,  therefore,  to  construe  the  woid 
"  children,"  issue,  on  account  of  the  general  apparent  inien* 
tion:  1  Bop.  on  Leg.  69;  10  Yes.  201.'* 

Cases  under  the  second  head,  are  such,  as  when  the  words 
''children"  and  '*  issue,"  are  indiscriminately  used  by  the  iee- 
tator — thereby  showing  his  intention  to  use  the  former  word  in 
its  enlarged  sense,  so  as  to  include  grandchildren. 

In  the  case  of  Wythe  v.  Blackman,  2  Atk.  221,''  Colonel  Thurs- 
ton, by  a  voluntary  deed,  limited  real  estate,  after  the  death  of 
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himmilf,  and  nephew  John,  and  failare  of  estates  in  tail  male, 
to  John's  first  and  other  sons,  to  foor  persons — ^Ladj  Chary,. 
Mrs.  Wythe,  and  lira.  Blaekman,  his  three  sisters,  and  the 
loorth  was  his  nieoe,  daughter  of  a  deceased  brother — ^to  sell, 
and  divide  the  money  and  mesne  profits  among  themselves, 
naming  them,  or  the  respeetiTe  issues  of  their  bodies,  if  they  or 
any  of  them  should  be  dead,  upon  the  failure  of  such  issue  of 
John,  yiz.,  to  each  of  them,  or  their  respective  children,  a 
fourth  part.  But,  if  any  of  them  should  be  dead,  without 
issue,  on  failure  of  such  issue  of  John,  then,  to  their  survivors, 
or  to  their  respective  children,  equally,  if  any  of  them  should 
be  dead,  leaving  issue.  John  survived  the  testator,  and  died 
after  being  in  possession  of  the  estate,  and  without  issue.  The 
three  sisters  and  niece  died  before  John,  the  niece  leaving  no 
iasue.  But  at  the  death  of  John,  Lady  Chaxy  had  three  children ; 
Sirs.  Wythe,  both  children  and  grandchildren,  and  Mrs.  Black- 
man,  grandchildren  only.  One  of  the  questions  was,  whether 
the  children  of  Lady  Chary  and  Mrs.  Wythe,  were  entitled 
to  have  the  whole  estate  divided  among  them,  in  two  shares, 
or  whether  the  grandchildren  of  Mrs.  Blackman,  and  the  great- 
grandchildren of  Mrs.  Wjthe,  were  entitled  to  participate  with 
them.  A  question,  whether  the  import  of  the  word  issue  was 
to  be  restrained  by  the  word  children,  or  the  word  children  en- 
larged by  that  of  issue;  and  Lord  Hardwicke  decided,  thai 
children,  grandchildren,  and  great-grandchildren  were  collect- 
ively entitled. 

In  the  case  under  consideration,  the  testator  had,  at  the  date 
of  the  will,  children  whom  he  names,  and  one  grandchild  whom 
he  did  not  name;  and  it  is  admitted,  that  had  he  given  his 
estate  to  his  children  generally,  or  by  name,  without  making 
any  allusion  to  his  deceased  son.  Turner,  that  the  word  *'  chil- 
dren" would  be  taken  in  its  ordinaiy  sense,  and  that  the  grand- 
children would  be  excluded.  But,  it  is  contended,  that  inas- 
much, as  in  the  first  clause  he  gives  his  estate,  after  the  ter- 
mination of  his  wife's  life,  to  his  children  generally;  and  that, 
in  the  third  clause,  when  he  comes  to  dispose  of  his  personalty 
and  the  residuum,  in  which  he  names  his  sons  and  daughters, 
alludes  to  the  sums  they  had  received  in  advancement,  and 
requires  those  sums  to  be  returned  to  the  estate  before  dis* 
tribution,  and  in  this  clause  names  his  deceased  son.  Turner, 
and  the  share  he  had  in  his  life-time  received,  and  requires  it  to 
be  returned  also  before  a  division — the  testator  must  have  had 
the  son  of  Turner  in  his  mind,  and  that  he  included  him  in  the 
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general  term  children,  with  the  others.  And  in  order  to 
•  strengthen  this  oonstniotiony  reference  is  had  to  another  role 
of  interpretation,  which  is,  that  "  effect  onght  to  be  given  to 
the  whole  will,  if  possible,  so  that  every  word  onght  to  have 
effect,  unless  inconsistent  with  the  general  intention/'  We  aro 
inclined  to  this  interpretation  of  the  will. 

Although  wills  operate  from  the  death  of  the  testator,  jet, 
as  a  general  rule,  they  are  construed  from  the  making;  and  we 
are  to  consider  what  was  probably  passing  in  the  mind  of  the 
testator  when  writing  his  will. 

Had  the  testator,  in  this  case,  overlooked  the  event  of  his 
son's  death,  and  had  made  no  allusion  to  it  or  to  his  grandson, 
the  court  would  not  rectify  the  omission  by  intendment;  as  this 
would  be,  rather  making,  than  construing  the  will.  But  when, 
as  in  this  case,  the  deceased's  son  is  named,  and  the  same  di- 
rections given,  relating  to  his  interest,  as  is  given  to  the  rest, 
can  we  draw  any  other  conclusion  than  that  he  intended  that 
son's  interest  to  be  represented  in  the  distribution;  and  if  00, 
to  whom  would  it  go,  except  to  the  grandson?  Otherwise,  the 
words  would  be  inoperative— with  it,  we  do  not  interfere  with 
the  general  intention. 

If  the  testator  had  made  no  wiU,  by  the  general  law  of  de- 
scent, the  grandchild  would,  by  right  of  representation,  have 
stood  in  the  shoes  of  his  father,  and  taken  an  equal  share  with 
the  other  children.  As  the  testator  followed  the  law  of  de- 
scents, in  giving  an  equal  share  to  his  children — ^in  doing  which 
he  thought  proper  to  name  his  deceased  son,  requiring  the 
same  to  be  done  by  him,  that  was  to  be  done  by  the  others — 
may  we  not  well  say,  that  he  intended  to  follow  the  laws  of 
descent — ^and  in  this  instance,  construe  the  term  children,  into 
a  word  of  descent,  instead  of  a  word  of  purchase ;  which,  tech- 
nically speaking,  it  is  construed.  Indeed,  when  a  person  de- 
vises to  bis  heir  at  law,  he  can  not  make  him  take  by  purchase, 
if  he  devises  to  him  the  same  estate  that  he  would  take  by  descent: 
2  Bl.  Oom.  241;  1  Salk.  233;  2  Yes.  &  Bea.  187.' 

Presuming  that  the  testator  knew  what  the  law  of  descent  is, 
are  we  not  bound  to  infer  that  from  his  allusion  to  his  deceased 
son,  he  intended  only  to  follow  the  law  of  descent,  except  so 
far  as  provision  is  made  for  his  wife;  and  that  not  knowing  the 
technical  meaning  of  the  word  children,  he  intended  to  provide 
for  the  grandchild,  by  bringing  into  the  will  the  share  of  his 

1.  Wdkjfr.  IFUtf. 
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MttBT,  and  in  that  way  moare  what  the  law  would  have  done 
without  the  will? 

Indeed,  it  is  admitted  in  argoment^  that  pxohaUy  it  was  his 
iofte&tiony  to  give  a  child's  share  to  this  grandchild.  But,  it  is 
eontended,  that  that  intention  has  not  been  legally  expressed; 
or,  if  expressed,  that  it  can  not  be  sustained,  without  violating 
die  known  and  well^settled  rules  of  law. 

It  is  conceded,  by  the  counsel  for  the  defendant  in  error, 
"  that  in  construing  wills,  every  word  is  to  have  effect,  accord- 
ing to  its  natural  import,  and  that  words  of  art,  are  to  be  con- 
ifcrned  according  to  their  technical  sense;  unless,  upon  the  whole 
willyitappearsplainly  notto  be  so  intended;"  and  a  list  of  cases, 
from  2  Bridg.  Dig.  784,  are  referred  to. 

The  competency  of  testimony  to  show  that  Turner  Bell  left  a 
son,  is  not  questioned.  Now,  if  the  principle,  that  every  word 
of  a  will  is  to  be  made  to  have  effect,  if  it  can  consistently  be 
done,  is  to  be  applied  to  this  case — what  is  more  plain  than 
that,  in  directing  that  the  several  advancements,  to  Dfargary, 
to  Turner,  in  his  life-time,  and  to  Elizabeth,  should  be  returned 
to  the  estate,  before  they  should  be  entitled  to  an  equal  distri- 
bution? How  can  it  be  denied,  that  the  testator  intended  to 
establish  a  principle  of  distributiou  which  should  recognize  the 
right  of  the  legal  representatives  of  his  deceased  son  Turner, 
and  if  so,  how  can  we  accomplish  that  intention,  without  con- 
sidering the  word  "  children/'  in  its  enlarged  and  comprehen- 
sive sense,  as  including  grandchildren — ^thereby  considering  it 
i^onymous  with  the  word  **  issue?" 

If  the  court,  as  was  done  in  Wylde's  caae^  above  referred  to, 
in  a  devise  to  a  man  and  his  children,  considered  the  father  as 
taking  an  estate  tail,  thereby  giving  the  word  "  children,"  the 
effect  of  the  word  "  issue,"  to  prevent  the  devise  becoming  in- 
operative; and  if,  as  in  the  case  of  Wythe  v.  Blacbman,  where  it 
was  not  necessaiy  to  give  the  enlarged  construction  to  the 
word  "  children,"  to  prevent  such  a  consequence  (as  there  were 
children  in  that  case),  but  purely  to  effectuate  the  intention  of 
the  testator,  gave  the  word  the  same  enlarged  sense;  surely  we 
are  justified  in  giving  it  the  same  construction,  in  a  case  where 
the  intention  is  equally  manifest. 

But,  it  is  contended,  that,  to  give  the  will  this  construction, 
the  court  will  violate  a  known  rule  of  law;  which  is,  "  that  a 
devise  or  bequest  to  one,  not  in  being,  at  the  time  of  the  execu- 
tion of  the  vnll,  is  void:"  and,  in  farther  iUustration  of  this 
position,  it  is  said,  that  if  the  bequest  had  been  made,  to 
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Tiim«r»  when  Imng,  and  he  had  died  befcwe  the  testator,  Iiifl 

heir  would  take  nothing  by  the  will. 

These  poeitiona  of  law  are  not  oontroyerted;  bat  their  appli* 
cation  to  the  present  case  is  questioned.     The  devise  and  be- 
quest are  not  made  to  Turner  Bell — ^bis  death  is  recognised ;  and 
his  son  does  not  claim  through  his  father,  and  as  his  legal  rep- 
resentative— he  claims,  as  being  one  of  the  children  of   tbe 
testator,  in  the  sense  in  which  the  testator  meant  to  use  the 
word:  that  is,  as  one  of  the  issue  of  the  testator.     It  is  un- 
doubtedly true,  that  if  Turner  bad  been  alive,  at  the  execution 
of  the  will,  and  the  beqnest  had  been  made  to  him,  and  he  Lad 
died  before  the  testator,  the  bequest  would  have  lapeed.     Tba 
testator,  in  such  a  case,  having,  at  the  date  of  his  will,  fixed  tbo 
meaning  of  the  word  '*  children,"  and  having  confined  it  to  its 
technical  meaning,  the  subsequent  act  of  Providence,  in  remor- 
ing  the  heir  from  this  life,  before  the  death  of  the  testator,  does 
not  authorize  the  court  to  change  the  construction,  so  as  to  ao- 
commodate  the  will  to  the  change  of  circumstances.     The  effect 
of  a  will  may  be  changed,  by  courts,  subsequent  to  its  execu- 
tion; but  not  the  intention — ^if  so,  it  would  not  be  the  intention 
expressed  in  the  will.     A  testator  may,  and  they  often  do, 
anticipate  events  and  provide  f(Mr  them,  which  may  often  be- 
come the  subject  of  legal  construction;  but  still  the  intention 
of  the  testator  is  to  be  preserved:  3  Burr.  1541;  1  T.  B.  201;  9 
Id.  85,  86;  Wils.  297;  2  Barn.  &  Oress.  69. 

The  case  of  Baddiffe  v.  Buckley,  10  Yes.  195,  is  mainly  relied 
upon,  by  the  defendant's  counsel,  to  support  his  construction 
of  the  will.  In  that  case,  James  Buckley,  by  his  will,  dated 
the  fourth  of  April,  1799,  disposed  of  all  his  personal  estate,  in 
the  following  manner:  **  All  the  residue,  and  remainder  of  my 
personal  estate  and  effects,  whatsoever,  and  wheresoever,  I 
give  and  bequeath  unto  and  amongst  all  the  children,  lawfully 
begotten  of  William  Buckley,  Henry  Buckley,  John  Buckley, 
Thomas  Buckley,  and  Ann,  the  wife  of  ^ugh  Shaw,  my  late 
brothers  and  sister,  deceased,  to  be  equally  divided  amongst 
them,  in  their  respective  parents'  stead,  per  stirpes,  and  not  per 
capUa,  share  and  share  alike,  if  more  than  one;  and  if  but  one, 
then  I  give  the  same  wholly  to  that  one."  All  the  brothers,  and 
the  sister  were  dead,  at  the  execution  of  the  will;  at  which  time 
there  was  issue  of  William  Buckley,  three  children  living,  and 
several  grandchildren,  by  four  deceased  children;  the  other 
brothers,  also,  left  children,  and  grandchildren,  by  deceased 
children:  Ann  Shaw  had  several  children,  who  were  all  dead, 
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At  the  malring  of  ttie  will,  three  of  them  leaving  seveiial  ^i*i^ir4^tt. 
The  eoart  decided,  that  the  ohildren,  who  were  living  at  tlie 
date  of  the  will,  were  entitled  to  the  estate,  to  the  exclusion  of 
the  grandchildren. 

I  shall  not  go  into  an  extended  examination  of  thia  will,  to  dis- 
tinguish it  from  the  one  under  consideration.  The  reasoning 
of  the  master  of  the  rolls,  in  that  case,  exhibits  such  material 
distioctions  between  that  and  this,  that  it  will  only  be  neces- 
sary to  advert  briefly  to  them,  in  order  to  show  its  irrelevancy. 

In  the  first  place,  the  distribution  is  to  be  per  stirpes,  and  not 
per  etqnia;  thereby  enacting  classes,  which  is  not  the  case  m 
the  will  before  us. 

2.  The  word  **  children"  was  used  but  once  in  the  wiU,  and 
to  give  it  the  extended  construction,  in  one  part  of  the  will, 
and  reject  it  in  the  other — to  preserve  another  part,  as  the  dif- 
ferent sets  of  children  were  to  be  provided  for,  was  not  admis- 
sible: here,  no  such  incongruity  exists. 

3.  The  will  was,  confessedly,  ambiguous,  and  the  court  were 
seeking  to  get  at  the  general  intention — to  do  which,  they  were 
obliged  to  exclade  the  limited  intention  in  favor  of  Ann  Shaw's 
gnmdchildren.  Here,  there  is  no  ambiguity.  To  let  in  the 
grandchild,  here,  we  do  not  have  to  exclude  any  of  the  others 
named.     And, 

4.  The  fact  that  the  testator  expressly  referred  to  the  death 
of  his  son,  Turner,  in  making  the  bequest,  directing  bis  advance- 
ment to  be  brought  into  hotchpot,  before  distribution,  shows 
that  his  mind  was  directed  to  that  object,  which  can  only  be 
effected  by  giving  the  word  its  extended  signification.  There 
was  no  such  allusion  in  the  will  of  Buckley,  and,  though  it  was 
proved  be  knew  of  the  death  of  Mrs.  Shaw's  children,  yet,  the 
fact  may  not  have  been  present  to  his  mind,  at  the  making  of 
his  will. 

In  eyery  view,  therefore,  in  which  we  have  been  enabled  to 
consider  this  case,  we  are  satisfied  that  Turner  D.  Bell,  the 
grandchild,  is  entitled  to  a  distributive  share  of  the  estate  of 
William  Bell,  under  the  will. 

The  judgment  of  the  court  below  is  reversed,  and  the  decision 
of  the  commissioners  sustained. 

Beversed  and  remanded. 

HoPKQiB,  J.,  not  sitting. 


Ujid^r  a  Dxvisb  to  CiJtLDaBM,  i^rnuidchildren  may  take  if  there  are  ne 
children:  Ewiny  v.  JIandleyt  H  Am.  Deo.  140.     Bat  where  after  eaodiy  da- 
Dbo.  you.  XXIX^U 
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▼iaes  in  foe  and  beqnertB  to  his  ohUdren,  ezhaostiiig  his  estete,  tiie 
added,  "If  any  one  or  more  happens  to  die  without  heixs,  then  his  or  their 
parti  or  shares  shall  be  equally  divided  among  the  rest  of  the  children,"  it 
was  held  that  the  word  children  only  applied  to  the  testator's  children  liTiqg 
at  the  time  of  bis  death,  and  did  not  include  grandchildren:  Jackmm  ▼. 
Stoats,  6  Id.  376.  A  devise  in  general  terms  to  the  testator's  "  childien" 
does  not  comprehend  a  posthumous  child,  so  as  to  prevent  it  from  ftl«jwni«g 
under  the  statute,  as  a  child  pretermitted  by  the  will:  Armiatead  v.  Danger- 
JUld^  6  Id.  501.  When  great-grandchUdran  may  take  under  a  devise  to 
"children  and  grandchildren,"  see  Pemberion  v.  Parker  6  Id.  432. 

Ths  Intsmtion  of  a  Tbstatob  must  be  sought  by  taking  the  whole  of  the 
will  together;  no  part  must  be  rejected  to  which  an  operation  may  be  givon 
consistently  with  the  testator's  general  intent:  Covenhovm  v.  Skuler^  21  Am. 
Dea  74;  Myen  v.  Myen,  16  Id.  648. 


BuMPASS   ET   Ali.    V.  WeBB. 

[i  POBXBB,  66.] 

AwABDS  OAK  HOT  BH  lupuoNED  for  extiinsic  causes,  other  than  partJalitj* 
corruption,  or  gross  misbehavior.  Error  of  judgment  on  the  part  of  the 
arbitrators  is  not  a  ground  for  vacating  their  award. 

AwABD  WHICH  Appkabs  fbom  Dibect  Evidbngb,  or  from  a  state  of  faoto 
shown  to  the  court,  to  have  been  influenced  by  disboneat  motivea»  or 
reckless  disregard  of  justice,  will  not  be  aided  in  equity. 

AwABD  Showiko  on  ITS  Fage  Palpable  Mistake  op  Law  ob  Fact  maj 
be  impeached;  but  such  mistake  can  not  be  shown  by  extrinsic  proof. 

Dbtbot  of  Pabtiss  held  not  to  be  sufficient  to  reverse  a  decree,  if  it  is  regOF 
lar  as  to  the  party  appealing. 

Bill  in  cbancexy  by  John  Webb  against  GkkbrieLBnmpaas,  to 
establish  an  award  making  a  partition,  and  to  vest  title  accord- 
ing to  the  allotments  made  by  the  arbitrators.  Bumpass  prose- 
onted  a  writ  of  error.  The  material  facts  are  stidied  in  the 
opinion. 

8.  PanonSf  for  the  plaintiff  in  error. 

Stewart  and  Thornton^  for  the  defendant  in  enor. 

Oollbb,  J.  The  defendant  in  error  (who  was  plaintiff  be- 
low), became  jointly  interested  with  the  plaintiff  (in  error), 
Gabriel  Bumpass,  in  certain  lands  purchased  of  the  general 
government,  under  the  credit  system.  In  1822,  before  full 
payment  had  been  made,  they  agreed  to  submit  to  the  arbitra- 
ment and  decision  of  certain  persons,  chosen  by  them,  the  par- 
tition of  these  lands — ^Bumpass  entering  into  bond  to  stand  to  and 
abide  the  decision  of  the  arbitrators,  ^he  arbitrators  aooord- 
ingly  made  their  report — ^particularly  designating  the  respective 
paxoels  of  land  allotted  to  the  parties.    Bumpass,  disregarding 
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their  decision,  tranafexred  to  John  Till,  his  son-iD-law,  the  cer- 
tificate of  purchase,  for  a  half  section  of  the  land,  at  the  same 
time  informing  him  that  the  award  was  so  unequal  and  unjust, 
that  it  neyer  would  be  carried  into  effect.  The  certificate  of 
purchase  for  another  parcel  of  the  land,  by  agreement,  between 
Bnmpass  and  the  defendant  in  error,  was  transferred  to  Tyree 
Bbodes,  John  McCracken,  M.  H.  Buchanan,  Thomas  Meredith, 
and  Chibriel  Bumpass,  as  trustees,  to  lay  off  and  sell  lots  for  a 
town.  The  remaining  parcel  of  land  was  purchased  of  the  de- 
fendant in  error,  for  the  joint  benefit  of  himself  and  Bumpasa: 
and  he  is  now  ready,  as  he  states,  to  conyey  to  Bumpass,  his  in- 
terest under  the  award.  The  titles  to  these  several  parcels  of 
land  have  passed  from  the  United  States.  To  the  first,  it  Tests 
a  title  in  Till;  to  the  second,  in  the  trustees  we  have  mentioned; 
and  to  the  third,  in  the  defendant  in  error.  It  further  appears, 
that  at  the  time  Till  became  the  assignee  of  the  certificate  from 
Bumpass,  that  the  defendant  in  error  was  in  possession  of  the 
land  allotted  to  him  by  the  award. 

On  this  state  of  facts,  the'  defendant  in  error  exhibited  his 
bQl;  the  object  of  which  is  to  give  effect  to  the  partition  made 
by  the  arbitrators,  l^ree  Bhodes  and  Thomas  Meredith  are 
alleged  to  be  dead.  The  other  trustees,  with  John  Till,  are 
made  parties;  but  nothing  said  as  to  heirs,  etc.,  of  Bhodes  and 
Meredith,  or  whether  they  have  left  any. 

Many  depositions  appear  to  have  been  taken  by  the  plaintiff 
in  error;  all  of  which  merely  prove  that  the  lands  allotted  to 
Webb,  by  the  partition,  are  of  greater  value  than  those  assigned 
to  Bumpass. 
No  proof  was  taken  by  the  defendant  in  error. 
It  does  not  appear  that  subpoena  was  served  on  defendants 
below,  Buchanan  and  Meredith,  or  that  publication  was  ever 
mad^— though  there  was  an  order  for  that  purpose.  Bumpass 
and  Till  alone  have  answered.  The  decree  of  the  court  gives 
eflSBct  to  the  partition  made  by  the  arbitrators,  not  only  as 
against  Bumpass  and  Till,  but  also  against  all  the  trustees 
named,  as  well  those  who  are  dead,  as  those  who  are  living,  at 
the  cost  of  Bumpass  and  Till. 

From  this  decree,  Bumpass  alone  prosecutes  a  writ  of  error 
to  this  court 

Where  parties  constitute  a  tribunal  of  their  own  choice,  by 
the  selection  of  individuals  (as  they  haye  here  done),  for  the  ad- 
justment of  a  matter  of  difference  between  them,  neither  party 
can  impugn  the  decision  that  may  be  made,  for  extrinsic  causes; 
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unlefts  it  la  shown  that  the  arbitzators  have  been  gniltj  of  cor- 
ruption, partiality,  or  gross  misbehaTior:  Alwyn  y.  Perkins^  3 
Deaau.  297;  Herrick  y.  Blair,  1  Johns.  Gh.  101;  1  Wash.  11;  Id. 
156.  This  may  be  proved  by  evidence  direct,  or  by  such  a 
state  of  facts  as  leads  the  mind  to  the  oooclusion,  that  their 
award  was  influenced  by  dishonest  motives.  It  is  not  enough, 
to  show  an  error  of  judgment,  or  that  the  matter  of  differenoe 
was  unwisely  determined:  Marrit  v.  Boss^  2  He^.  &  M.  408. 

Now  it  may  be  true,  that  the  parcels  of  laud  assigned  to  the 
defendant  in  error,  may  be  far  more  valuable,  in  the  opinions  of 
most  men,  and  yet  not  follow,  that  the  arbitrators  acted  other- 
wise than  with  the  strictest  integrity  of  purpose. 

If,  however,  the  disproportion  in  value,  in  the  respective 
allotments  of  land,  was  so  great  as  to  strike  the  common  sense 
of  evexy  man,  that  there  was  positive  corruption  in  the  arbitra- 
tors, or  an  utter  recklessness  of  the  achievement  of  justice  be- 
tween the  parties,  certainly  a  coart  of  equity  should  hesitate 
long  before  it  would  give  effect  to  a  partition  thus  made. 

If  the  award  discoTered  on  its  face  some  palpable  mistake  of 
law  or  fact,  which  operated  greatly  to  the  prejudice  of  one 
of  the  parties,  the  party  aggrieved  might  successfully  impeach 
it:  See  cases  cited  above.  But  it  is  incompetent  to  show  by 
proof,  a  mere  mistake  of  law  or  fact:  Pleasants  ei  oZ,  v.  Boss^  1 
Wash.  156  [1  Am.  Dec.  449]. 

Equity  has  often  refused  its  aid  to  compel  the  specific  per- 
formance of  hard  and  unconscionable  contracts  for  the  convey- 
ance of  lands.  And  if  an  obligee,  in  a  bond  for  the  conveyance 
of  title,  where  the  contract  is  of  that  character,  were  to  attempt 
to  coerce  a  performance,  equity,  in  general,  would  leave  him  to 
hia  legal  remedy  upon  the  penalty. 

It  is  not  pretended,  that  the  contract  between  Bnmpass  and 
the  defendant  in  error,  is  obnoxious  to  any  legal  or  equitable 
objection,  but  only  that  the  award  made  to  e&ctuate  that  con- 
tract, inflicts  upon  Bumpass  severe  injustice. 

The  conclusiveness  of  the  award,  except  for  the  causes  we 
have  mentioned,  precludes  the  inquiiy,  whether  a  performance 
would  be  hard  or  unconscionable,  unless  it  were  first  successfully 
attacked  by  some  cause  distinctive  to  its  validity.  So  far,  then, 
as  the  merits  of  this  cause  are  concerned,  we  can  discover  no 

error. 

The  decxee  is,  however,  erroneous,  for  not  bringing  in,  either 
by  personal  service  of  subpcsna,  or  by  publication  and  judg* 
ment  pro  oonfesso,  the  defendants,  Buchanan  and  McCraoken. 
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It  is  also  erroneous  for  uot  making  Uie  keira  of  Bbodea  and 
Meredith  parties  to  the  bill;  or  else  showing  that  they  had  none. 
These  were  all  material  parties:  they  have  the  legal  title  to  a 
paort  of  the  land  in  controTersj:  and  to  divest  it,  it  is  indis- 
pensable that  they  should  be  brought  in.  But,  inasmuch  as 
Bnmpass  is  alone  complaining,  and  as  to  him  and  Till,  the  de- 
cree is  regular — Till  becoming  a  transferee  of  a  part  of  the 
land,  with  full  notice  of  the  claim  of  the  defendant  in  error— 
oeenpies,  in  all  respects,  the  situation  that  Bumpass  wonld 
have  occupied,  had  he  retained  the  legal  title. 
In  this  view  of  the  case,  the  decree  is  affirmed. 


Air  AwABD  IS  GBNSBALLT  AS  GoMCLUSTVx  88  a  judgment,  and  both  partiiS 
are  bound  thereby.  Thna  one  party  caa  not  be  relieved  by  showing  that  he 
forgot  to  present  one  of  his  demands:  McJimMy  v.  Travene^  18  Am.  Dec 
43.  An  award  is  not  evidence  with  respect  to  matters  not  embraced  in  the 
cabnuaaion  to  arbitration:  Cox  v.  Jogger^  14  Id.  622;  with  respect  to  all  siibh 
natters,  it  is  condnaive:  SltacktHford  v.  Purket^  12  Id.  422;  Curlty  v.  Dtem^ 
10  Id.  140;  and  can  not  be  colkterally  attacked:  Balkley  v.  SUwai%  2  Id.  57. 

Vacatixo  Awards  for  corruption,  fraud,  misconduct,  and  misbehavior  of 
the  arbitrators:  SmUh  v.  CuLler,  25  Am.  Dec.  580. 

Ekbor  or  Mistake  or  Law,  appearing  on  the  face  of  an  award,  may  justify 
its  vacation;  but  generally,  the  court  will  not  consider  whether  an  award  Is 
wise  or  nowise:  PkamutU  v.  /?ost,  1  Am.  Dec.  449;  Aiken  v.  Bolan^  2  Id.  MOf 
Blackledge  v.  Simton^  2  Id.  614;  Hewitt  v.  StaU,  14  Id.  250;  Joeelyn  v.  Don. 
met,  14  Am.  Dec.  753  and  note;  McCcdmont  v.  WhUaher^  23  Id.  102. 

AaBrrRATORB  are  not  Bonin>  by  positive  rules  of  law:  Joeelyn  ▼.  Dcmmt^ 
14  Id.  753  and  note;  Roee  v.  Overton^  2  Id.  552. 

pAams»  JoiHDKE  OF,  in  equity:  See  FeUowe  v.  Fellowe^  16  Am.  Dee.  411 


McGehee  t;.  Hill. 

[4  PoBTaa,  170.] 

\x  GoKSFBunro  a  Contract  to  deliver  a  specified  quantity  of  com  and  fod- 
der *'a0  early  next  fall  as  the  same  will  be  dry  enough  to  house,  nn* 
ttvoidable  accidents  only  excepted, "  the  failure  of  crops,  arising  iron 
drought,  will  not  be  deemed  an  accident  excusing  the  non-perfomiaiioe 
of  the  contract 

Part  Pkrpormance  of  an  Enttrk  Contract  need  not  be  accepted. 

ViNDES  inrsT  Show  that  He  was  Ready  to  Pay  according  to  the  stipu- 
lations of  bis  contract  of  purchase,  before  he  can  sustain  an  action  against 
tiie  vendor  for  non-performance,  and  this  is  true  whether  the  vendor  was 
ready  and  able  to  perform  or  notw 

Trespass  ou  the  case  upon  articles  of  agreement  made  by  Hill, 
to  deliver  fiye  tbousand  busbels  of  corn  and  fifty  thousand 
pounds  of  fodder.    The  facts  are  stated  in  the  opinion. 
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Thorington,  for  the  plaintiff  in  error. 

Gfordon  and  (Mdtkwaite,  for  ihe  defendant  in  ecror. 

HrrcHoooK,  C.  J.  Several  of  the  qnestionB  presented  bj  tUm 
record,  depend  upon  the  constraction  of  the  articles  of  agree- 
ment sued  upon. 

By  them,  the  defeudant  below  bound  himself  to  deliyer  to 
the  plaintiff,  at  his  stable,  in  Montgomery,  five  thousand  bush- 
els  of  com,  and  fifty  thousand  pounds  of  fodder,  as  early  next 
fall  as  the  same  will  be  dry  enough  to  house,  unavoidable  ac- 
cidents only  excepted,  and  the  plaintiff  bound  himself,  on  the 
delivery  of  said  corn,  to  pay  fifty  cents  per  bushel,  and  one  dol- 
lar and  twenty-five  cents  per  hundred  for  fodder. 

1.  One  of  the  defenses,  fur  the  non-delivery  of  the  corn  and 
fodder,  and  which  brings  up  the  question  of  construction,  was, 
that  owing  to  an  unusual  drought  during  the  cropping  Beason, 
his  crop  fell  short,  so  that  he  did  not  raise  sufficient  to  supply 
his  own  plantation,  and  to  fill  his  contract  with  the  plaintiff. 

We  think  this  defense  not  within  the  terms  of  the  exception. 
There  is  no  allusion  in  the  contract  to  the  source  whence  the 
defendant  was  to  derive  his  com  and  fodder.  It  was  to  be  de- 
livered at  all  events,  and  the  "  unavoidable  accidents"  can  only 
relate  to  the  time  when  it  should  be  delivered,  which  was  to 
be  as  (^arly  in  the  fall  as  the  com  and  fodder  were  dry  enough 
to  house.  This  must  be  the  extent  of  the  exception,  or  it  must 
be  rejected,  as  repugnant  to  the  contract. 

2.  On  the  second  point,  we  are  of  the  opinion  that  the  con- 
tract was  entire,  and  the  plaintiff  was  not  bound  to  receive  a 
part  and  not  the  whole,  and  if  the  plaintiff  had  a  right  to  un- 
derstand, when  the  fodder  was  tendered,  from  what  the  defend- 
ant then  said,  that  he  did  not  intend  to  comply  with  the  con- 
tract fully,  he  was  not  bound  to  receive  any  part.  This  was  a 
fact,  proper  to  be  left  to  a  jury,  and  in  order  to  discharge  the  de- 
fendant, the  jury  should  be  satisfied  that  the  defendant  did 
intend  to  comply  fully  with  the  contract. 

There  was,  therefore,  no  error  in  the  two  first  instmctions 
given  by  the  court. 

3.  But  in  the  third  instruction  there  was  error. 

It  is  a  well-settled  rule  of  law,  that  when  a  contract  is  de- 
pendent, as  where  one  agrees  to  sell  and  deliver,  and  the  other 
agrees  to  pay  on  delivery,  in  an  action  for  non-deliveiy,  it  is 
necessary  for  the  plaintiff  to  aver  and  prove  a  readiness  to  pay 
on  his  part,  whether  the  other  party  was  ready  at  the  place  to 
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deliTer  or  not:  Pofier  t.  Bok,  12  Johns.  212  [7  Am.  Deo.  806]; 
BawBon  y.  Joknton,  1  East,  203.  The  seller  ought  not  to  be 
compelled  to  part  with  his  property,  withoat  reoeiying  the  con- 
■ideistion,  nor  the  porchaser  to  part  with  his  money,  withoat 
an  eqiiiTalent  in  return.  Henoe,  in  such  oases,  if  either  vendor 
or  vendee  wishes  to  compel  the  other  to  fulfill  his  contract,  he 
must  make*his  part  of  the  agreement  precedent,  and  can  not 
proceed  against  the  other,  without  an  actual  performance  of  the 
agreement,  on  his  part,  or  a  readiness  and  ability;  and  an  aver* 
ment  to  that  effect,  is  always  made  in  the  declaration  contain* 
ing  dependent  undertakings,  and  that  averment  mnst  be  sup- 
ported by  proof:  Bank  of  OoL  v.  Hagner,  1  Pet  465. 

That  the  contract  now  before  the  court  is  of  this  description, 
can  not  admit  of  a  doubt:  Morion  v.  Lamb,  7  T.  B.  125;  Bavh 
•on  V.  Johnson,  1  East,  203;  Waierhouse  v.  Skinner,  2  Bos.  &  Pul. 
447;  1  Saund.  820,  n.  4;  Wesir.  Emmana,  5  Johns.  179;  Ch-een 
V.  Beynolds,  2  Id.  207.  The  instruction  of  the  court,  therefore, 
that  if  the  jury  believed,  that  the  credit  which  the  corn  and 
fodder,  when  delivered,  might  give,  together  with  the  other 
means  of  the  plaintiff,  would  have  enabled  him  to  raise  the 
mopey,  so  as  to  have  been  prepared  to  pay,  would  be  sufficient 
evidence  of  readiness,  was  erroneous. 

This  principle  was  recognized  by  this  court  in  the  case  of  An^ 
derson  v.  Oarthe,  1  Stew.  160. 

There  were  peculiar  circumstances  in  that  case.  Near  three 
fourths  of  the  crop,  which  bad  been  contracted  to  be  delivered, 
was  paid  for  before  the  crop  was  ready;  the  time  when  the 
crop  would  be  ready,  was  exclusively  within  the  knowledge  of 
the  defendant,  and  payment  did  not  become  due  until  the  en- 
tire crop  should  be  delivered.  These  circumstances,  with 
others,  mentioned  by  the  court,  relieved  Garthe  from  the  ap- 
plication of  the  above  principles  in  that  case. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


Pabt  Pxbvobmanob  of  an  entire  oontnot  will  not  entitle  to  any  recovery, 
onleaB,  indeed,  full  perfonnance  by  one  party  has  been  prevented  by  the  act  ot 
delanlt  of  the  other:  Hdm  ▼.  WUfon,  28  Am.  Deo.  336,  and  cases  collected  in 
the  note. 

Whkrb  Mutual  Aim  Deevkdekt  Covbnahtb  Exist,  to  sustain  an  action 
by  one  of  the  oovenantees,  it  most  be  shown  that  there  was,  upon  his  part, 
cither  performance,  an  offer  of  performance,  or  readiness  to  perform:  Dey  v. 
Dox,  24  Am.  Dea  137;  Castleberry  v.  Peiree,  Id.  774;  Bean  ▼.  Atwater,  If 
Id.  191;  CTssmIy.  Ccobe,  11  Id.  6ia 
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St.  John  v.  Gabbow. 

li  POSIKB.  S23.] 

LmiTATioKs. — ^Airr  VsqioAUYnsD  Admisston  that  a  Dkbt  ib  thxit  Doii  or 
that  »  liability  therefor  itill  exists,  takes  the  case  oat  of  the  statet»«f 
limitations;  for,  from  such  admiesion,  a  promise  to  pay  is  implied. 

Admission  to  Takb  a  Case  oat  of  statate  of  limitations  may  be  made  to  a 

stranger  as  well  as  to  the  creditor. 
Acknowledgment  Kkvtvinu  a  Dbbt  may  be  proved  ander  a  genersl  repUoBo 
tion  to  a  plea  of  the  statute. 

Assumpsit  against  Garrow,  as  indorser  of  a  bill  of  exchange. 
Pleas  of  non  assumpsU  and  statute  of  limitations.  Yerdiot  for 
defendant.     The  opinion  states  the  case. 

Oordon  and  Ooldthwaite,  for  the  plaintiff  in  error. 

Stewart  and  Thornton,  for  the  defendant  in  error. 

Hopkins,  J.  This  was  an  action  of  assumpsit,  bronght  by  the 
plaintiff  against  the  defendant  as  an  indorser  of  a  bill  of  ex- 
change, drawn  on  the  nineteenth  day  of  Februaiy,  1825,  at  ten 
days'  sight,  presented  to  the  drawee,  for  acceptance,  which  he 
refused  to  make,  on  the  twenty-fourth  of  March,  in  the  same 
year,  and  protested  for  non-payment^  on  the  sixth  of  April  aTtei^ 
ward. 

Upon  the  trial  of  the  plea  of  non  asmimpsU  in  the  circuit 
court  of  Mobile  county,  the  plaintiff  proved  everything  that 
was  necessary;  and  to  support  the  issues  which  he  had  taken  to 
the  pleas  of  the  statute  of  limitations,  he  proved  by  a  witness, 
that  about  a  year  after  the  bill  was  returned,  the  defendant 
frequently  mentioned  the  bill  to  him,  as  a  liability  which  then 
existed,  and  assented  to  an  arrangement  that  was  made  with  a 
prior  indorser,  by  which  more  than  a  year  was  given  to  that  in- 
dorser, to  pay  the  bill.  Upon  this  evidence  the  circuit  court 
refused  to  instruct  the  jury,  that  proof  of  the  acknowledgment 
of  the  debt,  within  six  years  before  the  commencement  of  the 
action,  removed  the  bar  created  by  the  statute — and  did  in- 
struct them,  that,  to  take  the  case  out  of  the  statute,  an  ao- 
knowledgment  and  a  promise  to  pay  were  both  necessary. 

A  bill  of  exceptions  was  taken  by  the  plaintiff  to  the  refusal 
of  the  court  to  give  the  instruction  for  which  he  asked,  and  to 
that  also,  which  was  given. 

We  think  the  principles  are  settled,  that  in  actions  ex  contractu^ 
any  expression  which  amounts  to  an  admission  that  the  debt 
was  due,  or  the  liability  existed  at  the  time,  takes  the  case  oat 
of  the  statute,  and  revives  the  original  cause  of  action. 
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Such  an  acknowledgment  is  an  implied  promise  to  pay,  and 
iiequiyalent  to  an  express  promise.  It  has  the  same  effect, 
whether  it  be  made  to  the  creditor  or  another  person,  before  the 
time  had  elapsed,  which  woald  have  created,  but  for  the 
ackoowledgment,  the  bar  of  the  statute,  or  afterward. 

As  an  acknowledgment  reTires  the  debt,  proof  of  the  admis- 
sion supports  the  cause  of  action,  stated  in  the  declaration,  and 
is  proper,  under  a  general  replication,  to  a  plea  of  the  statute. 
A  caase  of  action  is  held  to  accrue  from  the  time  an  acknowl- 
edgment is  made.  The  effect  of  one  is  therefore  the  same, 
whether  made  before  or  after  the  bar  of  the  statute  was  created. 
An  acknowledgment  to  be  followed  by  these  effects  must  be  an 
unconditional  one,  that  the  debt  is  due,  or  the  liability  exists, 
when  the  acknowledgment  is  made,  and  not  merely  that  the 
demand  was  originally  just:  Clementaon  y.  WiUiams,  8  Cranch, 
72;  WdeeU  y.  Buuard,  11  Wheat.  309;  Johnrnn  y.  Bearddee,  15 
Johms.  3;  5  0.  L.  B.  246;  Lonsdale  y.  Brawn,  3  Wash.  0. 0.  404; 
2  Stark.  Ey.  892;  Blanch,  on  Stat,  of  Lim.  140;  Wilk.  on  lim. 
of  Actions,  70. 

The  acknowledgment  in  this  case  was,  we  think,  sufficient  to 
lemoye  the  bar  of  the  statute;  and  the  court  erred,  both  in 
nfosing  the  instruction,  for  which  the  plaintiff  asked,  and  giv- 
ing thai  to  which  exception  was  taken. 

Let  the  judgment  be  reyersed,  and  the  cause  remandecL 

AaKVOwuDemRT  to  Bmvivm  Bxbt:  See  NewOn  y.  Jhmeam^  85  Am.  Dio. 
M;  AfuUm  y.  Boitwkk,  Id.  42,  and  oMse  ooUeoted  in  nole. 


GASES 

SUPREME  COURT  OF  ERRORS 

ov 
OONNEOTIOUT. 


PfeBEINS  V.  GaTUS. 

[11  GonraonouT,  218.] 

Av  InKnausHT  m  Blank  ov  a  Notb,  wmrrmit  Nbooiiablb  <a  woi; 
made  by  a  stranger  for  the  benefit  of  the  payee,  impliea,  in  tlie  abaanoe 
of  ooontervailing  proof,  that  euoh  note  is  dne,  that  the  maker  shall  bt 
able  to  pay  it  at  maturity,  and  that  it  is  collectible  by  dne  diligenoeu 
Booh  indorsement  does  not  make  the  indorser  a  joint  maker,  nor  s» 
absolate  guarantor,  liable,  at  all  events,  on  the  dishonor  of  the  note. 

Pabol  Bvidenob  is  Admissiblb  to  Vabt  thx  Prima  Faodb  Emct  of  as 
indorsement  in  blank,  by  showing  an  oral  agreement  made  by  the  paHiss 
at  the  time  of  the  indorsement;  and  snoh  sgreement^  when  ahown^  will 
be  treated  as  though  written  over  the  indorser's  signatnrsi 

A88D1CP8IT  on  the  following  promissozy  note: 

**  On  the  third  day  of  April  next,  we,  or  either  of  OB,  pzomiM 
to  pay  Dennis  Perkins,  or  bearer,  one  hundred  and  eighty  dol- 
lars; value  received.  Lbwis  Gatuh,  jun. 

*'  Sept.  21,  1833.  Lbwis  Oatuv." 

The  note  was  indorsed  ''Abijah  Catlin."  The  action  waa 
against  Abijah  Oatlin.  The  complaint,  containing  three  counts, 
charged  in  the  first  that  the  defendant  was  a  joint  and  seTeral 
promisor  with  Lewis  Gatlin  and  Lewis  Gatlin,  jun.;  in  the 
second,  that  plaintiff  having  a  note  against  said  Catlins,  which 
was  due,  they,  in  consideration  that  plaintiff  would  surrender 
said  note,  agreed  to  give  him  the  note  in  suit,  and  that  defend- 
ant would  guarantee  its  payment  when  due;  that  the  note  in 
suit  was  thereupon  executed  and  delivered,  and  that  defendant 
indorsed  the  note  and  thereby  promised  and  guaranteed,  that 
the  said  L.  and  L.  Gatlin  should  be  able  to  pay  when  the  note 
fell  due,  or  that  defendant  would  pay  the  same  on  request; 
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thai  the  said  L.  and  L.  Oatlin  were  bankrapt  when  the  note 
became  due,  etc.  The  third  count,  in  addition  to  the  forego- 
ing facts,  stated  that  the  defendant  agreed  and  promised  plaint- 
iff that  said  L.  and  L.  Oatlin  should  and  would  pay  the  note 
when  it  became  due,  and  if  thej  did  not,  then  that  defendant 
would  pay  it,  when  demanded,  etc.  At  the  trial,  the  note,  when 
cAied  in  support  of  all  the  counts,  was  rejected.  Plaintiff 
then,  in  support  of  the  first  count,  offered  the  note,  with  parol 
evidence  that  it  was  executed,  and  was  by  defendant  indorsed 
on  the  considerations  named  in  the  second  and  third  counts, 
and  subsequently  delivered  to  plaintiff.  This  evidence  was  ex- 
cluded. Then,  in  support  of  the  second  and  third  counts, 
plaintiff  offered  the  note,  and  certain  parol  evidence  tending  to 
prove  that  the  defendant  did  make  an  agreement  such  as  was 
set  out  in  the  second  and  third  counts,  guaranteeing  the  pay- 
ment of  the  not«,  if  it  should  not  be  paid  by  the  makers  on  de- 
mand. The  plaintiff  claimed  that  as  the  indorsement  was  in 
blank,  he  had  the  right  to  write,  or  to  consider  as  written  over 
it,  any  agreement  or  understanding  at  the  time  entered  into  be- 
tween the  parties.  The  court  thought  otherwise,  and,  on  the 
objection  of  the  defendant,  excluded  the  eyidence.  The  latter 
obtained  a  verdict.    The  plaintiff  moved  for  a  new  trial. 

P.  Mmer^  for  the  motion. 

Bolabird  and  Woodruff,  contra, 

HmmHOTOH,  J.  The  record  presents  two  questions  for 
our  decision.  1.  What  is  the  contract,  implied  by  law,  in 
a  blank  indorsement  of  a  negotiable  note,  made  by  a  stranger 
to  the  note,  for  the  benefit  of  the  payee,  to  insure  the  maker's 
responsifaility,  in  cases  where  there  is  no  other  proof  of  the 
contract,  except  such  as  arises  from  the  indorsement  itself  f 
S.  Is  parol  evidence  admissible,  as  between  the  indorser  and 
payee,  to  prove  the  contract  which  was  in  fact  made,  at  the 
time  of  the  indorsement,  and  which  such  blank  indorsement 
was  intended,  by  the  parties,  to  consummate  ? 

We  had  supposed  the  first  of  these  questions  had  long  since 
reoeiyed  an  answer,  by  repeated  adjudications  of  this  court. 
At  an  early  period  of  our  judicial  history,  we  find,  that  the  legal 
nature  and  effect  of  a  blank  iDdorsement  of  a  note  not  nego- 
tiable, became  a  subject  of  investigation  and  decision.  It  was 
always  the  law  in  this  state,  that  such  an  indorsement,  'prima 
fwA^  implies  a  contract  on  the  part  of  the  indorser,  that  the 
note  is  due,  that  the  maker  shall  be  of  ability  to  pay  it  when  it 
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oomes  to  maiuriiy,  and  that  it  is  ooUectible  bj  the  use  of  due 
diligence.  On  this  point,  the  deoisioDs  have  been  unifoim  ud 
GoDnectiout.  And  if  it  be  said,  that  such  oonatruction  of  a 
blank  indorsement  is  peculiar  to  this  state,  it  is  not  the  leM 
definitely  and  judioiallj  settled,  because  it  is  confined  to  oar  own 
jurisdiction.  We  have  always  rejected  the  doctrine  that  such  aa 
indorsement  constitutes  the  indorser  a  joint  maker  of  the  note,  0€ 
an  absolute  guarantor,  creating  a  liability  at  all  cTonts,  on  the 
dishonor  of  the  note  by  the  maker,  or  a  second  indorser  of  the 
note,  and  liable  only  to  the  subsequent  parties  to  it.  What- 
ever views  of  this  subject  may  have  been  entertained,  by  the 
courts  of  other  states,  the  judicial  decisions  of  our  own  ooiurii 
have  given  to  such  an  indorsement  an  unquestionable  significa- 
tion and  legal  meaning,  which  no  power  except  that  which 
makes  law,  can  alter.  We  are  not  at  liberty,  therefore,  to  conr 
suit  the  adjudications  of  other  judicial  tribunals,  however  en- 
lightened, to  aid  us  in  ascertaining  what  is  our  law,  as  applied 
to  this  subject.  Were  the  reasons  on  which  it  is  founded, 
less  obvious  and  just  than  we  think  they  are,  all  inqoixy 
into  them,  we  consider  to  have  been  long  since  closed,  by 
repeated  and  solemn  decisions  of  the  court  of  dernier  reseorf 
in  this  state.  If  the  maxim,  stare  decisis,  is  worthy  a  place  in 
our  code,  and  is  ever  to  have  an  application,  the  present  wou|d 
seem  to  be  a  most  fitting  occasion  on  which  to  apply  it.  A 
reference  to  a  few  of  the  authorities  applicable  to  this  subject, 
may  not  be  inappropriate,  inasmuch  as  the  point  which  they 
profess  to  settle  and  put  at  rest,  is  again  presented  for  oof 
consideration. 

The  late  Chief  Justice  Swift,  in  his  treatise  on  bills  of  ex* 
change  and  promissory  notes,  published  in  1810,  p.  842,  makea 
the  following  remarks:  A  blank  indorsement  contains  a  warranty 
that  the  note  is  due  and  valid  according  to  the  terms  of  it,  that 
it  is  collectible  with  the  use  of  due  diligence,  and  that  the  maker 
is  of  sufficient  ability  to  pay  it.  In  his  digest,  published  in 
1822,  vol.  1,  p.  434,  he  says,  an  indorsement  in  blank  contains 
a  warranty  that  the  note  is  due  and  collectible  with  the  use  of 
due  diligence,  and  that  the  maker  is  of  ability  to  pay  it.  In  the 
ease  of  Bradly  v.  Fhdps,  2  Boot,  325,  decided  in  1796,  it  was 
held,  by  the  superior  court,  that  in  ordinary  cases,  the  indorser 
of  a  note  undertakes  that  the  money  shall  be  obtained  from  the 
promisor,  when  it  falls  due,  by  the  indorsee,  he  using  due 
diligence  and  taking  the  remedies  which  the  law  has  provided; 
but  if  the  indorsee  suffers  it  to  lie,  without  taking  any  legal  at^Mi 


June,  1836.  ]  Tebbsb  v.  Oaken.  285 

lo  fieenie  or  ieoo¥«r  it,  the  indoner  will  be  exonerated  in  case 
of  a  loss,  nnlefls  the  piomuor  was  abaoluielj  a  bankrupt,  when 
the  note  fell  doe.  In  WUHams  ▼.  Oranger,  4  Day,  444,  decided 
in  1810,  this  comt  said,  that  an  indorsement  in  common  form, 
is  a  wanantj  that  the  note  is  dne  and  collectible,  by  using  due 
diliguifie.  In  Huntington  ▼.  Harvey,  4  Conn.  124,  decided  in 
1821,  we  said,  bj  uniform  and  long-continued  usage  in  this 
Btate,  as  well  as  by  repeated  determinations,  a  blank  indorse- 
ment on  a  note  not  negotiable,  contains  a  warranty  that  the  note 
is  doe,  that  the  maker  shall  be  of  ability  to  pay  it  when  it 
reaches  maturity,  and  that  it  shall  be  collectible  by  the  use  of 
due  diligenoe.  In  Wdion  y.  8coU,  4  Conn.  527,  decided  in  1823, 
we  adhered  to  the  previous  decisions,  and  in  the  fullest  manner 
eonfirmed  them.  The  subject  was  much  considered,  and  we 
declared  that  by  usage  for  a  long  period,  perhaps  immemorial, 
sad  by  frequent  adjudications,  the  nature  of  such  a  blank  indorse- 
ment has  been  clearly  and  definitely  established.  The  court 
intended  to  put  at  rest^  if  possible,  all  future  controversy  rela- 
tive to  the  nature  of  such  a  contract.  In  Prentiss  v.  Danielson^ 
5  Conn.  175  [13  Am.  Dec.  52],  also  decided  in  1823,  we  again 
repeated,  that  an  indorsement  of  a  note  not  negotiable,  con- 
tains a  warranty  that  the  maker  is  of  ability  to  pay  it,  and  that 
it  is  eolleetible  by  the  use  of  due  diligence. 

In  the  argument^  our  attention  was  called  to  two  cases,  de- 
sided  by  this  court,  which  were  supposed  to  establish  the  doc- 
trine that  a  blank  indorsement  of  a  note  not  negotiable,  by  a 
stranger,  is  an  absolute  guaranty  that  the  note  shall  be  paid  at 
maturity,  and  that  on  failure  of  such  payment,  the  assignee  has 
an  immediate  right  of  action  against  the  indorser,  in  all  cases 
and  under  all  circumstances. 

One  of  these  cases  is  Beckwiih  v.  AngeU,  6  Conn.  815,  decided 
in  1823.  On  examining  this  case,  we  find  no  such  point  decided 
by  the  court.  The  controversy  between  the  parties  was  con- 
fined to  the  question  whether  parol  evidence  was  admissible 
to  show  that  the  indorsee  agreed  to  become  an  absolute  guaran- 
tor, and  that  the  indorsement  in  blank  was  made  in  pursuance 
o4  and  to  cany  into  effect  that  special  agreement.  It  is  true, 
fte  judge  who  gave  the  opinion  of  a  majority  of  the  court,  said, 
that ''  had  the  indorsement  remained  blank,  it  must  have  been 
eonaidered,  prima  faoie,  a  guaranty  or  nothing."  In  what 
moa&  he  intaMded  to  use  the  word  ''  guaranty,"  is  not,  perhaps, 
«iftmly  obvious.  If  he  meant  nothing  more  than  that  the  blank 
iftiDraement  was  a  goaranty  that  the  note  should  be  collectible 
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by  the  use  of  due  diligence,  it  was  a  mere  sabstitation  of  the 
fcerm  guaranty  for  the  term  warranty.  This  is  in  aoootdance 
with  the  fair  import  of  the  language  used;  and  is  presumed  to 
have  been  his  meisming,  especially  when  taken  in  connection 
with  what  was  known  by  him,  as  well  as  the  rest  of  the  court, 
to  be  an  established  rule  in  this  state,  that  such  a  blank  indorse- 
ment does  not,  pri7¥ia  facie,  import  an  absolute  promise  to  paj, 
on  the  dishonor  of  the  note. 

The  other  case  referred  to,  is  Wylie  ▼.  Lewis,  7  Oonn.  801  [18 
Am.  Dec.  108],  decided  in  1828.  In  that  case,  the  note  wma 
negotiable,  and  was  indorsed  by  the  defendant  in  blank,  while 
in  the  hands  of  the  payee,  on  a  sufficient  consideration,  and  as 
additional  security  to  the  payee.  The  only  point  decided  by 
the  court,  or  intended  to  be  decided,  was  one  which  required 
the  same  decision,  whether  the  indorsement  implied  an  absolute, 
or  a  conditional  promise.  The  judge  who  gave  the  reasons, 
does  indeed  say,  that  "the  legal  import  of  this  indorsement,  is 
an  absolute  engagement  to  pay  at  all  events."  This,  howcTer, 
was,  at  most,  a  mere  obUer  dictum ,  not  necessary  for  the  decda- 
ion  of  the  case;  for  he  adds,  *'  whether  it  imports  an  absolute, 
or  a  conditional  engagement,  it  certainly  does  not  imply  the  ooif 
sideration  and  contract  stated  in  the  declaration."  We  can  not 
suppose  this  court  intended,  in  this  short  summary  manner,  and 
in  a  case  not  requiring  it,  to  overthrow  a  usage  almost  coeTal 
with  the  establishment  of  our  judicial  system,  and  sustained  by 
numerous  adjudications  of  the  highest  authority. 

We  were  also  referred,  by  the  plaintiff,  to  a  case  decided  by 
this  court,  which,  it  was  supposed,  at  least  by  implication, 
recognized  as  the  law  of  this  state,  the  doctrine  that  such  a 
blank  indorsement  constitutes  the  indorser  a  maker  of  the  note, 
though  in  the  character  of  a  surety,  and  that  the  indorsement 
may  be  declared  on,  in  the  same  manner  as  a  declaration  is 
framed  against  the  maker  of  a  note.  The  case  cited  is  Palmer 
V.  OrarU,  4  Oonn.  889,  decided  in  1822.  It,  however,  fumiabea 
no  support  for  the  position  which  is  advanced.  It  merely  de* 
cided,  where  all  the  parties  to  the  note  were  described  in  the 
body  of  it,  thus:  '*  We  Grant  and  Wattles  as  principals,  and 
Daniel  Oarr  and  William  Grant,  surety,  promise  to  pay  Oyros 
Palmer,  or  order,  sixty-two  dollars,  with  interest,  value  reoeiTed" 
— ^that  all  the  persons  so  named  were  joint  promisors,  although 
the  sureties  affixed  their  signatures,  not  in  the  usual  place  aft 
the  bottom  of  the  note,  but  on  the  back  of  it.  The  only  qneatioa 
discussed  or  decided,  was,  whether  the  mere  fact  that  the  saie- 
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ties  pat  their  names  on  the  back  of  the  note,  conBtttated  them 
iDdorseiB;  or  whether  they,  as  well  as  the  prinoipals,  were  not 
original  parties  to  the  contract.  A  majority  of  the  court  held, 
that  in  the  case  before  them,  the  defendants  shared  in  the  Talne 
receiTed,  and  placed  their  names  on  the  back  of  the  note,  when 
it  was  made,  describing  themselves  as  sureties  and  joint  prom- 
18018  with  their  principals;  that  the  writing,  on  the  face  of  it, 
imported  one  original  entire  transaction,  and  the  value  received 
was  evidence  of  a  consideration  embracing  the  defendants  aod 
their  principals.  This  decision  did  not  profess  to  introduce 
into  our  system ,  any  new  rule  relating  to  the  legal  nature  of  blank 
indorsements,  in  ordinary  cases,  but  simply  to  declare,  that 
under  the  circumstances  of  the  case  before  the  court,  the  de- 
fendants were  not  indorsers,  bat  joint  promisors:  and,  there- 
fore, in  two  subsequent  cases  decided  the  following  year,  the 
case  of  Palmer  v.  OranL  is  not  mentioned  as  contravening  what 
was  understood,  by  the  court,  to  be  the  well-established  doc- 
trine in  reference  to  these  blank  indorsements. 

After  such  a  long  usage,  and  with  so  many  uniform  decisions 
of  this  court  before  us,  we  again  confirm  them;  and,  in  the  hope 
that  this  fruitful  topic  of  professional  disputation  will  be  treated 
is  one  not  open  to  discussion,  we  repeat,  that,  by  the  common 
law  of  Connecticut,  a  blank  indorsement  of  a  note  not  negoti- 
able, primajbcie,  implies  a  contract  on  the  part  of  the  indorser, 
that  the  note  is  due  and  payable  according  to  its  tenor,  that  the 
maker  shall  be  of  ability  to  pay  it  when  it  comes  to  maturity^ 
and  that  it  is  collectible  by  the  use  of  due  diligence.  "  If  "  (as 
was  said  by  a  former  chief  justice  of  this  court)  *'the  maxim 
9Uire  decins  is  anything  more  than  a  name;  if  the  people  of  this 
state  have  the  privilege  of  certain  rules  of  action,  and  are  not 
the  sport  of  perpetual  vacillation  and  ruinous  uncertainly,  the 
law  of  Connecticut  concerning  indorsements  of  notes  before  ex- 
pressed, is  stable  and  unquestionable." 

We  improve  the  present  occasion  to  repeat  what  this  court 
has,  in  several  cases,  heretofore  held  as  the  obligation  imposed 
on  the  holder  of  a  note  with  such  an  indorsement,  in  order  td 
subject  the  indorser. 

Asa  general  rule,  he  is  required  to  pursue,  with  diligence,  the 
proper  legal  measures  for  the  recovery  of  the  debt.  This,  how- 
ler, is  not  required,  if  the  maker,  when  the  note  comes  to 
nuttority,  is  insolvent,  without  property  to  pay  it;  and  more 
than  this,  he  may  be  obliged  to  perform,  when  he  enters  into  a 
V^cial  oontract  to  do  more.    If  the  maker  is  solvent,  the 
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holder  is  bound,  as  soon  as  the  note  is  dae,  to  pray  out  a  writ  of 
attaobment  and  deliver  it  to  an  officer  whose  duty  it  is  to  attaeh 
personal  property  sufficient  to  satisfy  the  damages  which  may 
be  recoyered  in  Uie  suit,  for  which  purpose,  he  is  bound  to  maka 
all  reasonable  search.  He  is  not  required  to  attach  tiie  reml 
estate  of  the  debtor,  nor  personal  property,  if,  by  diligent 
search,  he  can  not  find  an  amount  of  the  latter  sufficient  to  pay 
the  damages;  but  if  the  debtor  is  possessed  of  other  than  real 
estate  insufficient  to  pay  the  debt,  or  of  real  estate,  it  is  the  duty 
of  the  assignee  to  attach  the  body  of  the  debtor,  without  any 
unreasonable  delay»  that  thus  payment  of  the  debt  may  hm 
coerced. 

We  have,  thus  far,  confined  oar  remarks  to  indorsements 
of  notes  not  negotiable.  In  the  present  case,  the  note  in  suit 
is  a  negotiable  note,  indorsed  in  blank,  by  the  defendant,  a 
stranger  to  the  note,  for  the  benefit  of  the  payee,  and  not  in- 
dorsed by  the  latter.  Does  our  law  regard  such  an  indorse- 
ment, as  subject  to  the  same  legal  construction,  and  as  impos- 
ing upon  the  payee,  the  same  legal  diligence,  as  if  the  note 
were  not  negotiable  ?  We  think  it  does  so  regard  it;  and  that, 
in  Connecticut,  the  indorsement  in  blank  of  a  negotiable  note, 
by  a  third  person,  for  the  better  security  of  the  payee,  prima 
facie,  imports  the  same  contract  as  the  blank  indorsement  of  a 
note  not  negotiable.  Until  the  year  1811,  promissory  notes 
w«^Te  not  negotiable  in  this  state  according  to  the  custom  of 
merchants.  In  that  year,  a  statute  was  enacted,  making  all 
promissory  notes,  duly  executed,  to  the  amount  of  thirty-fiTe 
dollars,  or  more,  for  the  payment  of  money  only,  and  made 
payable  to  any  person  or  persons,  or  bis,  or  her,  or  their  order, 
or  to  the  bearer,  assignable  and  ne^jtiable  according  to  the 
custom  of  merchants,  and  the  law  relating  to  inland  bills  of  ex- 
change. Since  that  time,  numerous  decisions  have  been  made, 
in  which  it  seems  to  have  been  assumed,  by  the  court,  as  un- 
doubted law,  that  these  blank  indorsements  of  the  description 
mentioned,  were  subject  to  the  operation  of  one  uniform  rule. 
Indeed,  in  some  of  the  cases,  the  notes  were  negotiable,  and 
the  previously  well-settled  doctrine  relating  to  indorsements  of 
notes  not  negotiable,  were  applied  to  them.  There  can  be,  we 
think,  no  distinction  properly  made  between  them,  in  this  par- 
ticular: and  we  give  our  sanction  to  the  doctrine  stated  by  the 
late  Chief  Justice  Hosmer,  in  the  case  of  Beckwiih  v.  AngeU^  6 
Conn.  323,  824  (although  we  differ  from  him  on  other  points 
which  arose  in  that  case):   "  The  law  of  Connecticut  giving  a 
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oonstniction  to  indoraementB  in  blank  on  piomisBOiy  notes  not 
negotiable,  and  on  negotiable  notes  by  one  not  a  party  to  them, 
iu  order  to  warrant  the  maker's  responsibilitj,  has  long  been 
settled:  and  however  the  courts  in  the  contiguous  states,  haye 
differed  from  us  in  the  construction  of  the  contract  implied  in 
fiuch  indorsement^  yet  in  one  particular,  there  has  been  a  uni« 
▼eisal  harmony;  and  that  is,  in  considering  indorsements  in 
blank,  on  notes  not  negotiable,  and  on  negotiable  notes  when 
made  not  by  a  party,  but  to  insure  the  maker's  responsibility,  as 
possessing^  the  same  legal  effect.  We  adhere  to  the  decisions 
establishing  the  le^gal  principle  thus  stated,  not  only  to  preserve 
uniformity  in  our  adjudications,  but  because  we  think  it  sound, 
reasonable,  and  jast,  and  supported  by  the  analogies  of  the  law 
and  the  opinions  of  the  respectable  judicial  tribunals  of  our 
Bister  states." 

In  yiew  of  the  principles  thos  stated,  we  concur  in  the  de- 
dsion  nude  by  the  judge,  who  presided  at  the  trial  of  this 
cause  at  the  circuit,  that  the  note  offered  in  evidence  by  the 
plaintiff,  with  the  blank  indorsement  of  the  defendant,  was  not 
admissible  in  support  of  the  count  in  the  declaration,  charging 
the  defendant  as  a  joint  and  several  promisor  of  the  note,  nor, 
accompanied  with  the  other  evidence  in  support  of  that  count, 
because  tho  blank  indorsement  of  itself  does  not  imply  the  con- 
tract alleged  in  that  isouut:  nor  does  the  evidence  offered  tend 
to  prove  such  a  contract  as  is  alleged  in  the  first  count. 

The  record,  however,  states,  that  the  plaintiff,  in  support  of 
the  second  and  third  counts,  offered  the  note,  together  vnth 
parol  evidence  tending  to  show,  that  the  defendant,  at  the  time 
of  indorsing  the  note,  did  in  fact  assume,  promise,  and  guarantee 
the  payment  of  the  note,  in  the  manner  set  forth  in  the  second 
and  third  counts;  that  such  was  the  understanding  of  the  par* 
ties;  and  that  such  an  agreement  having  been  actually  made,  it 
might  lawfully  be  written  over  the  blank  indorsement.  An 
objection  was  taken,  by  the  defendant,  to  the  parol  testimony 
ofiered,  on  the  ground  that  the  legal  import  of  the  indorsement 
could  not  be  variod  by  parol  evidence.  The  court  sustained 
tke  objection,  and  excluded  the  evidence. 

In  the  rejection  of  this  testimony,  the  judge,  whatever  may 
have  been  his  own  opinion,  doubtless  considered  himself  bound, 
by  the  latest  adjudication  at  the  circuit  of  which  he  had  knowl- 
edge, and  which  was  in  accordance  with  the  opinion  he  ex- 
pressed. The  point  is,  however,  now  before  a  full  court;  and 
we  are  at  liberty  and  bound  to  dispose  of  it.  in  conformity 
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to  what  we  believe  to  be  the  legal  principles  and  precedents 
applicable  to  it. 

It  Las  been  urged,  that  a  decision  upon  this  point  becomes 
unnecessary,  inasmuch  as  the  motion  states,  that  "  no  evidence 
was  offered  by  the  plaintiff,  that  the  defendant  ever  gave  the 
plaintiff  any  authority  to  fill  up  the  indorsement,  other  thaa 
what  was  implied  from  the  indorsement  itself;"  that  the  parol 
testimony,  which  was  rejected,  was  merely  of  conversatioDs 
antecedent  to  the  indorsement,  which  were  merged  in  the 
written  indorsement,  and  therefore  properly  rejected:  or  if  such 
is  not  the  fair  construction  of  the  motion,  still,  as  no  authority 
was  proved  to  have  been  given,  it  is  to  be  presumed  the  defend- 
ant did  not  intend  to  give,  and  did  not  in  fact  give  any  au- 
thority to  vary  the  prima  facie  legal  import  of  his  indorsement; 
and  in  this  view,  the  testimony  was  rightly  rejected.  We  can 
not  yield  our  assent  to  either  view  thus  taken  of  the  motion,  by 
the  defendant.  It  is  to  receive  such  a  construction  as  the 
words,  taken  in  their  ordinary  sense,  and  by  fair  interpretation, 
require.  The  motion  expressly  states,  that  the  evidence  offered 
was  of  an  agreement  actually  made,  by  the  defendant,  at  the 
time  he  indorsed  the  note,  corresponding  with  the  contract  set 
up  in  the  second  and  third  counts.  It  was,  then,  an  offer  to 
prove  what  was  the  real  contract  between  the  parties;  that  it 
was  not  reduced  to  writing  in  form,  but  that  in  pursuance  of  it, 
and  to  carry  it  into  effect,  the  defendant  indorsed  his  name  in 
blank  on  the  note.  By  the  expression  in  the  motion,  "  no  evi- 
dence was  offered  of  any  authority  to  fill  up  the  indorsement," 
we  understand,  that  no  express  authority  was  given  to  that 
effect,  in  words:  but  it  would  be  a  harsh  and  rigid  construction 
of  the  motion,  were  we  to  assume,  that  the  defendant  refused 
to  permit  the  indorsement  to  be  so  filled  up,  and  that  the 
plaintiff  did  not  claim  that  the  evidence  offered,  conduced  tc 
prove  an  implied  authority  to  make  the  indorsement  correspond 
with  the  contract  it  was  designed  to  express.  We  think  there 
is  no  reasonable  doubt  such  was  the  precise  offer  of  the  plaintiff, 
and  such  the  tendency  of  the  evidence  which  he  sought  to  pre- 
sent to  the  juiy. 

We  are  now  prepared  to  consider  the  question  whether  this 
evidence  should  have  been  received.  It  is  one  of  some  import- 
ance, and  as  it  is  understood  by  us,  that  there  have  been  con- 
flicting decisions  at  the  circuit,  it  is  proper  it  should  now 
be,  if  it  has  not  heretofore  been,  definitely  settled.  The  in* 
quiry  is,  whether,  as  between  the  payee  of  a  negotiable  note  and 
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a  third  person,  who  has  indorsed  it  in  blank,  as  a  further  seen- 
rity  to  the  payee,  it  is  competent  for  the  payee  to  prove,  by 
parol,  the  agreement  which  was  in  fact  made,  at  the  time  of  the 
iDdorsement,  and  the  performance  of  which,  the  indorsement 
was  intended  to  secore. 

Two  objections  have  been  urged  against  the  admission  of  this 
testimoDy.  It  is  insisted,  that  it  contravenes  the  legal  import 
of  the  indorsement,  which  can  not  be  varied  by  parol  evidence; 
and  that  it  is  in  opposition  to  the  statute  of  frauds  and 
peijuries. 

1.  The  first  objection  assumes,  that  a  blank  indorsement, 
when  intended  as  a  warranty,  necessarily  and  in  all  cases,  im- 
poiis  a  warranty  of  a  particular  character;  that  it  is  to  be  read 
and  understood  as  though  that  precise  contract  was  in  writing 
over  the  signature  of  the  indorser;  and  therefore,  it  can  not  be 
varied  by  oral  evidence.  This,  we  think,  is  neither  more  nor 
less  than  a  petUio  prindpii.  It  takes  for  granted  the  very  point 
in  issue,  whether  a  blank  indorsement  is  conclusive,  or  prima 
facie  evidence  only  of  the  contract  which  was  in  fact  made; 
and  assuming  it  to  be  always  conclusive,  applies  to  it  the  well- 
established  rule,  that  parol  evidejice  is  inadmissible  to  control, 
alter,  or  contradict  a  written  agreement.  In  our  opinion,  such 
an  indorsement  is  but  prima  facie  evidence  of  the  contract  ex« 
pressed  by  it.  In  the  absence  of  all  proof  it  is  to  be  presumed 
to  have  been  made  with  reference  to  its  legal  meaning.  If  no 
otlier  agreement  was  in  fact  made,  but  such  as  the  law  will 
imply,  from  the  indorsement  itself,  such  indorsement  ceases  to 
be  equivocal,  and  full  e£fect  is  to  be  given  to  its  legal  significa- 
tion. 

The  reason  why,  in  such  case,  the  evidence  of  the  contract  is 
to  be  derived  from  the  indorsement,  is,  that  it  is  a  fair  pre- 
samption  the  blank  indorsement,  when  unattended  with  any 
different  contract  in  fact,  was  intended  by  the  parties  to  express 
their  whole  meaning.     The  law  acts  upon  the  reasonable  sup- 
position, that  where  both  parties  acquiesce  in  giving  and  re- 
ceiving a  blank  indorsement  merely,  and  make  no  other  or 
different  contract  than  such  an  indorsement  implies,  they  are 
content  to  acquire  no  other  rights,  and  be  subject  to  no  other 
liabilities,  than  the  law  implies  from  the  signature  of  the  in- 
dorser.   The  intention  of  the  parties  is  thus  ascertained  and 
carried  into  effect.     The  agreement  into  which  they  have  en- 
tered is  enforced;  their  legal  and  equitable  rights  are  protected; 
and   the   payee   is   precluded   from   availing   himself   of   &u^ 
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other  conlraot  than  that  whioh  was  made;  and  the  indoraor  ia 
aecured  by  the  performance  of  that  agreement  only  to  which  he 
was  a  party.    It  is  npon  this  ground  alone,  that  the  law,  prima 
facie,  implies  any  specific  contract  as  resolting  from  a  blank 
indorsement.    While  in  blank,  the  signatare,  without  the  legid 
presumption,  is  without  meaning.     Some  effect  is  to  be  g^ven 
to  it,  if  it  creates  any  liability  or  confers  any  rights;  and  'whea 
there  is  no  evidence  of  what  was  in  fact  intended  by  it^  the  Ulw 
gives  it  a  meaning:  it  declares  what  was  the  intention  of  the  par- 
ties; and  the  indorser  who  signs  in  blank,  knows,  when  he  affixes 
his  signature,  which  itself  is  to  express  the  contract  he  has  made, 
that,  in  legal  contemplation,  he  has  written  over  his  name, 
just  what  the  law  presumes  he  intended  to  write.    We  do  not, 
however,  readily  perceive,  that  the  legal  inferenoe  ought  to  pre* 
elude  the  parties  from  proving  what  the  real  contract  was;  or 
how  the  rights  of  either  are  invaded  or  sacrificed,  by  permitting 
the  truth  to  be  stated.    The  agreement  actually  made  ought,  in 
justice,  to  be  enforced;  and  a  rule  of  law  framed  for  that  pur- 
pose, and  designed  to  carry  into  effect  the  intention  of  the  par- 
ties,  ought  not  to  be  perverted  to  thwart  this  intention  and  aid 
in  the  violation  of  this  agreement;  and  yet,  such  vrill  be  the 
result  of  holding  the  presumption  applied  to  a  blank  indorse^ 
ment,  to  be  apresumptio  juris  ei  de  jure,  which  can  not  be  re- 
butted.    We  should  require  the  support  of  clear  analogies  and 
established  precedents,  before  we  yielded  our  assent  to  a  doe- 
trine  so  unjust  and  arbitraiy,  as  the  objection  we  are  now  con- 
sidering advances. 

The  evidence  offered  did  not  contradict  the  agreement  in 
writing.  On  the  contrary,  it  ascertained,  with  precision,  the 
contract  into  which  the  parties  entered.  It  was  to  be  used,  to 
point  the  application  to  the  subject-matter,  and  not  to  usozp 
the  authority  of  the  written  indorsement.  It  is  the  latter  whieh 
operates;  the  oral  evidence  does  no  more  than  assiBt  the  opera- 
tion, by  pointing  out  and  connecting  it  with  the  proper  subject- 
matter.  It  acts  in  aid  and  assistance  of  the  indorsement,  and 
performs  that  duty,  which,  on  eveiy  application  of  a  written 
instrument,  must  be  accomplished,  by  means  of  extrinsic  evi- 
dence— that  is,  it  points  out  the  precise  object  to  whioh  the  in- 
strument is  applicable.  A  blank  indorsement  may  be  proved, 
by  parol,  to  have  been  made  merely  for  the  purpose  of  collec- 
tion. Prima  facie,  it  purports  to  be  a  contract  of  warranty;  but 
this  presumption  may  be  removed  by  oral  proof  that  no  such 
oontract  was  in  fact  made.  And  if  the  evidence  may  be  received. 
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for  siieh  porposey  it  is  di£Sciilt  to  perceive  why  it  may  not  be 
iDtrodaced  to  show  what  was  the  agreement  of  the  parties, 
which  the  indorsement  was  designed  to  denote.  In  both  cases, 
it  is  offered  for  the  same  purpose — to  give  a  different  interpre- 
tation to  the  indorsement  from  that  which  it  prima  fade  im- 
ports, by  proof  of  the  actual  agreement  which  was  made.  For 
the  same  reason,  it  is  competent,  as  between  the  immediate 
porties,  to  show,  that  a  note  indorsed  in  blank,  was  intended 
only  as  a  renewal  of  a  previous  note.  The  indorsement  is  not 
controlled,  by  the  oral  testimony,  but  completed  according  to 
the  manifest  intention  of  the  parties.  The  evidence  is  offered 
in  conformity  with  the  familiar  rule,  that  the  law  does  not  im- 
ply a  contract  where  an  express  one  has  been  made.  ExpreS' 
turn  facU,  eenare  tacUum,  Such  evidence  has  been  received  in 
Great  Britain,  and  in  our  sister  states,  almost  without  objec- 
tion. 

In  8mUh  v.  Barber,  1  Boot,  207,  the  first  question  made  was, 
whether  parol  evidence  might  be  admitted  to  explain  the  blank 
indorsement  and  the  intent  of  the  parties  therein  ?  And  the 
court  say,  the  evidence  is  admissible;  for  a  blank  indorsement, 
nntil  it  is  filled  up,  by  the  indorser,  has  no  certain  import;  it 
maybe  for  one  purpose  or  another,  or  for  none  at  all;  and  there- 
fore, it  may  be  explained  by  parol  testimony.  In  Brewster  v. 
Dana,  Id.  267,  it  is  said,  by  the  court,  a  blank  indorsement  has 
no  certain  import  until  filled  up  with  something  written  over 
it.  In  Barker  v.  Prentiss,  6  Mass.  430,  the  indorsement  on  the 
bill  was  regularly  filled  up,  directing  a  payment  to  order;  and 
it  was  objected  that  parol  evidence  ought  not  to  have  been  ad« 
mitted  to  control  or  explain  the  legal  effect  of  the  indorsement. 
Chief  Justice  Parsons,  in  giving  the  opinion  of  the  court,  says, 
this  objection  ought  not  to  prevail;  for  although  at  common 
law,  a  written  simple  contract  must  be  explained  according  to 
the  true  constmction  of  the  terms  of  it,  and  not  by  parol  evi- 
dence, where  there  are  no  latent  ambiguities,  because  the  writ- 
ten terms  of  the  contract  are  better  evidence  of  its  intent  than 
any  pazol  explanation;  yet,  he  adds,  parol  evidence  may  be 
given  to  contradict  a  written  simple  contract,  or  to  show  that 
the  whole  of  it  was  not  reduced  to  writing,  but  that  it  was  made 
with  certain  conditions  or  limitations,  expressly  agreed  upon, 
hut  not  contained  in  the  written  contract,  when  the  action  is 
between  the  original  parties.  Thus,  it  is  eveiy  day's  practice, 
notwithstanding  a  promissory  note  is  expressed  to  be  for  value 
I'Boeived,  to  admit  the  promisor,  in  an  action  by  the  promisee,  to 
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prove  there  was  no  consideration.  The  same  doctrine  is  ad- 
vanced, by  the  court,  in  Herrick  v.  Carman,  10  Johns.  224*  In 
Badger  v.  Jones,  12  Pick.  871,  such  evidence  was  received,  and 
submitted  to  the  jury. 

We  might  refer  to  many  other  cases  similar  to  those  we  have 
cited,  but  we  deem  it  unnecessary.  The  principle  which  all  of 
them  declare  and  sustain,  is,  that  as  between  the  immediate 
parties,  a  blank  indorsement  is  prima  facie  evidence  only  of  the 
contract  which  they  have  made,  and  like  all  other  such  legal 
presumptions,  may  be  explained  by  parol  evidence;  for  it 
neither  controls,  alters,  nor  contradicts  the  written  indorse- 
ment, but  is  entirely  consistent  with  it. 

2.  A  second  objection  is  urged  against  the  reception  of  the 
oral  evidence,  derived  from  the  provisions  of  the  statute  of 
frauds.  It  is  insisted,  that  a  blank  indorsement,  when  intended 
as  a  warranty,  is  a  promise  upon  condition,  to  pay  the  debt  of 
another,  which,  to  be  valid,  must  be  in  writing;  and  that  the 
testimony  offered,  was  an  attempt  to  prove  on  the  defendant, 
an  agreement,  by  parol,  to  pay  another's  debt,  and  falls  pre- 
cisely within  the  words  and  spirit  of  the  statute.  We  think  this 
ought  not  to  prevail.  It  has  no  foundation  in  principle;  nor  is  it 
supported  by  any  precedent^  to  which  we  have  been  referred, 
or  have  been  able  to  find.  On  the  contrary,  it  has  been  re- 
peatedly  repudiated.  The  indorsement,  being  in  writing,  and 
in  blank,  is,  of  itself,  an  authority  to  write  over  it,  the  agree- 
ment it  was  designed  to  express:  *'  Proof  of  the  name,  is  proof 
of  the  indorsement."  There  is  a  memorandum  of  the  contract, 
signed  by  the  party  to  be  charged  by  it;  or  rather,  the  contract 
itself  is  so  signed.  We  do  not  perceive,  if  the  present  objection 
should  be  sustained,  but  that  in  every  case  of  a  blank  indorse- 
ment, the  statute  of  frauds  and  perjuries  would  be  an  insuper- 
able bar  to  the  admission  of  parol  evidence  to  prove  a  limited 
contract.  Indeed,  it  must  have  the  effect  to  exclude  all  such 
evidence,  even  when  the  indorsements  are  in  full:  and  yet,  we 
all  know  it  is  every  day's  practice  to  receive  oral  testimony  to 
prove  an  indorsement  in  full,  to  have  been  intended  between 
the  parties,  only  to  facilitate  its  collection,  or  as  a  substitution 
of  the  note  so  indorsed,  by  way  of  renewal  of  a  previous  note. 
The  statute  was  never  intended  to  apply  to  cases  of  this  descrip- 
tion. We  believe  it  has  never  been  so  applied.  In  Barker  v. 
Prentiss,  6  Mass.  430,  the  court  say,  neither  a  bill  of  exchange 
on  its  face,  nor  the  indorsements,  are  within  the  statute  of 
frauds.     In  Ulen  v.  KiUredge,  7  Id.  233,  it  is  said,  by  the  courts 
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that  the  defendant's  signature  upon  tbe  back  of  the  note,  which 
was  an  indorsement  in  blank,  with  the  authority  given  by  him 
to  the  witness,  pursuant  to  the  authority,  may  be  considered  as 
a  memoraudum  signed  by  the  party,  within  tbe  intent  of  the 
statute  (of  frauds),  as  fully  as  if  it  had  been  written  in  the  de- 
fcDdant's  presence,  immediately  after  the  signature.     And  parol 
evideuce  was  as  well  admissible  to  prove  this  authority,  as  it  is 
ID  aDj  case  upon  a  ]jromise  in  writing,  to  prove  the  handwriting 
of  the  party  making  tbe  promise.     In  Moies  v.  Bird^  11  Id.  436 
[6  Am.  Dec.  179],  this  objection  was  made  and  overruled.     In 
Nekon  V.  Dubois,  13  Johns.  175,  the  judgment  of  the  court  be- 
low was  reversed,  because  parol  evidence  of  the  agreement 
accompanying  the  blank  indorsement,  was  rejected,  as  within 
the  statute  of  frauds.     In  TumbuU  et  al.  v.  Trout,  1  Hall,  336, 
the  objection  growing  out  of  the  statute  was  fully  examined  by 
the  court,  and  considered  untenable. 

It  is,  however,  urged,  that  whatever  may  have  been  the  decisions 
in  Great  Britain,  or  elsewhere,  we  have,  in  Connecticut,  a  law 
of  our  own,  different  from  what  prevails  there;  that  by  usage, 
as  well  as  by  judicial  decisions,  we  have  changed  the  common 
law,  and  established  a  different  rule;  and  that,  in  this  state,  a 
blank  indorsement  has  a  fixed,  definite  legal  meaning  and  im- 
port, which  no  extrinsic  agreement  of  the  parties  can  vary,  and 
which  precludes  the  insertion  of  any  special  contract  repugnant 
to  the  legal  nature  of  such  an  indorsement.  We  are  not  aware, 
that  any  such  usage  has  ever  prevailed  in  this  state;  nor  have. 
we  been  referred  to  any  decisions,  which,  it  is  said,  have  effected 
such  an  important  change  in  the  rules  of  the  common  law. 
Some  extrajudicial  opinions,  foreign  to  the  points  adjudicated 
in  the  cases  where  they  are  found,  have  not  escaped  our  notice. 
They  may  be  seen  in  Hwniington  v.  Harvey,  4  Conn.  129;  Palmer 
V.  GratU,  Id.  899;  WelUm  v.  ScoU,  Id.  532.  Our  researches 
have  not  enabled  us  to  discover  a  single  case,  in  which  this 
court  have  advanced  the  doctrine  for  which  the  defendant  con- 
tends. So  far  from  this,  we  think  the  usage  in  relation  to  this 
Aibject,  has  been  the  very  reverse  of  what  is  now  claimed. 
As  early  as  1823,  this  court,  upon  full  deliberation,  did  decide, 
that  a  blank  indorsement  of  a  negotiable  note,  made  by  a  tbird 
person,  with  a  view  and  in  pursuance  of  an  agreement  to 
guarantee  the  payment  of  tbe  note  to  the  payee,  might  be 
filled  up  with  the  agreement  so  made;  that  parol  proof  of  the 
special  agreement  was  admissible,  not  beiug  in  contravention  of 
the  provisions  of  the  statute  of  frauds,  nor  opposed  to  ihe  rule 
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of  the  common  law,  that  a  written  instniment  can  not  be  con- 
trolled, altered,  nor  contradicted,  by  parol  testimoDy.  Since 
that  decision,  we  had  hoped  the  law  in  relation  to  the  admissi- 
bility of  such  evidence,  would  be  considered,  by  the  profession 
and  the  public,  as  finally  settled.  If  we  thought  the  doctrine 
established  by  that  case,  questionable  on  principle  (which  we 
do  not),  we  should  yield  to  its  authority,  and  adhere  to  it,  ae 
having  declared  a  rule,  by  which  the  rights  and  duties  of  par- 
ties in  the  condition  of  those  now  before  the  court,  and  in  re- 
spect to  the  point  now  under  consideration,  have  been  defined. 
If  there  has  been,  heretofore,  a  diversity  of  opinion  regarding 
the  competency  of  this  proof,  we  indulge  the  hope,  that  hence- 
forth the  question  will  be  considered  at  rest. 

A  reference  to  our  own  reports,  and  the  commentators  on  our 
law,  is  all  which  we  deem  necessary  to  add.  Chief  Justice 
Swift,  in  his  System,  published  1796,  p.  159,  says,  the  courts 
have  determined,  that  parol  evidence  may  be  admitted  to  ex- 
plain the  meaning  of  a  blank  indorsement;  for  until  it  is  filled 
up,  by  the  indorsee,  it  has  no  certain  import.  In  his  treatise 
on  bills  of  exchange,  842,  343,  he  says,  in  the  case  of  an  in- 
dorsement in  blank,  before  it  is  filled  up,  and  while  it  re- 
mains in  the  hands  of  the  first  assignee,  the  assignee  will  be 
at  liberty  to  show,  by  parol  proof,  that  at  the  time  of  indorsing 
the  note,  there  was  an  agreement  between  the  parties,  that  he 
should  not  warrant  the  note,  and  that  the  assignee  should  take 
it  at  his  own  risk,  or  that  it  was  indorsed  and  delivered  to  the 
assignee  as  agent  of  the  assignor,  to  collect  and  account  for  it 
to  him.  In  his  digest,  434,  he  observes,  while  the  indorse- 
ment remains  in  blank,  and  in  the  hands  of  the  first  assignee, 
it  is  admissible  for  the  assignor  to  show  any  special  agreement 
between  him  and  the  assignee,  made  at  the  time  of  the  assign- 
ment; as  that  there  should  be  no  warranty,  or  that  it  was  de- 
livered to  the  assignee  as  an  attorney  to  collect.  These  princi- 
ples are  supported,  by  the  two  cases  before  mentioned:  Smith 
V.  Barber,  1  Boot,  207;  Brewster  v.  Dana,  Id.  267.  The  case 
of  BechmUi  v.  Jngdl,  decided  by  this  court  (6  Oonn.  815),  fully 
sustains  the  same  doctrine.  It  was  suggested,  that  one  of  the 
judges  in  that  case,  observed,  that  it  might,  with  propriety,  be 
decided  as  arising  under  the  law  of  Bhode  Island,  where  the 
indorsement  was  made,  and  not  with  reference  to  the  law  of 
this  state:  but  it  is  to  be  remarked,  that  the  same  judge  said, 
in  his  opinion,  the  peculiar  meaning,  which,  in  this  state,  has 
been  attached  to  blank  indorsements  of  promissory  notes  not 
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negotiabky  might  be  varied,  by  proof  of  a  positiye  contract, 
made  at  the  time  when  the  note  was  indorsed. 

Some  minor  objections  were  made  to  the  admission  of  the 
evidence  which  was  offered,  founded  on  supposed  variances  be- 
tween  the  proof  and  the  allegations  in  the  different  counts  com- 
prising the  declaration.  We  do  not  consider  it  necessary  to 
make  any  other  answer  to  them,  than  that  they  have  not  been 
overlooked  by  us,  and  that  we  do  not  think  they  can  be  sus- 
tained on  principle;  nor  have  they  been  supported  by  au- 
thority. 

Upon  the  whole,  we  are  of  opinion,  that  the  court  below 
ahould  haye  received  the  testimony,  which  was  offered  in  sup- 
port of  the  second  and  third  counts  of  the  declaration;  and  in 
consequence  of  its  rejection,  a  new  trial  is  advised. 

The  other  judges  concurred  in  this  opinion. 
New  trial  to  be  granted. 

I5DOB8JE1IKMT  IK  BlAVK,    Of  A  PBOMISSOBT  NoTB  BY  A  PbBSON  OtHIB 

TBAK  THS  Patkb  OB  HoLDSB. — ^Tho  indorsement  of  a  negotiable  inBtniment 
in  blank,  is  the  designation  applied  to  the  act  of  a  person  who  writes  bis 
name  npon  the  back  thereof,  with  the  intent  to  incur  the  liability  of  a  party 
who  warrants  the  payment  of  the  instrument,  provided  it  is  presented  to  the 
principal  at  maturity,  and  if  not  paid  by  him,  notice  of  that  fact  is  duly 
given  to  the  indorser:  Dan.  on  Keg.  Instb,  sec.  667.  It  is  not  necessary, 
however,  that  the  indorsement  should  be  upon  the  back  of  the  note;  it  is  suf- 
ficient if  made  upon  the  face,  or  on  another  paper  annexed  thereto:  Story 
on  Prom.  Notes,  sec.  121;  Folgerv,  Chtue,  18  Pick.  63.  In  modem  times 
much  litigation  has  been  had  concerning  the  legal  effect  of  an  indorsement 
in  blank  upon  a  promissory  note  payable  to  order  by  a  person  that,  at  the 
time  of  the  indorsement,  is  not  the  payee  or  holder.  The  effect  given  to 
such  a  contract,  has  been  widely  different.  -In  Connecticut,  the  rule  adopted 
in  the  principal  case  has  ever  since  remained  the  law  of  that  state:  Lq/lin  v. 
Pomerofff  11  Conn.  440;  CaaCle  v.  Candee,  16  Id.  223;  Sanson  v.  Slienoood, 
96  Id.  437;  Holbrook  v.  Grove  Camp,  38  Id.  23;  OHlexpie  v.  WhetUr,  46  Id. 
410^  all  citing  the  principal  case.  As  stated  isvPerhina  v.  CatUn,  and  some  of 
the  subsequent  cases  in  that  state,  the  legal  import  of  such  an  indorsement* 
is:  1.  That  the  note  is  due  and  payable;  2.  That  the  maker  shall  be  of 
ability  to  pay  it  when  due;  and  3.  That  by  the  use  of  due  diligence  it  will 
then  be  collectible.  As  to  what  constitutes  due  diligence,  see  Clayton  v. 
Cobum,  42  Id.  34a 

In  AUKaina.  and  California  such  an  indorsement,  whether  considered 
strictly  as  an  indorsement  or  guaranty,  imposes  the  same  liability  as  a  regu- 
lar indoKsement:  MUUm  v.  De  Yampert,  3  Ala.  648;  Price  v.  Lavender ^  38  Id. 
389;  Bigge  v.  Waldo,  2CaL  485;  Pierce  v.  Kennedy,  6  Id.  138;  Jones  v.  Oood^ 
wm^  39  Id.  495.  In  Biggs  v.  Waldo,  the  question  was  as  to  the  nature  of  the 
liability  of  one  who,  not  being  a  party  to  a  note,  indorses  his  name  in  blank 
betoe  delivery,  and  it  was  held,  that  '*  his  undertaking  is  attended  with  all 
the  rights  of  an  indorser  strkU  juris.**  This  doctrine  was  reiterated  in  Jonee 
▼.  Goodwin,  39  Id.  495.  and  stated  to  be  the  most  reasonable  and  just. 
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So  in  New  York  the  liability  of  a  stranger  who  signs  his  name  m  blank  on 
the  back  of  a  negotiable  instrument,  is  that  of  an  indorser.  Where  the  note 
is  payable  to  order,  the  payee  must  be  the  first  indorser,  and  when  indorsed 
in  blank  by  a  third  person  before  it  is  indorsed  by  the  payee,  the  law  implies 
that  the  latter  intended  to  assume  the  liability  of  a  subsequent  indoraer.  Ho 
is  under  no  liability  to  the  payee,  nor  to  any  one  to  whom  the  note  is  trans- 
ferred with  notice  of  the  facts,  and  if  he  pay  the  note,  he  may  have  recourse 
to  the  payee  as  the  first  indorser:  Ilerrick  v.  Carman^  10  Johns.  224;  12  XL 
159;  Tillman  v.  Wheeler,  17  Id.  325;  Bacon  v.  Buniham,  37  N.  Y.  014; 
Plielpa  V.  Visdier,  50  Id.  69.  If  such  subsequent  indorser  intended,  however, 
by  his  contract,  to  become  security  from  the  maker  to  the  payee,  then  the 
latter  may,  for  the  purpose  of  giving  effect  to  such  intention,  indorse  the 
note  without  recourse,  or  he  may  show  that  no  liability  was  to  result  from  his 
indorsement.  Such  intention  may  be  shown  by  parol,  and  may  be  inferred 
from  the  circumstances  under  which  the  indorsement  was  made:  Moore  v. 
Cravrf,  19  Id.  227;  Clothier  v.  Adriance,  61  Id.  322;  IfuU  v.  Marvin,  2 
Thomp.  &  C.  420;  S.  C.  affirmed,  59  N.  Y.  652.  A  similar  rule  prevaib  in 
Pennsylvania:  Taylor  v.  McCune,  10  Pa.  St.  460;  SUuk  v.  Kirh^  67  Id.  380; 
in  Oregon,  Kamm  v.  Holland^  2  Or.  59;  in  Tennessee,  Comparree  v.  Urork- 
toai/,  1 1  Humph.  355;  in  Wisconsin,  Cody  ▼.  Skepard,  12  Wis.  639;  and  in 
Georgia,  Collins  v.  EvereU,  4  Ga.  266. 

In  Massachusetts  it  was  early  held  that  a  person  who  placed  his  signature 
on  the  back  of  a  promissory  note  when  it  first  took  effect,  or  subsequently,  in 
pursuance  of  a  previous  arrangement,  became  jointly  and  severally  liable  with 
the  maker  who  had  signed  on  the  face  of  the  note,  as  an  original  promisor: 
Moies  v.  Bird,  11  Mass.  436;  6  Am.  Dec.  179.  Such  is  now  the  law  of  that 
state:  Union  Bank  ▼.  Willis,  8  Mete.  504;  Biley  v.  Oerrish,  9  Cnsh.  104; 
Iluwkes  V.  Phillips,  7  Gray,  284;  Pemberton  Bank  v.  Longee,  108  Mass.  371. 
Where,  however,  the  indorsement  is  made  after  the  note  has  taken  effect,  and 
under  a  subsequent  arrangement,  the  contract  is  considereda  guaranty :  Tenney 
V.  Prince^  4  Pick.  385;  Mecomey  v.  Stanley,  8  Gush.  85;  Nelson  v.  Harring* 
ton,  16  Gray,  139;  Green  v.  Shepherd,  5  Allen,  589.  If  it  was  not  intended 
that  the  note  should  take  effect  in  the  hands  of  the  payee,  and  prior  to  ita 
deliver}',  the  latter  indorsed  it  in  blank  above  the  signature  of  the  person 
that  had  previously  placed  his  name  on  the  back,  the  contract  of  the  latter 
would  be  that  of  an  indorser:  Pierce  v.  Mann,  17  Pick.  244;  Clapp  v.  Itiee^ 
13  Gray,  403.  So  if  a  note  is  indorsed  by  a  person  after  it  has  been  indorsed 
by  the  payee,  lus  liability  is  that  of  an  indorser,  and  it  can  not  be  shown  by 
parol  that  a  different  liability  was  intended:  Howe  v.  MerriU,  5  Cuah.  80; 
Prescott  Bank  v.  Caverly,  7  Gray,  217;  WrigU  v.  Morse,  9  Id.  337;  Esaex 
Company  v.  Edmanda,  12  Id.  273;  Bigehw  v.  CoUon,  13  Id.  309.  The  time 
that  the  signature  on  the  back  was  made  may  be  shown  by  parol:  Brown  v. 
Butler,  09  Mass.  179;  Way  v.  ButUrworth,  108  Id.  509;  but  in  the  absence 
of  such  proof  the  presumption  is  that  the  signature  of  the  stranf^  on  the 
back  of  the  note  was  made  at  the  same  time  as  the  note:  Union  Bank  v. 
Willis,  8  Mete.  504;  BentJiall  v.  Judkins,  13  Id.  265;  Way  ▼.  Butterworth, 
108  Mass.  509. 

The  rule  as  adopted  in  Massachusetts  has  been  followed  in  whole  or  in  part 
in  the  following  states  :  In  Arkansas,  Killiany.  Ashmen,  24  Ark.  511  ;  Dela- 
ware, Massey  v.  Turner,  2  Houst.  79;  Maine,  Co'hurn  v.  Averill,  30  Me.  310; 
/rWi  V.  CuUer,  31  Id.  536;  Childsv,  Wyman,  44 1.1.  4.33;  Sturtev^int  v.  li^tniLUl, 
53  Id.  149  ;  Maryland,  Ivm  v.  Bosley,  35  Md.  202  ;  Wuh  v.  Alhack,  37  Id. 
404;  Michigan,  Botluichild  v,  Grix,  31  Mich.  150;  aou  this  casu  for  an  exten- 
•ive  citation  of  the  authorities  upon  this  (question;  Minnesota,  PecUiam.  v 
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Oilman,  7  Minn.  446;  £qf  v.  SiTitpaon,  22  How.  (U.  S.)  341,  in  error  to  the 
mpreme  ooort  of  Minnesota ;  MiJuonriy  Powell  v.  Thomas,  7  Mo.  440;  Stagg 
T.  Li^feber,  59  Id,  336 ;  Chqfe  v.  M,  and  K,  IF.  li.  /?.  Co,,  64  Id.  193;  Rhode 
Uland,  Perkins  v.  Barstow,  6  K.  L  505 ;  South  Carolina,  Baker  v.  ^co/^  5 
Rich.  305;  Carpenter  v.  OaU,  10  Id.  17;  Texas,  Cook  y.  Southwick,  9  Tex.  615. 

In  Indiana,  when  a  person  signs  a  negotiable  instrument  upon  the  back, 
the  presumption  is  that  he  assumes  the  liability  of  an  indorser ;  but  it  may 
be  shown  by  parol  that  he  intended  to  be  liable  as  a  maker:  Sill  v.  Leslie, 
16  Ind.  236;  Snyder  v.  Oaiman,  16  Id.  265;  Dale  v.  MifiU,  22  Id.  113; 
Bunaon  v.  Alexajider,  48  Id.  244  ;  but  where  the  x^&yee  indorses  at  the  same 
time,  parol  evidence  is  not  admissible  to  show  that  a  different  contract  from 
that  of  ao  indorser  was  intended  by  the  other:  Vore  v.  Hurst,  13  Id.  551; 
RijbefU  V.  Masters,  40  Id.  461. 

In  New  Jersey,  the  mere  signature  of  a  third  person  on  the  back  of  a 
negotiable  note  before  its  indorsement  by  the  payee  creates  per  se  no  implied 
or  commercial  contract  whatever.  The  liability  of  such  third  person  will  be 
that  of  a  second  indorser,  or  of  surety  for  the  maker,  according  to  the  in- 
tention with  which  he  became  a  party  to  the  note,  and  parol  evidence  is  com- 
petent for  the  purpose  of  showing  what  such  intention  was:  Crozcr  v.  Cham- 
bers, 20  K.  J.  L.  256;  Chadtlock  v.  Vannesn,  35  Id.  517.  This  rule  also  pre- 
vails in  Iowa  and  Misissippi:  Fear  v.  Dunlap,  1  0.  Greene,  331;  TJiomasY,  Jen- 
fd»gs,  6  Smed.  &  M.  627;  13  Id.  617.  In  Ohio^  independent  of  proof,  the 
law  presames  that  a  stranger  who  indorses  a  note  in  blank,  intends  to  guar- 
antee its  payment ;  but  evidence  is  admissible  to  show  a  different  intention, 
and  when  it  appears  that  he  signed  it  when  the  note  took  effect,  he  is  liable 
as  a  oo-maker:  Seymour  v.  Mickey,  15  Ohio  St.  515.  See  Oreenough  v.  Smead, 
3  Id.  145. 

A  aomewhat  similar  rule  prevails  in  Kansafl,  where  the  indorsement  of  the 
•tnnger  is  prior  to  that  of  the  payee:  Firman  v.  Blood,  2  Kan.  496;  Fuller  v. 
Seott,  8  Id.  25;  but  when  indorsed  at  the  same  time,  or  after  the  payee  has 
indoned  it^  the  liability  is  that  of  an  indorser:  Bradford  v.  Pauly,  18  Id. 
216.  The  conlxact  implied  from  such  an  indorsement  in  Illinois  is  a  guaranty, 
if  indoned  before  the  note  is  negotiated,  and,  if  afterwards,  a  contract  of  in- 
doncment.  The  contract  intended  may  be  shown  by  parol,  but  independ- 
ent of  prod,  the  signature  is  presumed  to  have  been  placed  there  at  the  mak- 
ing of  the  note:  Klein  v.  Currier,  14  HI.  237;  Webster  v.  Cobb,  17  Id.  459; 
WhUs  V.  Weatver,  41  Id«  409.  A  further  examination  of  this  subject  will  be 
foud  in  the  note  to  FUatkugh  v.  Lovefs  Ez\  3  Am.  Dec.  570,  where  the  rule 
adopted  in  the  United  States  courts  is  considerod,  and  the  elaborate  opinion 
qf  Clifford,  J.,  in  Oood  v.  Martin,  5  Otto,  90,  is  quoted  at  length. 

Parol  Eyidxncb  to  Va&t  Effect  of  Indorsement  in  Blank. — In  the 
sote  to  HiU  V.  Ely,  9  Am.  Dec.  376,  381,  this  subject  was  considered,  and 
the  asthorities  reviewed.  See  also,  Daniel  v.  McRae,  11  Id.  787  and  note; 
ifiscTT.  Sobk^mm,  12  Id.  694;  FuOar  v.  McDonald,  23  Id.  499. 
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£11  OonaonouT,  ssa.] 

Xjun  OEsakom  cr  Dbsoriftion  in  deed  must  yield  to  greater  certainty. 

nEacRrpTiON  OF  Lands  as  being  Bounded  by  Certain  Specified  Proprie* 
TORS  must  yield  to  another  description  in  the  same  deed  by  known,  visi 
ble,  permanent,  and  well-ascertaiued  monuments,  and  courses  and  dis- 
tsnoes,  because  the  latter  deecription  is  more  certain  than  the  former. 
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Parol  Evidbncb  not  Admissible  to  oontrol  the  legal  effect  oi  a  deed,  nor  to 
show  that  a  description  which  the  law  will  diar^gaid  ought  to  prevaiL 

Ejectment  for  about  twentj-foar  acres  in  Norfolk.  Plaintifb 
ill  July,  1829,  owned  a  tract  of  land  called  pitches  Nos.  1  and 
2,  and  west  part  of  pitches  Nos.  3  and  4,  Samuel  Cowles  then 
owning  the  eastern  part  of  the  last-named  pitches.  The  plaint- 
iffs executed  deeds  to  the  defendants  of  lands,  "  situated  to- 
wards the  south-easterly  part  of  the  town  of  Norfolk,  and  south- 
erly or  south-westerly  of  the  Greenwoods  turnpike,  beginnings 
at  the  north-west  comer  of  the  same,  at  a  stump  and  stones, 
and  running  east  one  half  degree  north,  fourteen  rods,  to  heap 
of  stones  on  blue  rock;  then  north  one  half  degree  west,  one 
rod,  to  heap  of  stones  by  highway;  then  east  eighteen  degrees 
south,  forty-four  rods,  to  heap  of  stones  by  a  beach,  near  a 
spring;  then  east  eighteen  degrees  south,  fifty-eight  rods,  to 
beach  and  stones;  then  south  fifteen  degrees  west,  one  hundred 
rods,  to  stake  and  stones;  then  west  eighteen  d^fiees  north, 
fifty-eight  rods,  to  a  heap  of  stones;  then  west  fifteen  degrees 
north,  fifty-four  rods,  to  a  couple  of  maples  in  the  branch;  then 
to  the  first  bounds;  containing  sixty-eight  acres,  two  roods,  and 
thirty-two  rods,  be  the  same  more  or  less;  bounded  north  on 
mion  Maltbie's  land  and  Wilcox  Phelps'  land;  east  on  Samuel 
Cowles;  south  on  James  Humphrey,  and  Pliny  Foot,  and  Moses 
Grant;  west  on  E.  Maltbie. "  Pitches  Nos.  1  and  2  contained 
sixty-nine  acres  and  one  hundred  and  eight  rods  of  land.  If 
the  monuments  and  courses  and  distances  were  followed,  the 
deeds  would  include  pitches  Nos.  1  and  2  only;  but  if  the 
boundaries  by  adjoining  proprietors  prevailed,  the  deeds  must 
be  held,  in  addition  to  pitches  1  and  2,  to  convey  the  prem- 
ises in  controversy,  viz.,  all  of  pitches  3  and  4  west  of  the  lands 
of  Samuel  Cowles.  The  defendants  insisted  that  the  descrip- 
tion by  adjacent  proprietors  ought  to  prevail,  and  they  offered 
some  parol  evidence  tending  to  show  that  this  was  the  intention 
of  the  grantors  in  the  deed.  This  evidence  was  excluded  on 
objection  of  plaintifiBs.  The  judge  charged  that  the  description 
by  courses,  distances,  and  fixed  monuments,  was  the  more  cer- 
tain and  must  be  followed.  Verdict  for  plaintiflti.  Defendant 
moved  for  a  new  trial. 

L.  Churchy  for  the  motion. 

T.  Smith,  against  the  motion. 

Ghuboh,  J.    Without  going  into  so  minute  a  detail  of  facts 
and  description  as  is  contained  in  this  motion  for  a  new 
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tzialy  it  will  be  sufficient,  as  to  the  first  qaestion  suggested,  to 
Btate»  that  it  was  agreed,  on  the  trial,  that  the  operation  of  the 
deeds  of  oonveyance  from  Benedict  aod  others,  was,  to  conyej 
to  the  defendant  pitches  Nos.  1  and  2,  and  which,  in  said  deeds, 
were  described  by  fixed,  well-ascertained,  and  visible  metes  and 
boands,  as  well  as  by  corresponding  courses  and  distances. 
And  the  plaintifis  claimed,  that  no  other  land  was  conyeyed,  by 
the  deeds  in  question. 

The  defendant  is  in  possession  of  the  demanded  premises, 
consisting  of  twenty-one  acres  and  forty-seven  rods  more  of 
Isod,  in  addition  to  said  pitches  Nos.  1  and  2,  claiming  title 
under  the  same  deeds,  and  under  the  last  language  of  descrip- 
tioD,  as  land  bounded  on  its  several  sides,  by  the  adjoining 
proprietoiB  named  in  said  deeds,  while  he  agrees,  that  this  is 
excluded,  by  the  first  description,  that  of  metes  and  bounds,  etc. 

It  is  apparent,  from  an  inspection  of  these  deeds,  that  the 
parties  did  not  intend,  by  different  descriptions  of  the  granted 
premises,  to  convey  different  and  additional  parcels  of  land,  but 
intended  to  describe  the  same  land.  The  question  is,  which  de- 
scription shall  control  ?  The  case  of  BeJden  v.  Seymour^  8  Conn. 
19  [21  Am.  Dec.  661],  recognizes  the  well-established  and  govern- 
ing principle,  in  cases  of  this  character;  but  whether  the  priuciple 
was  correctly  applied,  in  that  case,  is  not  equally  obvious.  The 
principle  is,  that  the  least  certainty  of  description  in  deeds  must 
yield  to  the  greater  certainty,  unless  the  apparently  conflictiDg 
descriptions  can  be  reconciled:  Preston's  Heirs  v.  Bonrmar,  6 
Wheat  680;  MiUing  v.  Cranl^ield,  1  McCord,  258,  261;  4  Kent 
Com.  655;  Femam  v.  Wead,  6  Mass.  131;  Doe  d.  Eumphreys  v. 
Roberts,  6  Bam.  &  Aid.  407;  7  Serg.  &  Lowb.  150.  No  effect 
can  be  given  to,  and  no  extension  can  be  made  of,  the  first  de- 
scription by  metes  and  bounds,  so  as  to  include  the  twenty-one 
acres  and  forty-seven  rods  of  land  claimed  by  the  defendant 
under  the  second  description.  And  it  is  equally  certain  that 
no  effect  can  be  given  to  the  second  description,  without  con- 
trolling the  first. 

The  first  description  given  of  the  land  intended  to  be  con- 
veyed, is  as  certain  as  it  well  can  be:  known,  visible,  and  well- 
ascertained  monuments,  the  most  important  of  which  are  nat- 
ural and  permanent,  are  referred  to  and  described.  These 
correspond,  with  all  reasonable  precision,  with  the  courses  and 
distances  given,  and  ascertained  by  actual  survey;  and  as  con- 
^rmatory  of  the  whole,  the  quantity  of  land  expressed  is  found 
^  be  correct.    It  was  insisted  in  argument  by  the  defendant. 
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that  the  second  or  additional  description  T^as  of  eqaal  certainty. 
But  this  is  obviously  unfounded.  The  limits  of  another's  land 
referred  to  generally,  without  particularity  of  description,  or 
known  and  certain  boundaries,  are  descriptions  of  great  uncer- 
tainty, and  can  only  be  rendered  certain,  by  iuTestigation  and 
survey.  The  charge  of  the  judge  at  the  trial,  is  clearly  sap- 
ported  by  principle,  as  applicable  to  the  facts  in  the  case. 

But  the  defendant  insists,  notwithstanding,  that  parol  evi- 
dence should  have  been  admitted,  for  the  purpose  of  proving, 
that  the  parties  to  these  deeds  intended  to  convey  the  tract  of 
twenty-one  acres  and  forty-seven  rods,  and  supposed  it  was  em- 
braced in  the  first  and  particular  description.  If  the  two  de- 
scriptions in  these  deeds  had  been  equally  certain,  as  the 
defendant  claimed,  it  might  have  been  contended,  that  a  latent 
ambiguity  existed,  which  might  be  explained,  by  parol;  but  we 
have  already  seen  that  this  is  not  true.  Nor  was  parol  evidence 
necessary  to  give  effect  to  the  deeds,  and  save  them  from  entire 
failure;  nor  to  show  whether  the  demanded  premises  were  par- 
cel or  not  of  the  premises  conveyed.  If  such  had  been  the 
object  of  the  evidence  offered,  the  authorities  cited  by  the  de- 
fendant are  very  conclusive  to  prove  it  admissible. 

But  on  the  contraiy,  the  only  effect  of  the  parol  evidence 
offered,  was,  to  control  the  legal  construction  and  effect  of  the 
deeds,  in  manifest  violation  of  well-settled  principles  of  the  law: 
1  Ph.  Ev.  412;  3  Stark.  Ev.  1026;  Doe  d.  Fredand  v.  Burt,  1 
T.  R.  701;  Radford  v.  Southern,  1  Mau.  &  Sel.  299;  Dooliaie  el 
ux.  V.  BkUcesley,  4  Day,  265  [4  Am.  Dec.  218];  1  Swift  Dig.  122. 

A  new  trial  ought  not  to  be  granted. 

The  other  judges  concurred  in  this  opinion. 
New  trial  not  to  be  granted. 


Cited  and  approved  ia  Roherti  ▼.  Atwater,  42  Conn.  269,  upon  the  point 
that  parol  evidence  is  inadmissible  to  control  the  legal  conatmction  and  effect 
of  a  deed. 

BouxDABiES  in  a  deed  are  to  control  in  ascertaining  the  land  conveyed: 
Bradford  v.  JIUl,  I  Am.  Dec  546;  IIou>€  v.  Bau,  3  Id.  59;  DaU  v.  SmUK  12 
Id.  64.  A  statement  of  the  quantity  of  land  supposed  to  be  conveyed,  when 
inserted  by  way  of  description  only,  must  yield  to  descriptions  by  monn* 
nients  and  metes  and  bounds:  Dale  v.  SmUh,  Id.  70,  note. 
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(11  OoioracncuT,  888.] 

Whibb  a  Nigotiable  Note  is  I>'dob8bd  in  blank  and  delivered  to  a  person 
who  has  no  interest  in  it,  to  have  it  discounted,  and  he  indorses  it»  before 
matarity,  to  a  third  person,  without  notice,  in  satisfaction  of  his  own 
private  debt,  such  person  is  a  bona  fidt  holder,  and  is  unaffected  by  the 
equities  of  the  previous  parties. 

Whkbi^  et  ak  Acnoy  upon  a  contract^  the  decision  is  in  accordance  with 
the  laws  of  this  state,  a  new  trial  will  not  be  granted,  to  give  the  unsuo- 
osMfol  party  the  benefit  of  the  law  of  another  state^  not  particularly 
insisted  on  at  the  trial,  though  the  contract  was  made  and  the  parties 
rended  in  that  state. 

Action  commenced  by  Brash  aud  Cook,  partners,  against 
John  Scribner,  on  an  indorsement  on  a  promissory  note  made 
in  New  York,  by  Abraham  S.  Scribner,  of  that  city,  for  three 
hundred  and  twenty-six  dollars  and  fifty  cents,  payable  to  the 
order  of  defendant,  and  by  him  indorsed  in  blank.  The  defend- 
ant claimed  that  the  note  was  to  have  been  discounted  at  the 
Fairfield  county  bank,  for  the  maker's  benefit,  and  that  for  that 
purpose  it  was  delivered  to  E.  B.  Stevens,  who  had  no  interest 
in  it  whatever;  and  that  hd  fraudulently  negotiated  it,  without 
the  knowledge  of  the  parties.  Plaintiffs  claimed  that  on  Janu- 
ary 3,  1834,  Stevens,  being  indebted  to  them  in  the  sum  of  one 
hundred  and  twelve  dollars  and  eighty-five  cents,  delivered  the 
note  sued  on  to  them  in  payment,  and  received  from  them  the 
balance  in  cash  and  in  goods.  It  was  admitted  that  plaintiffs 
had  acted  fairly,  and  without  knowledge  of  the  circumstances 
which  the  defendant  claimed  to  exist;  and  that  the  maker,  or 
defendant,  had  paid  plaintiffs  what  was  due  upon  the  note,  ex- 
cept the  one  hundred  and  twelve  dollars  and  eighty-five  cents. 
The  court  instructed  the  jury,  that  if  the  note  was  delivered  to 
the  plaintiffs,  and  by  them  received  as  collateral  security  only 
for  a  previous  indebtedness;  or  if  it  was  only  to  be  applied  in 
payment  thereof  when  collected,  this  would  not  constitute  such 
a  valuable  consideration  as  would  entitle  the  plaintiffs  to  re- 
cover. But  if  the  note  was  delivered  for  the  sole  use  and  benefit 
of  Stevens;  or  if  it  was  delivered  by  Stevens  to  the  plaintiffs, 
and  by  them  received  as  a  satisfaction  and  extinction  of  said 
previous  indebtedness,  the  plaintiffs  were  entitled  to  recover. 
Verdict  for  plaintiffs.  Defendant  moved  for  a  new  trial  for 
misdirection. 

Sherman  and  Beits,  for  the  motion. 

Hawley  and  Booths  contra. 
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Williams,  0.  J.  The  defendant  claims,  that  as  to  the  one 
hundred  and  twelve  dollars  and  eighty-five  cents,  the  antecedent 
debt,  there  was  not  such  a  consideration  as  would  entitle 
the  plaintiffs  to  a  recovery ;  or  at  least,  that  such  is  the  law  of 
the  state  of  New  York,  which  ought  to  govern  the  contract 
under  which  the  plaintiffs  claimed.  That  want  of  considera- 
tion, as  between  the  parties  to  negotiable  paper,  may  be  shown, 
is  well  setted;  and  the  same  rule  exists,  where  such  paper 
eomes  into  the  hands  of  a  third  person,  who  was  apprised  of 
that  fact.  Bo  when  negotiable  paper  is  made  for  a  particular 
object,  as  when  it  is  indorsed  for  a  specific  purpose,  the  in- 
dorser  lending  his  name  to  accommodate  the  maker,  as  to 
renew  another  note,  and  the  maker  applies  it  to  a  different 
purpose,  to  the  prejudice  of  the  indorser,  and  this  is  known  to 
the  person  receiving  it,  he  shall  stand  upon  no  better  ground 
than  the  fraudulent  assignor.  But  if  the  assignment  of  such 
note  or  bill  is  a  fraud  upon  the  indorser,  yet  a  bona  fide  holder 
for  a  valuable  consideration,  without  notice,  to  whom  such  note 
or  bill  has  been  transferred,  will  be  protected  in  receiving  such 
paper,  in  the  usual  course  of  business. 

It  was  long  since  decided,  that  when  a  bank  note  payable  to 
A.  or  bearer,  was  lost,  and  found  by  a  stranger,  and  by  him 
transferred  to  0.,  for  a  valuable  consideration,  A.  might  have 
trover  against  the  stranger,  for  he  had  no  title  to  it,  but  not 
against  0.,  by  reason  of  the  course  of  trade,  which  creates  a 
property  in  the  assignee  or  bearer:  1  Salk.  126.  So  where  an 
innkeeper  received  a  bank  note  from  hi^  guest,  in  the  course 
of  his  business,  and  paid  the  balance,  he  was  permitted  to 
retain  it,  although  the  note  had  been  stolen  from  the  mail; 
because  he  had  received  it  fairly  and  honestly,  in  the  usual 
course  of  business.  It  shall  never  be  followed,  says  Lord 
Mansfield,  into  the  hands  of  the  person  who  took  it  bona  fide, 
in  the  course  of  currency,  and  in  the  way  of  his  business:  Miller 
V.  Race,  1  Burr.  462.  And  where  a  bill  or  draft  was  drawn 
payable  to  the  ship  Fortune,  or  bearer,  and  it  was  lost,  and 
paid  by  the  finder  for  tea  to  the  plaintiff,  he  paying  the  dif- 
ference between  the  price  of  the  tea  and  the  draft  in  cash,  fairly 
and  bona  fide,  it  was  held,  that  there  was  no  distinction  between 
that  and  a  bank  note.  And  Wilmot,  J.,  said:  ''Having  been 
taken  fairly  and  bona  fide,  in  the  course  of  trade,  and  being 
negotiable,  the  plaintiff  was  entitled  to  recover:"  Orant  v. 
Vaughan,  3  Id.  1516.  And  where  a  bill,  drawn  by  the  defend- 
ant, payable  to  W.  or  order,  and  indorsed  in  blank,  by  the 
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payee,  was  atoleo  and  passed  for  goods,  Lord  Mansfield,  ia 
giving  judgment,  says,  the  law  is  settled,  that  a  holder  oont- 
ing  fairly  by  a  bill  or  note,  has  nothing  to  do  with  the  trans* 
actions  between  the  original  parties,  unless  in  the  single  case 
of  a  note  for  money  won  at  play.  I  see  no  difference,  si^s 
he,  between  a  note  indorsed  in  blank  and  one  payable  to  bearer: 
they  both  go  by  delivery,  and  possession  proves  property  in 
both  eases.  It  was  received  in  the  course  of  trade;  therefore 
the  case  is  clear:  Peacock  v.  Bhodes^  Doug.  633. 

Thus  stands  the  law,  as  settled  by  Lord  Mansfield.  Bank 
notes,  bills  of  exchange,  promissory  notes  payable  to  bearer,  or 
to  order  when  indorsed  in  blank,  are  all  placed  upon  the  same 
footing,  and  for  the  same  reason;  because  these  principles  alone 
would  secure  their  free  circulation.  The  bona  fide  holder  of 
such  instruments,  having  received  them  for  a  valuable  con- 
sideration, in  the  usual  course  of  business,  must  be  protected 
against  the  claims  of  the  original  owner,  by  whose  misfortune 
or  negligence,  one  or  two  innocent  parties  must  suffer.  As  be- 
tween the  former  owner,  who  has  been  robbed,  and  a  subsequent 
bona  fide  holder  for  value,  it  is  certainly  a  case  of  great  hard- 
ship: it  has,  however,  been  settled,  by  eminent  judges,  upon 
principles  similar  to  those  which  validate  sales  of  stolen  goods 
in  market  overt,  or  the  circulation  of  coin,  and  has  been 
acquiesced  in.  The  liability  of  parties  to  a  bill  of  exchange  or 
promissory  note  has  been  fixed,  says  McLean,  J.,  on  certain 
principles,  which  are  essential  to  the  credit  and  circulation  of 
such  paper.  These  principles  originated  in  the  convenience  of 
conimercial  transactions,  and  can  not  be  departed  from:  Batik 
of  U.  S.  V.  Dunn,  6  Pet.  69. 

But  as  it  respects  cases  of  this  kind,  where  one  person  has 
confided  his  name  on  a  note  or  bill  to  a  servant  or  a  friend,  and 
thus  enabled  him  to  appear  to  the  world  as  owner,  and  as  hav- 
ing a  lawful  right  to  dispose  of  it,  if  that  confidence  is  mis- 
placed, the  principles  of  equity,  as  well  as  of  commercial  law, 
require,  that  he  who  has  thus  put  it  into  the  power  of  another 
to  defraud  should  himself  sustain  the  loss,  rather  than  the 
person  who  has  given  credit  to  these  appearances.  It  is  not 
perceived  how  the  case  differs,  in  principle,  from  that  of  a  man 
who  gives  his  name  in  blank  to  another  to  fill  up  a  note  over  it 
for  a  certain  sum,  and  his  agent  exceeds  that  sum;  or  where  he 
authorizes  a  clerk  to  use  his  name  in  all  his  business,  and  the 
clerk  uses  it  for  his  own  purposes.  In  the  opinion  of  eminent 
judges,  those  who  issue  accommodation  paper  are  not  entitled 
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to  special  favoi^  as  it  respects  third  persons.  In  Kerrison  ▼. 
Cooke,  3  Camp.  862,  Gibbs,  J.,  says,  be  is  sorry  the  term  ac- 
commodation bill  ever  found  its  way  into  the  law,  or  that  par- 
ties were  allowed  to  get  rid  of  the  obligations  they  profess  to 
contract,  by  putting  their  names  to  negotiable  securities:  and 
in  Fentum  v.  Pocock,  5  Taunt.  192,  197,  Heath,  J.,  says,  courts 
have  gone  much  too  far  in  lending  support  to  these  mischievous 
instruments,  the  evils  resulting  from  which  we  see  every  day. 
And  the  principle  applies  as  well  to  the  indorser  as  the  maker: 
each  gives  the  credit  of  his  name  to  the  iostrument;  and  the 
one  contributes,  as  far  as  his  name  is  concerned,  as  much  as  the 
other,  to  deceive  the  public  as  to  the  rights  of  the  holder;  aud 
the  indorser  constitutes  the  holder  his  attorney  to  the  extent  of 
such  note  or  bill. 

In  the  case  before  the  court,  it  is  not  denied  that  the  plaint- 
iffs received  this  note  in  the' course  of  business,  fairlv  and  bona 
fide,  and  without  any  grounds  for  suspicion;  nor  is  it  denied 
that  a  valuable  consideration  was  paid,  so  far  as  cash  or  goods 
were  paid  at  the  time.  But  as  to  that  part  of  it  which  went  to 
satisfy  an  antecedent  debt,  it  is  said  that  it  was  not  a  valuable 
consideration.  That  the  satisfaction  and  extinction,  of  a  pre- 
existing debt,  is,  in  the  common  acceptation  of  the  term,  a  val- 
uable consideration,  can  not  be  doubted.  It  is  said,  however, 
not  to  be  the  valuable  consideration  spoken  of  in  the  cases  cited; 
as  in  all  those  cases  there  was  a  present  consideration. 

It  is  true,  that  in  those  cases  the  paper  was  not  taken  for 
prior  debts;  but  no  reliance  is  placed  upon  that  circumstance; 
and  the  rule  is  laid  down  in  broad  and  general  terms,  as  if  in- 
tending to  embrace  all  cases  of  negotiable  paper,  received  fairly 
in  the  course  of  business,  for  a  valuable  consideration  given. 
When  this  term  was  used,  the  court  certainly  knew  its  legal 
effect,  as  well  as  its  ordinary  acceptation;  and  had  they  in^ 
tended  to  have  used  it  in  a  limited  sense,  it  would  have  appeared 
in  some  of  these  cases.  Besides,  the  great  object  of  the  rule 
was,  to  aid  in  the  circulation  of  the  negotiable  paper,  by  the 
security  it  gave  to  a  bona  fide  holder  from  being  involved  in  the 
conflicts  which  might  arise  between  the  original  parties.  But^ 
if  all  those  who  receive  this  paper  for  antecedent  debts,  are  to  be 
excluded  from  the  beueflt  of  this  rule,  it  must  greatly  limit  ita 
operation.  Had  such  been  the  practical  construction,  this  dis- 
tinction must  have  been  well  known  and  understood  in  the 
community;  and  it  is  difficult  to  believe,  that  a  term  so  general  afl 
that  of  valuable  consideration,  would  have  been  so  often  used 
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hj  BQch  men  as  Lord  Mansfield  and  Wilmot,  J.,  when  they 
meant  to  apply  it  only  to  a  part,  perhaps  a  small  part,  of  those 
cases  where  a  valuable  consideration  was  paid.  On  a  subject  of 
BQch  general  interest  to  the  commercial  world  as  a  free  circula- 
tion of  negotiable  paper,  it  is  believed  no  new  distinction  could 
have  been  intended  to  be  introduced;  but  that  a  general  prin- 
ciple was*  designed  to  be  established,  in  making  such  paper  as 
free  in  its  circulation  as  the  coin  it  represented.  But  that 
paper  which  can  not  be  safely  taken  in  payment  of  debts,  can  not 
be  said  to  have  a  free  circulation;  and  thus  the  great  object  of 
the  role  would  be  defeated.  It  is  true,  that  notes  given  upon 
usorious  or  gambling  considerations  form  a  class  excepted  from 
the  rule.  This,  however,  is  founded  upon  statute  regula* 
tions,  and  is  said  to  be  a  hard  case. 

It  is  also  apparent,  that  the  more  exceptions  are  introduced, 
the  more  embarrassments  will  exist  in  the  circulation  of  such 
paper;  and  the  injury  to  the  circulation  of  bills  and  notes  must 
be  nearly  as  great,  if  they  can  not  be  safely  passed  in  payment  of 
antecedent  debts,  as  if  it  should  be  said,  they  should  not  be 
passed  for  goods  sold.  When  we  consider  the  sums  annually 
paid  for  debts  due  at  the  custom-houses,  the  state  treasury,  the 
■ebool  fund,  the  various  banking  institutions  in  the  state,  in 
addition  to  the  payments  upon  individual  debts,  it  is  apparent 
that  the  restriction  now  proposed  to  be  introduced,  must,  if 
adopted,  have  a  great  and  alarming  effect  upon  the  circulation 
of  negotiable  paper.  Before  this  court  lend  their  aid  to  such 
an  event,  they  must  be  clearly  satisfied  that  the  law  requires  it. 

How,  then,  stand  the  authorities?  In  the  argument  at  the 
bar,  not  a  case  has  been  cited  from  the  English  books,  or  from 
our  own,  in  support  of  the  claim  made  by  the  defendant.  It 
seems  to  the  court,  that  after  the  general  expressions  used  by 
the  judges,  who  decided  the  cases  above  cited,  those  who  claim 
that  the  term  valuable  consideration  was  used  in  a  limited 
sense,  are  bound  to  show  it.  This  they  have  not  done.  The 
eoort  are  not  informed  of  any  case,  within  nearly  half  a  century 
after  the  decision,  in  which  such  a  distinction  is  taken.  In  the 
ease  of  8m<ih  v.  De  WUts,  6  Dow.  &  By.  120;  Serg.  &  Lowb.  256, 
Abbott,  C.  J.,  did,  at  nisipriiLa,  say,  that  it  would  have  made 
a  difference  whether  the  goods  were  sold  upon  the  credit  of  the 
hill,  or  sold  originally  upon  the  personal  credit  of  the  person 
who  put  off  the  bill. 

In  that  case,  the  defendant,  the  acceptor  of  the  bill,  had 
placed  it  in  the  hands  of  one  Crozar,  to  procure  it  discounted. 
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and  to  deliyer  to  him  the  ayaila.  Crozftr,  having  oommitted  aa 
act  of  bankruptoj,  fled  to  Fiance,  and  the  plaintiff  followed 
him  to  procure  payment  for  goods  sold  him,  and  receiyed 
from  him,  at  Paris,  various  seenritiesy  and  amongst  them  this 
bill.  On  motion  for  a  new  trial.  Chief  Justice  Abbott  says: 
''If  the  bill  h|td  been  accepted  for  value,  the  plaintiff  could  not 
have  recovered  upon  it;  because  Orozar  being  a  bankrupt,  it 
would  have  passed  to  his  assignees."  He  adds:  ''  Oan  it  be  said 
that  this  bill,  which  is  of  no  value,  inasmuch  as  it  passed  from 
the  defendant  without  consideration  and  he  being  unlawfully 
deprived  of  it,  the  plaintiff  has  aright  to  sue  upon  it,  and  place 
himself  in  a  better  situation  than  the  man  from  whom  he  re- 
ceived it  ?  It  appears  to  me,  that  it  would  be  contrary  to  the 
first  principles  of  natural  justice  to  say  that  the  plaintiff  is  a 
bona  Jide  holder  for  Talue."  Holroyd,  J.,  says:  *'  I  agree,  that 
if  this  bill  had  been  delivered  to  a  bona  Jide  holder  for  valuable 
consideration,  and  a  person  ignorant  of  the  circumstances 
under  which  it  had  been  obtained  from  Crozar,  he  might  sue 
the  acceptor,  notwithstanding  any  want  of  consideration  re- 
ceived by  him.  But  the  argument  goes  a  great  deal  farther: 
for  it  assumes,  tbat  Orozar  was  not  a  bankrupt  at  the  time  the 
plaintiff  received  the  bill.  Now,  at  tbat  time,  Orozar,  assum- 
ing that  he  had  possessed  himself  of  the  bill  rightfully,  had  no 
authority  to  transfer  a  right  to  the  plaintiff,  by  an  indorsement. 
The  plaintiff  can  not  be  in  a  better  situation  than  the  person 
from  whom  he  derived  title.  Assuming  that  the  assignees 
might  have  recovered  it,  it  is  clear  that  tbe  plaintiff  had  no 
title,  because  at  the  time  the  property  in  the  bill,  if  Orozar  had 
any.  Tested  in  the  assignee.''    Littledale,  J.,  concurred. 

Now,  although  there  are  expressions  in  the  opinion  of  Abbott, 
0.  J.,  which  favor  the  defendant's  position;  yet  when  the  case 
could  be,  and  was,  by  him  and  his  brethren,  decided  upon  an- 
other ground,  that  this  Orozar  could  not  pay  debts  and  trans- 
fer securities,  after  an  act  of  bankruptcy,  it  is  hardly  to  be 
supposed,  that  the  chief  justice  meant  to  rely  upon  that  as  the 
ground  of  decision,  which  was  so  novel  and  so  unnecessaiy.  If 
he  did,  he  does  not  seem  to  have  received  the  countenance  of 
his  brethren;  nor  do  we  find  this  case  cited,  in  after  cases,  in 
support  of  that  opinion.  It  may  be  proper  also  to  remark,  that 
Abbott,  0.  J.,  speaks  of  his  not  being  a  bona ./Itfe  holder  for 
value;  and  that  upon  that  subject,  his  notions  were  peculiar; 
that  he  required  a  degree  of  vigilance,  on  the  part  of  the  per- 
son who  received  a  note  or  bill  which  was  as  novel  as  embar- 
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ZiMiiig:  OHl  T.  CuMU,  9  Barn.  &  Oiesa.  466;'  10  Serg.  &  Lowb. 
154,  and  which  has  in  effect  been  recentlj  OTerruled;  Crook 
T.  Jadis,  5  Barn.  &  Adol.  909;  Backhouse  v.  Barriaon,  Id.  1098; 
27  Serg.  &  Lowb.  234,  276. 

The  case  of  De  La  ChamiU  ▼  Bank  of  England  has  been  sup- 
poeed  to  reeogni2se  the  same  distinction :  Chit  on  Bills,  91  (ed. 
1836).  The  action  was  trover  for  a  bank  note,  which  was  de- 
tained as  having  been  stolen  from  one  H.  The  note  was  re- 
ceired  by  the  plaintiff  from  the  house  of  Odier  &  Co.,  Paris. 
The  coarse  of  business  was,  for  the  plaintiff,  who  resided  in 
London,  to  remit  to  Odier  &  Co.  in  Paris,  and  Odier  &  Co.  to 
him,  and  thus  take  advantage  of  the  exchange,  and  divide  the 
profits  at  the  end  of  the  year;  each  party  to  be  answerable  for 
the  paper  transmitted  to  the  other.  The  defendant's  counsel 
contended,  that  although  Odier  &  Co.  were  indebted  to  the 
plaintiff,  at  the  time  this  note  was  remitted,  yet  as  they  had  not 
given  him  any  further  Aedit,  on  the  faith  of  the  note  before 
notice,  he  must  be  considered  as  their  agent,  etc.  Lord  Tenter- 
den  held,  that  he  must  be  considered  identified  with  Odier  & 
Co.;  and  if  they  could  not  recover,  the  plaintiff  could  not. 
And  upon  the  motion  for  a  new  trial,  the  same  learned  judge 
remarks:  "  We  think  the  plaintiff  stands  in  the  same  situation 
as  Odier  &  Co.,  who  sent  the  note  to  him.  They  were  mutually 
agents  for  each  other.  Then  he  goes  on  and  states  the  balance 
dae  the  plaintiff,  but  states  that  he  did  not  give  Odier  &  Co. 
any  further  credit,  than  if  the  note  had  not  been  transmitted." 
In  this  case,  instead  of  placing  the  decision  upon  the  broad 
ground  that  prior  indebtedness  was  not  a  valuable  considera- 
tion, which  would  have  at  once  disposed  of  the  case,  the  court 
take  the  ground,  that  the  plaintiff  was  the  agent  of  Odier  &  Co., 
and  must  stand  or  fall  with  them.  This  case,  therefore,  im- 
pUedly  admits,  that  a  prior  indebtedness,  under  other  circum- 
stances, might  have  been  a  sufficient  consideration. 

But  there  are  other  cases,  bearing  more  directly  upon  this 
question.  In  CoUin8  v.  Martin,  1  Bos.  &  Pal.  648,  546,  the 
plaintifib  brought  trover  for  certain  bills  of  exchange,  which 
they  had  indorsed  in  blank,  and  sent  to  their  bankers,  to  be  re- 
ceived by  them  when  due,  and  carried  to  their  account;  and  the 
Uilance  of  account  was  in  favor  of  the  plaintiffs.  These  bankers 
deposited  the  bills  with  the  defendants  and  received  a  sum  of 
money  upon  the  deposit;  the  defendants  knowing  nothing  of 
ttie    dzGomstances   under   which  they    were   received.    The 

i.  8  Bun.  k  Onh.  466. 
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plaintiffs  ^ere  nonsuited;  and  Eyre,  C.  J.,  says:  **  For  the  pur- 
pose of  rendering  bills  of  exchange  negotiable,  the  right  of 
property  passes  with  the  bills.  Every  holder  with  the  bills  takes 
the  property;  and  his  title  is  stamped  upon  the  bills  themselyes. 
The  property  and  the  possession  are  inseparable.  This  was 
necessary  to  make  them  negotiable/'  He  adds:  "  But  no  evidence 
of  want  of  consideration,  or  other  ground  to  impeach  the  appa- 
rent value  received,  was  ever  admitted  in  a  case  between  acceptor 
and  drawer  and  the  third  person  holding  the  bill  for  value;  and 
the  rule  is  so  strict,  that  it  will  be  presumed  he  does  bold  the 
bill  for  value,  until  the  contrary  appears."  The  case  in  which 
the  opinion  was  given,  was  not  indeed  one  where  the  defend- 
ant claimed  the  bill  on  account  of  a  prior  indebtedness;  and, 
therefore,  it  has  been  supposed,  that  this  eminent  judge  referred 
only  to  that  class  of  cases,  where  value  was  received  at  the  time 
of  the  transfer,  in  contradistinction  to  those  cases,  where  the 
consideration  was  a  pre-existing  deb^  But  that  the  chief  jus- 
tice recognized  no  such  distinction;  nay,  that  he  denied  that 
any  such  distinction  existed,  is  apparent  from  his  remarks,  in  a 
case  decided  by  him  but  a  few  years  before,  when  he  was  chief 
baron  of  the  exchequer,  in  case  of  Plumb  v.  FluiU,  2  Anst. 
433,  439. 

That  was  a  bill  in  chancery,  by  one  who  had  the  title-deeds 
deposited  with  him,  as  security  against  a  person  who  had  taken 
A  mortgage  of  the  depositor  to  secure  an  antecedent  debt.  The 
lord  chief  baron  says:  ''I  wish  I  saw  in  a  court  of  equity  some 
solid  distinction  established  between  a  consideration  which  is 
an  old  debt  and  a  sum  advanced  de  novo.  There  certainly  is  a 
great  difference.  In  the  one  case,  the  creditor  jumps  at  any 
security  he  can  get;  he  takes  the  deed  of  conveyance  now,  and 
trusts  to  get  the  title-deeds  afterwards;  but  until  such  a  dis- 
tinction is  established,  it  is  difficult  to  apply  the  reasoning 
which  would  belong  to  it."  This  was  not  a  case  of  negotiable 
paper;  and  it  by  no  means  follows,  that  because  the  judge  was 
anxious  that  a  court  of  equity  should  make  such  a  distinction  in 
that  case,  he  thought  a  court  of  law  had  such  a  rule  regarding 
negotiable  paper.  If  then  no  such  distinction  was  known  in  a 
court  of  equity,  in  the  case  of  an  equitable  lien  on  lands,  where 
no  principle  regarding  the  circulation  of  negotiable  paper  inter- 
vened, can  a  doubt  exist  what  this  judge  meant  by  value,  m  the 
case  of  Martin  v.  Collins  f  And  if  the  courts  of  equity  have  not 
known  such  a  distinction  where  transfers  of  land  are  concerned, 
it  will  not  readily  be  believed,  that  such  a-  principle  was  estib- 
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lished  in  courts  of  law,  in  cases  where  the  currency  of  the  coun- 
tiy  was  concerned,  and  that  this  should  not  have  been  attended 
to,  by  a  learned  judge. 

The  case  of  Boehm  ei  al.  v.  Sterling,  7  T.  B.  423,  was  tried 
within  a  year  after  CoUins  v.  Martin.  The  plaintiff's  claim  was 
founded  upon  a  check,  given  by  the  defendants,  as  a  counter 
security  for  an  acceptance  of  Muilman  and  Nantes,  which  accept- 
ance the  defendants  had  themselveB  taken  up;  so  that  the  con- 
sideration of  the  defendants'  check  had  entirely  failed;  but  it 
had  been  passed,  by  Muilman  and  Nantes,'  to  the  plaintiffs,  for  a 
Taloable  considei-ation,  viz.  (says  the  reporter),  an  antecedent 
debt.  The  question  at  the  trial  was,  whether  the  check  was 
OTerdne;  and  Lord  Kenyon  says,  the  proposition  on  which  the 
defendants  rely,  is  not  that  the  plaintiffs  have  not  given  a  valu- 
able consideration  for  the  check;  and  reproaches  the  defend- 
ants, in  severe  tiarms,  for  the  defense  which  they  interposed, 
which  was  founded  upon  a  misdating  of  the  draft  by  them- 
selves. In  this  case,  the  sum  in  dispute  was  large  (about  twelve 
thousand  dollars);  the  counsel  eminent  (Erskine  and  Gibbs);  the 
only  consideration  pretended,  an  antecedent  debt.  If  there  is 
any  foundation,  therefore,  for  the  defendants'  claim  in  this 
ease,  the  defense  in  that  case  was  complete;  and  it  was  entirely 
overlooked,  and  the  defendants  were  exposed  to  the  censures 
of  the  judge  for  their  audacity  in  the  defense  they  made;  and 
neither  counsel  nor  judge  seemed  to  have  imagined  that  an 
antecedent  debt  was  not  a  valuable  consideration. 

So  where  a  bill  of  lading,  which  is  a  negotiable  instrument, 
is  indorsed  and  delivered,  by  the  consignee,  to  a  third  person, 
bona  fide  and  for  a  valuable  consideration;  it  passes  the  prop- 
erty of  the  goods,  so  that  the  original  vendor  can  not  stop 
them  in  transitu.  In  a  case  where  the  assignee  had  received 
the  assignment  in  payment  of  a  debt  then  due  and  for  a 
farther  advancement,  the  jury,  under  the  direction  of  Lord 
Ellenborough,  found,  that  the  consideration  was  a  valuable 
one;  and  that  opinion  must  have  been  satisfactory  to  the  court 
of  king's  bench,  as  they  refused  a  new  trial:  Cuming  v.  Brown, 
1  Camp.  104;  S.  C,  9  East,  506. 

In  the  ease  of  Wookey  v.  Pole  et  al.,  4  Barn.  &  Aid.  1;  6  Serg. 
&  Lowb.  823,  the  principal  question  was,  whether  an  exchequer 
bill  should  stand  upon  the  same  ground  as  notes  and  bills  of  ex< 
change.  Still  the  facts  in  the  case,  with  the  opinion  of  the 
/adges,  have  an  important  bearing  upon  the  principles  under 
discussion.     The  plaintiff  being  owner  of  a  bill  of  one  thousand 


812  Bbush  t;.  Sobibneb.  [Gonn. 

pounds,  sent  it,  by  his  wife,  to  Pawsey  &  Eaton,  stock  brokers, 
to  be  sold  and  vested  in  stock.     He  indorsed  tbe  bill  in  blank. 
The  defendants  were  also  brokers;  and  Pawsej  &  Eaton  had 
a  banking  house  account  with  them,  and  deposited  this  bill 
with  them;  and  in  consequence  thereof,  got  divers  credits,  and 
drew  out  moneys  at  various  times.     On  the  fourteenth  of  Jan- 
nary,  the  defendants  had  notice  of  the  plaintiff's  claims;  and 
they  sold  the  bill  on  the  twenty-seventh;  Pawsey  &  Eaton, 
-  having  then  drawn  out  all  the  money,  except  forty-six  pounds 
and  ten  shillings,  and  the  account  remained  unsettled.     The 
bill  was  demanded  on  the  fourteenth  of  January,  and  the  de- 
fendants refused  to  deliver  it,  claiming  to  have  advanced  money 
on  its  security.     The  plaintiff  then  brought  an  action  of  trover 
for  the  bill.     Tbe  court  held,  that  the  action  could  not  be  sus- 
tained, Bayley,  J.,  dissenting.    But  that  judge  says:   "The 
bojia  fide  holder,  and  for  a  valuable  consideration,  of  a  bank 
note  or  bill  of  exchange,  has  a  good  title  against  all  the  world, 
because  in  tbe  case  of  bank  notes,  they  are  considered  as  money; 
and  it  is  essential  for  the  purposes  of  trade,  that  delivery  should 
give  a  perfect  title;  and  because,  in  the  case  of  bills  of  ex- 
change, this  is  the  law  and  custom  of  merchants."    And  Hoi- 
royd,  J.,  says:  "  It  has  been  long  and  fully  settled,  that  bank 
notes  or  bills,  drafts  on  bankers,  bills  of  exchange  or  promissory 
notes,  either  payable  to  order  and  indorsed  in  blank,  or  payable 
to  bearer,  when  taken  bona  Jide,  and  for  a  valuable  considera- 
tion, pass  by  delivery,  and  vest  a  title  thereto  in  the  transferee 
without  regard  to  the  title,  or  want  of  title,  in  the  persons 
transferring  them .  Tbe  courts  have  considered  these  instruments 
as  appendages  to  money,  and  following  the  nature  of  their  prin- 
cipal."    And  after  citing  MUler  v.  Bice^  and  other  cases,  he  adds: 
*'  These  authorities  show,  that  not  only  money  itself  may  pass, 
and  the  right  to  it  may  arise,  by  currency  alone,  but  further, 
that  these  mercantile  instruments,  which  entitle  the  bearer  of 
tbem  to  money,  may  also  pass,  and  tbe  right  to  them  may  arise, 
in  the  like  manner,  by  currency  or  delivezy.     These  decisions 
proceed  upon  the  nature  of  the  property  (viz.,  money),  to  which 
such  instruments  give  the  right,  and  which  is  itself  currency; 
and  the  effect  of  the  instruments,  which  either  give  to  their 
holders,  merely  as  such,  the  right  to  receive  the  money,  or 
specify  them  as  tbe  persons  entitled  to  receive  it." 

And  Best,  J.,  says:  ''It  has  long  been  settled,  that  the  right 
to  money  is  inseparable  from  the  possession  of  it.  I  conoede, 
that  the  representative  of  money,  which  is  made  transferable 
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hj  delirezy  only,  must  be  subject  to  the  same  roles  as  the 
money  which  it  repieeents."  ''  It  is  not  because  the  loser  can 
not  know  his  money  again,  that  he  can  not  recorer  it  from  a 
parson  who  has  fairly  obtained  the  possession  of  it;  for  if  his 
guineas  or  shilliugs  had  some  private  marks  on  them,  by  which 
lie  oonld  prove  they  had  been  his,  he  could  not  get  them  back 
item  a  bona  fide  holder.  Tiie  true  reason  of  the  rule  is,  that  by 
the  use  of  mouey,  the  interchange  of  all  other  property  is  most 
readily  accomplidied.  To  fit  it  for  this  purpose,  the  stamp 
denotes  its  value;  and  possession  alone  must  decide  to  whom 
it  belongs.  If  this  be  oorrect  as  to  money,  it  must  be  so  as  to 
what  is  made  to  represent  money/'  And  Abbott,  0.  J.,  says: 
"Ifotesand  bills  have  been  distinguished  from  goods,  in  regard 
to  their  transfer,  for  the  convenience  of  tn&de  and  commerce, 
and  in  regard  to  their  being  mercantile  and  commercial  instra- 
ments,  and  by  law  negotiable." 

In  this  case,  no  particular  examination  seems  to  have  been 
made  as  to  the  exact  sums  advanced  upon  this  bill,  at  the  time 
it  was  received,  or  when  notice  was  giyen  by  the  plaintiff;  nor 
was  any  claim  made  for  the  forty-six  pounds  and  ten  shillings 
remaining  in  the  defendant's  hands.  The  court  re-examined 
all  the  principles  laid  down  by  Lord  Mansfield,  without  allud- 
ing to  any  such  distinction  or  limitation  as  the  defendant  claims 
in  the  case  before  the  court.  And  one  of  them  gives  a  satis- 
factory answer  to  the  claim,  that  money  itself  might  be  fol- 
lowed, if  it  could  be  traced. 

In  a  subsequent  case,  that  of  Granch  v.  WhUe,  6  Car.  &  P. 
767;  25  Serg.  A  Lowb.  641,  the  counsel  claimed  the  benefit  of 
the  distinction  between  a  prior  and  present  debt.  That  was 
trover  for  a  bill  drawn  on  one  Plimpton,  by  the  plaintiff,  and 
by  the  plaintiff  indorsed,  as  also  by  Boyer  and  Boberts.  The 
bill  was  lent  to  Boyer,  to  raise  money  upon;  who  left  it  with 
Roberts,  a  broker,  but  received  no  money  upon  it.  The  de- 
fendant claimed  to  have  received  it  of  Boberts,  and  placed  it  to 
his  account.  Wilde,  sergeant,  for  the  plaintiff  claimed,  that  the 
cMendant  had  not  given  valuo  for  it,  "  and  handing  it  over  for 
in  antecedent  debt  (he  said),  is  not  indorsing  it  for  value." 
"  If  the  defendant  gave  no  new  consideration,  as  a  ground  for 
the  delivery  of  the  bill,  it  is  not  valuable."  And  he  submitted 
it  as  a  point  of  law.  Tindal,  C.  J.,  without  taking  any  notice 
of  this  part  of  the  claim,  told  the  jury,  that  as  far  as  they  were 
eoQoemed,  the  question  was,  **  whether  the  defendant  had  any 
knowledge  or  notioey  or  means  of  knowledge  in  his  power,  that 
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the  bill  was  only  put  into  Boberts'  hand  for  diacoont:" 
**  Whether  the  defendant  took  the  bill  bona  fiie^  without  any 
notice  of  the  manner  in  which  it  had  been  obtained  by  Boberts.** 
The  joiy  found,  that  it  was  not  so  taken;  which  the  chief  jus- 
tice said,  was  a  verdict  for  the  plaintiff. 

In  Bramdh  ei  aX.  v.  BoberU  ei  al.,  1  Bing.  (N.  0.)  469;  27 
Serg.  &  Lowb.  460,  the  indorser  brought  an  action  against  the 
acceptor  of  a  bill  of  exchange.     The  defendants,  under  the 
rule  recently  established  for  pleading,  pleaded  spedallj  certain 
facts,  tending  to  show,  that  the  acceptance  was  not  obligatoxy. 
To  which  the  plaintiffs  replied  a  delivery  to  them  of  the  bill, 
fairly  and  bo7ia  Jide,  for  a  good  and  valuable  consideration,  that 
is  to  say,  for  moneys  advanced,  due  and  owing  to  them,  and 
denying  notice,  etc.    To  this  replication  there  was  a  special  de- 
murrer, showing,  among  other  causes,  that  the  plaintiffs  bad 
not  stated  whether  the  moneys  were  advanced  at  the  time  when 
the  bill  was  indorsed  to  them,  or  whether  they  had  been  pre- 
viously advanced,  and  were  due  before  the  bill  was  indorsed. 
The  replication,  however,  was  held  good;  and  it  was  intimated, 
that  a  more  general  allegation  would  have  been  good. 

Park,  J.,  says:    *'  If  the  bill  of  exchange  was  indorsed  and 
delivered  to  the  plaintiffs,  for  a  good  and  valid  consideration, 
that  is  to  say,  for  money  advanced  by,  and  due  and  owin^  to 
the  plaintiffs;  and  they  say,  that  at  the  time  it  was  indorsed  to 
them,  they  had  no  notice  whatever  of  the  fraud,  it  most  be 
taken  that  the  bill  was  given  for  some  antecedent  debt.     Ac- 
cording to  the  plain  import  of  the  words,  it  would  lead  any  man 
to  conclude,  that  at  the  time  of  the  indorsement  there  was  a 
full,  fair,  and  bona  fide  consideration  given  for  this  bill  of  ex- 
change."   After  the  opinion  of  the  court  had  been  given  upon 
this  demurrer,  a  motion  was  made  to  amend,  upon  an  affidavit, 
showing,  among  other  things,  that  when  the  plaintifb  dis- 
counted this  bill,  they  made  up  the  amount  by  deducting  fifty- 
seven    pounds    due    to    them  from  Hunt,  from  whom  they 
received  it  (as  the  plaintiffs,  in  this  case,  deducted  one  hundred 
and  twelve  dollars  and  eighty-five  cents  from  what  they  paid 
Stevens).     Tindal,  G.  J.,  after  intimating  that  it  was  too  late  to 
make  that  defense,  says,  **  These  facts  only  raise  an  argumenta- 
tive case:  from  what  I  have  heard,  if  I  had  been  a  juryman,  I 
should  think  the  discount  of  this  five  hundred  pound  bill, 
minus  the  fifty-seven  pounds,  showed  a  confidence  in  the  integ- 
rity of  this  transaction  rather  than  any  collusion  between  the 
plaintiffs  and  Hunt,"  and  the  rule  was  discharged:  1  Bing.  (N. 
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C.)  481;  27  Seig.  &  Lowb.  468.  Upon  everj  principle,  if  tho 
difitinotioD  contended  for  by  the  defendant,  was  recognized  by 
the  English  courts,  the  defendant  was  entitled  to  have  deducted 
the  fifty-seven  pounds,  the  antecedent  debt;  but  that  seems  to 
have  constituted  no  part  of  their  defense.  This  fact  seems  to 
have  been  introduced  merely  to  strengthen  the  proof  of  coUu* 
non. 

Several  other  cases  might  be  cited,  in  which  it  would  seem 
as  if  the  distinction  claimed  by  the  defendant  must,  have  been 
recognized,  if  it  existed;  and  would,  if  adopted,  have  saved 
most  of  the  discussions  which  ensued:  Hayward  et  al.  v.  Wai^ 
mm,  1  Bing.  469;^  15  Serg.  &  Lowb.  58;  Bleaden  v.  CJiarks,  7 
Bing.  246;  20  Serg.  &  Lowb.  119;  Fentum  v.  Pocock  et  al,  5 
Taunt.  192;  Evans  v.  Smith,  4  Binn.  366. 

But  a  case  before  any  of  these,  will  show  how  this  question 
was  settled,  in  Great  Britain,  in  the  early  days  of  commercial 
law.  A.  gave  a  bill  of  exchange  for  value  received;  B.  assigned 
it  to  C,  for  an  honest  debt;  C.  brought  indebiiatus  assumpsit  on 
this  bill  against  A.,  and  had  judgment;  upon  which  A.  brought 
his  bill  to  be  relieved  in  equity  against  this  judgment,  because 
there  was  really  no  value  received  at  the  giving  of  this  bill,  G. 
oould  have  no  prejudice,  who  might  still  resort  to  B.  upon  his 
original  debt.  It  was  answered,  that  it  might  be  relieved 
against  B.,  or  any  claiming  as  servant  or  factor  of  A.  to  the  use 
of  B.  But  the  chancellor  held,  that  0.,  being  an  honest  cred- 
itor, and  coming  by  this  bill  fairly,  for  the  satisfaction  of  a  just 
debt,  he  could  not  relieve  against  it,  because  it  would  tend  to 
destroy  trade;  which  is  carried  on,  everywhere,  by  bills  of  ex- 
change; and  he  would  not  lessen  an  honest  creditor's  security: 
Anon.,  Com.  43.  This  case,  it  is  true,  is  anonymous;  but  it  is 
reported  by  Ohief  Baron  Oomyns.  It  differs,  in  no  material 
respect,  from  the  present  case,  except  that  it  was  an  applica- 
tion in  chancery;  a  court  of  law  having  decided  upon  the  claim. 
There,  as  here,  no  consideration  passed  for  the  bill;  and  it  was 
agreed  there,  as  it  is  here,  that  as  between  the  original  parties, 
there  would  have  been  relief.  There,  the  only  consideration 
paid  by  the  holder,  was  a  prior  debt;  by  Lord  Mansfield,  in  the 
cases  cited  from  Burrow  and  Douglass.  '*  It  would  tend  to 
destroy  trade,  which  is  conducted  everywhere,  by  bills  of  ex- 
change." Until  we  find,  that  this  law  has  been  overruled,  wh 
can  not  doubt  what  is  the  common  law  principle. 

It  has  been  argued,  that  in  case  of  an  antecedent  debt,  the 
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credit  is  not  given  upon  the  seonrity  taken,  as  in  the  case  of 
advancing  money  or  goods,  at  the  time.  When  a  creditor  gives 
up  a  security,  which  he  then  holds,  or  receives  a  note  or  draft 
in  satisfaction  or  extinguishment  of  an  antecedent  debt,  it  seems 
^o  the  court  as  if  he  did  this  upon  the  credit  of  the  security  he 
then  receives;  and  in  this  opinion  they  are  confirmed,  by  the 
view  taken  on  this  subject,  in  a  different  class  of  cases,  by  the 
supreme  court  of  the  United  States.  In  Fayaon  et  cd.  v.  Oooiidge 
el  a2. ,  2  Gal.  233,  the  defendants  having  agreed,  upon  certain 
terms,  to  accept  a  bill  of  exchange,  which  might  be  drawn  there* 
after,  the  promisee,  upon  the  faith  of  this,  drew  upon  the  de» 
fendants;  and  this  draft  was  received,  by  the  plaintifb,  in  part 
payment  of  the  debt  then  due  them;  and  they  brought  this  suit 
against  the  defendants  as  acceptors  of  the  draft.  Story,  J., 
says:  *'  I  take  it  to  be  clearly  settled,  that  a  promise  to  accept 
a  non-existing  bill,  if  shown  to  a  third  person,  who,  upon  the 
faith  of  such  promise,  receives  the  draft  for  a  valuable  con- 
sideration, is,  in  point  of  law,  an  acceptance.  There  is  no 
foundation  for  the  distinction  asserted,  by  the  defendants' 
isouusel,  as  to  receiving  such  a  draft  for  a  pre-existing  debt.  It 
is  sufficient,  that  it  is  received  for  a  fair  and  valuable  considera- 
tion, and  on  the  faith  of  a  promise  by  the  drawees  to  accept  it. 
Although  a  debt  be  already  due,  the  party  who  receives  such  a 
draft  in  part  payment,  thereby  as  much  gives  credit  to  the 
drawer  and  acceptor,  as  a  party  who  advances  his  money  upon 
the  draft."  And  in  the  same  case  in  the  supreme  court.  Chief 
Justice  Marshall  remarks:  **  That  in  all  cases,  the  person  who 
receives  such  bill  in  payment  of  a  debt,  will  be  prevented  from 
taking  other  means  to  obtain  the  money  due  to  him."  ' '  And  the 
mere  circumstance  that  the  bill  was  taken  for  a  pre-existing 
debt,  had  not  been  thought  sufficient  to  do  away  the  promise 
to  accept:"  2  Wheat.  66,  73.  And  in  a  more  recent  case,  Story, 
J.,  in  giving  the  opinion  of  the  court,  says:  "  It  can  make  no 
difference  in  law,  whether  the  debt  for  which  the  bill  is  taken, 
is  a  pre-existing  debt,  or  money  then  paid  for  the  bill.  In  each 
case,  there  is  a  substantial  credit  given,  by  the  party,  to  the 
drawer  upon  the  bill;  and  the  party  parts  with  his  present 
rights  at  the  instance  of  the  promisee:*'  Toumaley  v.  SumraU,  2 
Pet.  170,182. 

These  opinions  are  in  entire  accordance  with  what  has  been 
understood  as  the  law  of  this  state. 

Another  objection  ought  to  be  noticed.  It  was  said,  that  as 
a  note  or  bill,  which  does  not  prove  productive,  does  not  dis- 
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chaige  a  previous  debt,  the  receipt  of  this  note  had  not  the 
effect  of  discharging  the  plaintiff's  debt;  and  so  there  was  no 
TaluaUe  consideration.  Bat  in  this  case,  it  was  put  to  the 
jarj,  whether  it  was  leceived  in  satisfaction  and  extinction  of 
the  plaintiff's  debt.  Besides,  the  argument  that  the  debt  was 
not  paid,  bj  the  receipt  of  this  note,  becanse  the  plaintiff's  title 
to  the  note  is  inyalid,  is  an  assumptioD  of  the  point  in  dispute; 
for  unices  it  is  prored  that  they  have  no  title,  the  debt  is  paid; 
and  until  that  point  is  established,  the  plaintiffs  can  have  no 
remedy,  except  upon  this  note. 

It  is  said,  however,  that  the  decisions  of  the  state  of  New 
York  do  not  conform  to  these  principles;  and  that  this  case  is 
to  be  goTcmed  by  their  laws.  The  case  of  Bay  v.  Coddington 
etal.,  6  Johns.  Ch.  54  [9  Am.  Dec.  268],  was  a  bill  in  chancery 
to  compel  the  defendants  to  give  up  certain  notes,  which  they 
bad  received  from  Randolph  &  Savage,  upon  the  eve  of  their 
failure.  The  plaintiff  had  commissioned  Bandolph  &  Savage  to 
sell  his  vessel,  and  transmit  the  avails.  The  sale  was  made  on 
the  third  of  June;  and  Bandolph  &  Savage  took  notes  payable 
to  their  own  order;  and  on  the  twelfth  of  June  stopped  pay- 
ment, and  delivered  over  these  notes,  with  other  property,  to 
the  defendants,  not  in  payment  of  a  debt,  but  to  secure  them 
for  responsibilities  they  were  under  for  Bandolph  &  Savage, 
and  for  notes  by  them  lent  to  Bandolph  &  Savage,  which  were 
not  then  due.  The  plaintiff,  after  demand,  brought  this  bill  to 
obtain  these  notes;  and  Chancellor  Kent  recognizes  the  rule  as 
laid  down  by  Lord  Mansfield,  but  says,  the  defendants  are  not 
holders  of  that  description.  ''  The  notes,"  he  said,  **  were  not 
negotiated  to  them,  in  the  usual  course  of  business  or  trade, 
nor  in  payment  of  any  antecedent  or  existing  debt;  nor  for  cash 
or  property  advanced,  debt  created,  or  responsibility  incurred, 
on  the  strength  and  credit  of  the  notes.  They  were  received 
from  Bandolph  &  Savage  after  they  had  stopped  payment  and 
become  insolvent,  within  the  knowledge  of  the  defendants;  and 
were  seized  upon,  by  them,  as  tabula  in  nai^ragio,  to  secure 
themselves  against  contingent  engagements  previously  made  for 
Bandolph  &  Savage,  on  which  they  had  not  then  become  charge- 
able.  There  is  no  case  that  entitles  such  a  holder  to  the  paper, 
in  opposition  to  the  title  of  the  true  owner.  They  were  not 
holders  for  a  valuable  consideration,  within  the  meaning  or 
policy  of  the  law.''  He  adds,  that  **  it  is  the  credit  given  to 
the  paper  and  the  consideration  bona  fide  paid  on  receiving  it, 
thatenttUe  the  holder,  on  grounds  of  commercial  polii^^,  to  such 
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Cixtraordinaiy  protection,  even  in  cases  of  the  most  palpable 
fraud:"  3  Kent  Com.  81. 

It  is  not  believed  that  this  learned  judge  meant  to  go  abreast 
of  the  principles  of  the  cases  cited,  particularly,  when  he  says, 
these  notes  were  not  negotiated  in  payment  of  antecedent 
debts.  He  only  takes  the  ground  that  the  case  before  him  was 
not  within  those  principles.  The  facts  disclosed  were  sufficient 
to  induce  any  honest  mind  to  incline  strongly  against  that  de- 
fense; nor  do  we  doubt  the  correctness  of  that  decision.  These 
notes  were  never  paid  away,  by  Bandolph  &  Savage  to  the  de- 
fendants, in  the  ordinary  course  of  business,  nor  in  payment  of 
any  antecedent  debt.  They  were  handed  over,  by  insolvents, 
as  their  last  acts,  to  secure  their  confidential  friends  from 
responsibility,  by  which  they  might  be  subjected.  It  was  the 
closing  scene  of  the  commercial  life  of  those  who  transferred 
this  paper,  and  was  entirely  out  of  the  ordinary  course  of  trade. 
It  was,  indeed,  tabula  in  nau/ragio.  This  case  was  removed  to 
the  supreme  court  of  errors;  and  it  is  true,  that  in  giving  their 
opinions,  some  judges,  whose  opinions  are  entitled  to  great  re- 
spect, say,  that  an  antecedent  debt  is  not  a  valuable  considera- 
tion within  the  rule:  20  Johns.  637.  If  the  view  we  have  taken 
of  that  case  was  correct,  such  an  opinion  was  not  necessary 
for  its  decision;  and,  of  course,  would  not  have  been  conclu- 
sive upon  the  question.  The  supreme  court,  and  the  chancel- 
lor, and  the  superior  court  of  the  city  of  New  York,  have  taken 
a  different  view  of  it;  and  held  themselves  bound,  by  these 
opinions,  in  cases  where  the  transfer  has  been  made  in  the 
course  of  business,  bona  fide,  but  for  an  antecedent  debt.  That 
it  has  been  difficult  to  convince  the  circuit  and  other  inferior 
courts  of  this,  is  apparent  from  the  number  of  cases  which 
have  gone  up;  the  result  of  which,  has  been,  that  by  a  course 
of  decisions,  an  antecedent  debt  is  not  considered  as  such  a 
valuable  consideration  as  will  support  the  claim  of  a  bona  fide 
holder  of  a  negotiable  instrument,  to  the  injury  of  the  right  of 
the  original  parties:  Warddl  et  aL  v.  Howell,  9  Wend.  170;  ^osa 
v.  BroiJierson,  10  Id.  85;  Boot  v.  French,  13  Id.  570;  Payne  v. 
CuHer,  Id.  605;  Dickerson  et  al.  v.  Tillinghast  et  al.,  ^  Paige 
Ch.  215,  222;  The  FuUon  Bank  v.  The  Phoenix  Bank,  1  Hall, 
562. 

Whether  these  decisions  will  finally  receive  the  sanction  of 
the  supreme  court  of  errors,  can  not  be  known.  That  they  have 
not  met  the  entire  approbation  of  that  body,  appears  by  a 
doubt  expressed  by  Beardsley,  senator,  in  Driggs  v.  EodewM, 
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11  Wend.  509»  and  by  the  opinion  of  Tracy,  senator,  in  the 
case  of  Morton  el  al,  v.  Rogers  ei  aL^  14  Id.  675.    A  material 
inqiiiiy  there  inras,  whether  the  holder  of  negotiable  paper 
wonid  be  required  to  prove  the  consideration  for  which  he 
obtained  it,  on  the  defendants  having  proved  the  original  con- 
sideration fraudulent.    The  learned  senator  remarks:  ''  While 
bills  of  exchange  and  promissory  notes,  of  some  form,  consti- 
tute the  medium  of  exchange,  the  representative  of  the  prop- 
erty of  the  country,  and  in  a  great  measure  its  currency,  and 
consequently,  the  basis  of  general  credit  and  business,  it  is 
natural,  and  indeed  inevitable,  that  they  should  often  pass 
from  hand  to  hand,  for  considerations  known  only  by  the  parties 
to  the  transfer.    It  would,  therefore,  greatly  impair  the  confi- 
dence in  these  instruments  of  trade,  and  cripple  their  useful- 
ness, if  the  holder  of  them,  for  a  light  cause,  could  have  his 
title  impeached,  and  be  required  to  sustain  it,  by  positive  proof 
of  the  time,  place,  and  circumstances  of  his  acquiring  it.     As 
the  course  of  commercial  and  other  business  now  is,  a  bona  fide 
holder  might  be  involved  in  serious  inconvenience  and  diffi- 
culty to  make  out  the  fact;  and  would  be  sometimes  defeated 
of  his  security,  though  he  had  obtained  it  fairly,  in  full  confidence 
of  the  unimpeachable  nature  with  which  the  law  had  clothed 
this  species  of  paper.    If  to  this  embarrassment    there    be 
added   the  one  arising  out  of  another  doctrine,  which  has 
recently  obtained,  and  which  I  am  inclined  to  think  no  better 
founded  in  principle  or  authority — ^I  mean  the  doctrine,  that 
the  consideration  of  a  promissory  note  is  impeachable,  in  the 
hands  of  a  bona  fide  indorsee,  taking  it  in  payment  of,  or  secur- 
ity for,  a  precedent  debt — ^the  two  embarrassments  together  are 
fitted  to  produce  an  important  change  in  the  circulation  and 
usefulness  of  negotiable  paper." 

Notwithstanding  the  doubts  or  opinions  of  individual  mem- 
bers of  the  supreme  court  of  errors,  if  this  case  was  to  be  de- 
cided by  the  laws  of  New  York,  and  the  reports  of  those  cases 
are  to  be  considered  as  evidence  of  them,  we  should  feel  bound 
by  these  decisions,  without  anticipating  what  will  be  the  opin- 
ion of  a  court  of  dernier  ressari,  however  unfortunate  it  might 
be  to  the  plaintifis  that  they  could  not  avail  themselves  of  that 
opinion. 

We  are  then  called  upon  to  decide,  whether  upon  the  facts 
before  us,  this  case  is  to  be  determined  according  to  the  laws  of 
the  state  of  New  York.  These  parties  are  described  as  belong- 
ing to  New  York;  and  from  the  motion  it  appears,  that  the 
transaction,  so  far  as  it  respects  the  plaintiffs,  took  place  in  New 
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York.    There  \b,  however,  nothing  in  the  case,  to  show,  that  it 
was  agreed,  or  proved,  upon  the  trial,  what  were  the  laws  of 
that  state  upon  this  subject;  nor  does  it  appear,  that  auoh  a 
question  was  made  below;  and  it  is  a  well-estabHsbed  role,  tliat 
the  laws  of  one  country  or  state  mnst  be  proved,  before  tli€X 
can  be  noticed  in  another  country  or  state :  Thomp&m  v.  Keidunm, 
8  Johns.  189  [5  Am.  Dec.  332];  Holmes  v.  Broughton,  10  Wend 
75  [25  Am.  Dec.  536];  Brackd  v.  Norton,  4  Conn.  517  [10  Am. 
Dec.  179];  Hempstead  v.  Seed,  6  Id.  486;  Sterling  v.  Plainfield^ 
4  Id.  116. 

As  the  reports  of  the  state  of  New  York  have  been  adverted 
to,  by  the  counsel  for  the  parties  throughout  the  trial,  as  the 
evidence  of  the  law  of  that  state,  perhaps  the  court  might  fairlj 
say,  that  the  parties  had  consented  to  admit  them  as  evidence 
of  the  law  of  that  state,  if  it  appeared  upon  this  motion,  that 
the  case  was  placed  upon  the  ground  of  those  laws.  But  it  is 
not  stated,  that  the  question  whether  this  case  was  to  be  gov- 
erned by  the  laws  of  New  York  was  ever  raised  in  the  conrt 
below,  and  the  judge  who  presided,  informs  us,  that  it  was  not 
in  fact  made,  although  these  decisions  were  alluded  to,  as  evi- 
dence of  the  common  law.  Now,  our  rule  is,  that  the  precise 
point  made  by  the  party,  and  the  precise  opinion  expressed  by 
the  court,  shall  appear  upon  the  motion:  6  Conn.  327.  If  then, 
we  were  to  grant  a  new  trial,  it  would  not  be  because  the  charge 
was  incorrect  upon  the  points  presented,  but  because  there  was 
an  omission  to  present  certain  points — ^the  very  thing  the  rule 
was  designed  to  guard  against,  as  we  have  repeatedly  decided: 
Davidaon  v.  Bridgeport,  8  Id.  476;  Torry  v.  Holmes,  10  Id.  499; 
and  this  is  in  accordance  with  the  practice  in  Westminster  Hall: 
Chestennan  v.  Lamb,  2  Ad.  &  El.  129;  Moore  v.  Eddowes,  Id. 
133;  29  Serg.  &  Lowb.  48,  50.  In  the  case  of  Crcmdall  v.  The 
State,  10  Conn.  340,  we  did  reverse  a  judgment  upon  a  point 
not  made  below.  That,  however,  was  a  criminal  case,  and  upon 
a  writ  of  error;  and  a  majority  of  the  court  were  of  opinion,  that 
in  such  a  case  they  could  not  say  there  was  not  in  the  record  aa 
error,  when  the  error  was  manifest  upon  inspection.  And  it  is 
well  known,  that  upon  writs  of  error  we  are  bound  by  technical 
rules,  which  do  not  prevail  upon  motions  for  new  trial.  Be- 
lieving that  justice  has  been  done,  in  this  case,  we  do  not  feel  it 
to  be  our  duty  to  open  it  for  the  purpose  of  permitting  the  party 
to  present  a  new  question,  upon  which  no  opinion  was  asked  or 
given. 

In  this  opinion  the  other  judges  ooncurred. 
New  trial  not  to  be  granted. 
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Cited  in  Flmi  ▼.  Clarh,  13  Conn.  367.  and  Begn  t.  £^  Jdhn^  1$  Id.  829, 
to  show  that  no  point  will  be  considered  on  motion  for  *  new  trial  or  on  ap- 
peal, that  was  not  made  on  the  trial  in  the  lower  ooort.  Also  in  Hoyt  t. 
Heekij,  18  Id.  358;  and  Bri$tol  Kn^fe  Co,  r.  Fint  NaL  Bank,  41  Id.  429,  to 
the  eSeot  that  he  who  haa  put  it  in  the  power  of  another  to  defraud  ahonkl 
himaelf  anataintheloaa.  In  DaggeU  ▼.  Whitmg^  35  Id.  372,  it  was  decided 
that  a  party  who  takes  a  note,  knowing  it  to  be  without  consideration,  can 
not  recover  thereon,  citing  principal  case.  In  Bridgeport  City  Bank  y. 
Wdeh,  28  Id.  478,  and  Eoberta  ▼.  HcO,  37  Id.  211,  the  doctrine  oT  the  prin- 
eipal  ease,  that  a  tnuufer  of  a  note  lor  a  pre-existing  debt,  is  a  bona  fide 
transfer  for  valne,  and  the  traaaf eree  takes  the  note  diseiiarged  of  any  equi- 
ties existing  between  the  parties  thereto,  was  approved,  and  the  correctness 
of  that  case  was  held  never  to  have  been  qaestioned  in  Genmctiout.  The 
principal  case  is  also  dted  in  Oroievenor  v.  Bank,  13  Id.  108;  Boe  y.  Jerome, 
18 Id.  158;  MeCasky  v.  Sherman,  24  Id.  6ia  la  Dyerv.  SmUh,  12  Id.  390, 
it  was  held  that  the  laws  of  one  state  in  the  nnion,  with  respect  to  another 
state,  are  placed  npon  the  same  groond  as  the  laws  of  a  foreign  state;  and 
that  whenerer  they  are  bronght  in  question  they  most  be  proved  as  other 
fMstsb  <atii\g  the  principal  case. 

BoKA  FiDB  HoLDXB,  Who  IS.— Whether  a  person  to  whom  a  note  is 
■sgotiated,  in  consideration  of  a  pre-existing  debt,  is  snch  a  bonajid0  holder 
fsr  valne,  as  will  be  protected  against  the  equtaesof  the  prior  parties,  is  eon- 
aidsrsd  at  length  in  the  note  to  Bap  v.  Coddmgton,  9  Am.  Deo.  272. 
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[11  OoaaaoxiouT,  BSl.] 

Wbskb  tbku  is  Ajr  Ebasdbx  ob  Alteration  in  an  instmment  vnder  wlwA 
a  party  claims  title,  against  his  interest,  the  law  does  not  presume  that 
it  was  improperly  made,  so  as  to  throw  upon  him  the  burden  of  account- 
ing for  it. 

hnr  KUffT  Detbbmikx  in  such  case,  from  all  the  circumstances,  whether  the 
erasure  or  alteration  was  made  before  oij  after  the  execution  of  the 
instrument;  and  if  after,  whether  it  was  with  the  assent  of  the  ad- 
verse party;  and  consequently,  whether  it  rendered  the  instrument 
invalid  or  not. 

Amedmpsit  on  a  promissory  note,  by  which  the  defendants 
pTomised  to  pay  plaintiff  or  bearer,  on  demand,  five  hundred 
dollars,  with  interest.  Taylor  was  defaulted,  and  ATeiy,  the 
other  defendant,  pleaded  non  assumpsit.  At  the  trial  plaintiff 
prodaoed  the  note  and  proved  the  signatares  of  the  defendants. 
No  other  evidence  was  offered.  Avery  claimed  that  from  an 
inspection  of  the  note  it  appeared  to  have  been  altered  from 
sis  hundred  to  five  hundred  dollars,  and  that  this  had  been 
done  without  bis  knowledge  or  authority,  and  that  the  note 
was  for  thai  reason  Toid,  unless  plaintiff  proved  that  the  altera- 
tion was  made  before  exeoution,  or  afterwards  with  his  consent 
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The  plaiDtiff  claimed  that  there  had  been  no  alteration,  but  if 
there  had,  that  the  note  was  not  thereby  rendered  iavalid,  un- 
less defendant  showed  that  it  was  improperly  made.  The 
court  charged  the  jury  that  if  such  an  alteration  was  made  in 
the  note  as  the  defendant  claimed  after  its  delivery,  without 
the  latter's  consent  or  knowledge,  their  verdict  must  be  in  hia 
favor.  No  instruction  was  given  as  to  the  claims  of  the  parties 
respectively  upon  whom  the  burden  of  proof  lay.  Verdict  for 
plaintiff.    Defendant  moved  for  a  new  trial  for  misdirection. 

Brainard  and  Strong,  for  the  motion. 

Ooddard  and  Isham,  contra, 

Williams,  0.  J.  The  defendant  does  not  complain,  that 
the  question  as  to  the  alteration  of  the  note,  and  the  time  of 
that  alteration,  was  submitted  to  the  juzy;  but  he  insists,  that 
if  they  found  such  alteration,  the  note  must  be  found  void, 
unless  the  plaintiff  accounted  satisfactorily  for  such  alteration: 
in  other  words,  that  every  note  or  other  written  instrument, 
in  which  an  erasure  or  alteration  appears,  is  void,  unless  the 
plaintiff  can  and  does  produce  evidence  to  show,  that  such 
erasure  or  alteration  was  made  under  such  circumstances  as 
not  to  impair  the  instrument.  The  principle  is  one  of  great 
importance,  as  it  may  affect  much  of  the  ordinary  business 
among  us.  On  the  one  hand,  it  is  said,  that  this  rule  is  neces- 
sary, as  a  safeguard  against  the  alteration  of  instruments^ 
which  must  be  in  the  hands  of  a  party  whose  interest  might 
lead  him  to  tamper  with  them,  unless  they  were  secured  by 
heavy  penalties.  On  the  other  hand,  it  is  said,  that  it  would 
impose  an  unnecessary  incumbrance  upon  ordinary  transac- 
tions, and  make  void  many  instruments,  which  were  honestly 
made,  for  want  of  preserving  such  proof.  In  ancient  times, 
when  few  could  write,  and  when  the  business  which  required 
writing,  was  done  by  those  who  were  skillful,  such  a  rule  as 
the  defendant  claims,  might  not  have  been  greatly  felt  in  its 
operation;  and  we  find,  by  the  ancient  decisions,  where  a  deed 
was  suspicious  by  rasure  or  avulsion  of  the  seal,  the  party,  on 
oyer  of  the  deed,  might  demur,  and  put  it  into  the  judgment  of 
court,  or  plead  non  eat  factum :  Co.  Lit.  36,  n.  7.  The  court 
might  thus  decide,  upon  inspection  of  a  deed,  that  it  was  void. 
Such  a  principle,  however,  could  not  long  be  supported;  and 
of  latter  times,  says  Lord  Coke,  the  judges  have  left  it  to  the 
jurors  to  try  whether  the  rasure  or  interlining  was  before  the 
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deliTeiy:  Leyfidd's  case,  10  Bep.  92;  Co.  Lit.  225,  a;  4  T.  B. 
838;  2  Dall.  306;  1  Pet.  560;  2  N.  H.  543. 

The  defendant  does  not  claim,  in  face  of  these  authorities,  that 
the  question  was  not  properly  left  to  the  jury,  but  that  it  should 
have  been  accompanied  with  such  instructions  as  would  have 
left  them  nothing  to  do.  The  plaintiff  claims,  that  it  is  too  late 
to  make  this  objection,  as  the  jury  were  instructed,  that  if  the 
note  was  altered  after  delivery,  and  without  the  knowledge  or 
authority  of  the  defendant,  it  was  void;  and  as  they  bave  found 
that  it  was  not  void,  they  have  found  such  facts  as  leave  the 
plaintiff  entitled  to  a  verdict,  at  all  events.  But  if  they  found 
such  facts  in  consequence  of  an  omission  of  the  court  to  in- 
struct them  on  a  question  of  evidence,  upon  which  they  ought 
to  have  given  an  opinion,  it  is  apparent,  that  the  result  may  be 
incorrect.  The  question,  therefore,  fairly  arises,  whether  the 
burden  of  proof  regarding  this  alteration,  lay  upon  the  plaintiff. 

There  being  no  proof  but  that  the  note  was  in  the  handwrit- 
ing of  the  signer,  the  court  can  not  know,  whether  the  supposed 
alteration  was  in  the  handwriting  of  the  plaintiff  or  defendant, 
or  any  different  hand  from  either  of  them,  or  that  the  plaintiff 
could  gain  anything  thereby,  or  had  any  motive  in  proving  such 
alteration.  It  would  rather  seem  as  if  the  interest  of  the  de- 
fendant must  have  been  p:x>moted,  rather  than  the  plaintiff's, 
by  reducing  the  sum  to  be  paid,  from  six  hundred  to  five  hun- 
dred dollars.  The  defendar.tV  claim,  then,  is  this:  that  such  is 
the  inflexible  rule  of  law,  tha!;  whenever  an  instrument  in  writ- 
ing is  altered  in  a  material  ^ttt,  by  rasure  or  interlineation, 
however  much  to  the  apparent  i.n;ury  of  the  person  claiming 
under  it,  that  instrument  must  be  considered  void  in  his  hands, 
unless  he  can  show  how  and  when  that  blemish  was  made.  We 
have  already  alluded  to  the  ancit;i:l  law  regarding  deeds,  and 
the  change  which  was  made  in  it,  In  the  days  of  Lord  Coke. 
And  although  in  Lex/ifield'a  case,  it  is  said,  that  the  jury  are  to 
tiy  whether  the  rasure  or  interlining  was  before  the  delivery, 
yet  it  would  seem  as  if  they  must  try  all  the  other  questions  of 
fact  regarding  them;  and  such  seems  to  be  the  practice:  2 
Wend.  555  ei  seq.  And  it  was  decided,  at  an  early  period, 
that  an  interlineation,  if  nothing  appears  against  it,  will  be  pre- 
sumed to  be  made  at  the  time  of  making  the  deed,  and  not 
after:  TroweU  v.  Casile,  1  Eeb.  22.  If  it  be  said,  that  the  au- 
thority of  Keble  is  not  great,  it  may  bo  added,  that  this  case  is 
cited  as  law,  in  Yin.  Abr.,  vol.  1%  p.  *>&,  and  vol.  13,  p.  41,  aud 
also  in  the  notes  to  Co.  Lit.  225;  auA  \^  i:^  uo^  to  bo  belicvcc! 


324  Bailet  v.  Tailob.  [Oonu 

that  the  editor  of  the  last-mentioned  work  would  cite  it,  with- 
out  comment,  if  it  was  doubted.  So  too,  in  a  more  reoeol  ea»> 
of  a  deed  of  trust,  where  the  power  was  extended,  bj  an  inter- 
lineation of  these  words,  '^  to  grant,  sell^  and  demise,  or."  Loird 
Chief  Baron  Beynolds  says,  'Hhere  is  no  proof  when  these 
words  were  interlined,  or  that  thej  were  inserted  bj  the  direo- 
tion  of  Mr.  Fowler:  therefore,  I  must  look  upon  them  as  if 
they  had  been  originally  incorporated  in  the  body  of  the  deed  ^ 
FUtgerald  et  al.  t.  Lord  Ibucanburg^  Fitsg.  907,  218;  13  Yin. 
Abr.  41;  4  Om.  Dig.  838,  tit.  32,  c.  26,  sees.  10,  11.  jlnd 
the  last-mentioned  author  adds,  that  the  modern  pcaotioe  is, 
when  any  alteration,  interlineation,  or  rasne  is  made  in  a  deed 
before  it  is  executed,  to  take  notice  of  it  in  the  attestation;  he 
might  have  added,  according  to  the  advice  of  Lord  Ooloe  to  de- 
visors, in  BmUer  and  Baher^M  case,  8  Co.  86. 

It  has  been  supposed,  that  the  practice  of  requizing  proof  of 
the  execution  of  an  ancient  deed,  which  had  in  it  an  erasure  or 
alteration,  was  inconsistent  with  the  above-cited  authoritieB; 
and  Bull.  N.  P.  is  cited.  It  is  there  said,  that  in  an  ancieut 
deed,  if  there  be  any  blemish  in  the  deed,  by  rasure  or  inter- 
lineation, the  deed  ought  to  be  proved,  though  it  were  above 
thirty  years  old,  by  the  witnesses,  if  living,  and  if  they  be  dead, 
by  proving  the  hand  of  the  witnesses,  or  at  least  one  of  them, 
and  also  the  hand  of  the  party,  in  order  to  encounter  the  pre- 
sumption arising  from  the  blemishes  in  the  deed :  Bull.  N.  P. 
265.  This  is  almost  copied  from  Gilb.  Ev.  104  (Lofft's  ed.) 
But  surely  it  can  not  mean,  that  an  account  must  be  given  of 
such  blemishes;  for,  proving  the  handwriting  of  the  witneseea 
could  not  do  that;  and  yet  the  authority  does  not  intimate,  that 
when  this  proof  is  made,  with  proof  of  the  handwriting  of  the 
party,  the  deed  would  not  be  v^id. 

In  our  own  countxy,  the  weight  of  authority,  as  it  respeota 
deeds,  is  in  accordance  with  these  cases.  In  Speake  v.  The 
Uniled  States,  9  Cranch,  87,  Story,  J.,  says,  that  the  fact  that 
there  is  an  erasure  or  interlineation  apparent  on  the  face  of  a 
deed,  does  not,  of  itself,  avoid  it.  To  produce  that  effect,  it 
must  be  shown  to  have  been  done  under  circumstances  that  the 
law  does  not  warrant.  And  in  Coulson  v.  WaUon,  9  Pet.  789,' 
it  is  said,  no  one  having  an  interest  in  this  bond  could  have  any 
motive  to  alter  it,  as  it  seems  to  have  been  done.  The  bond 
has  been  in  possession  of  those  who  held  adversely  to  it;  so 
that  its  destruction  would  have  advanced  their  interest.    It  ia 
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iair  to  preBumey  thai  if  the  alteratioa  was  made  hj  design,  it 
ooold  not  have  been  made,  by  any  one  claiming  under  the  bond. 
And  in  a  qaestion  upon  this  point,  in  Maryland,  where  it  ap- 
peared npon  the  deed,  that  the  names  of  the  attesting  witnesses 
were  erased,  the  court  held,  that  it  was  incumbent  npon  the 
party  who  would  avoid  the  deed,  by  its  erasure,  to  prove,  that 
soch  erasure  was  made  after  the  execution  and  delivery  of  the 
deed,  and  that  they  were  not  bound  to  presume,  that  the  erasure 
was  made  by  the  grantee,  or  others  claiming  under  him,  after 
the  execution  of  the  deed:  Wickes^  Lessee  v.  CauUe,  5  Har.  &  J. 
41.^  Judge  Swift^  in  his  System,  speaking  of  the  same  practice 
here,  as  to  noting  the  alteration  before  the  attestation,  that 
Cmise  mentions,  observes:  "But  now,  whether  such  memoran- 
dum be  made  or  not,  a  mere  erasure  or  interlineation  shall  not 
itself  be  presumed  to  be  done  after  the  execution  of  the  deed, 
so  as  to  vitiate  it,  but  with  the  whole  of  the  deed,  depends 
upon  the  proof  of  its  validity,  to  be  submitted  to  the  considera- 
tion of  the  jury:"  1  Swift  Syst.  310.  It  is  true,  that  McKean, 
C.  J.,  in  a  case  before  him,  remarks,  that  where  there  is  an 
alteration  in  a  deed,  it  is  not  to  be  presumed  it  was  made  before 
its  execution :  the  presumption  is  to  the  contrary,  unless  other- 
wise proved:  1  Dall.  67. 

In  the  case  of  Jackson  d.  Oibbs  el  al.  v.  Osbom,  2  Wend.  655 
(20  Am.  Dec.  649],  the  judge  at  the  circuit  held  the  doctrine 
claimed  by  the  plaintiff  in  this  case.  That  decision,  however, 
was  reversed^  by  the  supreme  court  of  New  York,  who  held, 
that  such  an  erasure  or  interlineation  was  a  suspicious  cir- 
cumstancey  that  required  some  explanation  on  the  part  of  the 
plaintiff;  but  whether  it  was  satisfactory,  was  for  the  jury 
to  determine. 

In  Freood  v.  Orats^  1  Pet.  0. 0. 369,  where  there  were  material 
alterations  in  an  account,  in  the  handwriting  of  Gratz,  and  in 
his  possession,  making  it  to  differ  from  the  copy  in  the  hands 
ot  the  other  party,  Washington,  J.,  says,  these  circumstances 
would  be  sufficient,  upon  a  plea  of  non  est  factum  to  a  deed,  to 
avoid  it.  The  presumption,  in  such  a  case,  is,  that  the  alter- 
ation was  made  after  the  execution  of  the  deed;  and  the  same 
presumption  arises  in  reference  to  a  settled  account. 

In  the  first  of  these  cases,  it  is  merely  a  passing  remark  of 
the  judge;  in  the  second,  it  is  one  of  the  points  adjudged  in 
the  case,  but  no  authority  is  cited,  except  Bull.  N.  P.  and  Ph. 
Et.»  the  first  of  which  has  been  noticed,  and  the  second  is  little 
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more  than  a  copy  of  it.  In  the  last  case,  upon  the  circnm* 
stances  disclosed,  it  was  certainly  correct  to  say,  that  a  deed  in 
the  handwriting  of  the  grantee,  differing  from  another  in  the 
hands  of  the  opposite  party,  by  an  interliDeation  in  the  hands  of 
him  who  was  to  profit  thereby,  would  be  void,  unless  these 
circumstances  were  explained,  not  on  account  of  the  interline- 
ation merely,  but  on  account  of  the  alteration  coupled  with 
the  other  circumstances. 

On  the  whole,  were  the  instrument  in  question  a  deed,  we 
could  not  hesitate  as  to  the  result. 

The  next  question  is,  whether  the  alteration  in  a  note  is  to 
have  effect  greater  than  a  similar  one  would  haye  in  a  deed. 
So  late  as  the  year  1791,  in  the  case  of  Masters  t.  Miller,  4  T. 
B.  320,  it  was  much  litigated,  whether  the  reverse  of  this  was 
true;  that  is,  whether  an  alteration,  which  would  make  void  a 
deed,  would  also  vitiate  a  bill  of  exchange.  It  was  decided 
that  it  would.  The  argument  of  the  judges  who  supported  the 
decision,  was  drawn  from  the  case  of  deeds;  and  all  went  to 
show,  that  the  principle  was  the  same  in  writings  under  seal^ 
and  not  under  seal.  And  Ashhurst,  J.,  though  he  thinks  that 
if  there  was  a  difference,  the  objection  should  prevail  with 
greater  force  in  negotiable  instruments,  admits  there  is  no 
difference. 

But  it  is  contended,  that  the  late  English  cases  support  the 
principle  claimed  by  the  defendants. 

Johnson  el  al.  v.  Duke  of  Marlborough,  2  Stark.  318.^  That 
was  a  bill  of  exchange,  the  date  of  wbich  was  altered  by  the  de- 
fendant himself;  and  the  question  was,  whether  this  alteration 
was  made  before  the  indorsement.  And  Abbott,  J.,  said,  in 
answer  to  the  claim  that  he  would  presume  it  done  before  the 
indorsement,  that  he  could  not  presume  one  way  or  the  other; 
and  that  unless  it  could  be  proved,  that  the  alteration  waa 
prior  to  the  acceptance,  the  bill  was  void  for  want  of  a  new 
stamp.  The  ouly  question  here  arose  under  the  stamp  act; 
for  upon  no  common  law  principle  could  the  defendant  destroy 
his  acceptance,  by  his  own  act. 

This  case  was  followed  by  Bishop  v.  Ghambre,  3  Car.  &  P. 
65;  14  Serg.  &  Lowb.  207,  in  which  the  note  was  dated  twenty- 
seventh  of  May,  1824,  and  Lord  Tenterden  remarked,  that  the 
word  May,  appeared  to  be  in  a  different  hand  from  the  rest  of  the 
note,  and  a  portion  of  the  paper  had  been  cut  off;  and  then  re- 
marked, when  a  note  appears  to  have  undergone  alteration,  the 
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party  soing  upon  it,  must  account  for  that.  This  case  was 
argued,  by  the  defendant's  connsel,  upon  the  question,  whether 
the  word  May  was  added  after  the  note  was  in  the  hands  of  the 
plaintiff;  and  that  was  the  question  submitted,  by  the  judge,  to 
the  jury;  and  they  were  told,  that  if  after  a  note  was  delivered 
to  the  party,  who  is  to  derive  a  benefit  from  it,  it  is  altered,  it 
is  rendered  invalid;  and  the  judge,  in  that  case,  and  the  whole 
court  afterwards,  as  well  as  before,  held,  that  a  note  once  in 
the  hands  of  the  holder,  as  a  perfect  instrument,  can  not  be 
altered,  even  with  the  consent  of  all  parties,  except  to  correct 
a  mistake,  because  it  would  require  a  new  stamp:  See  Baihe 
T.  Tai/lor,  15  East,  412. 

The  nest  case  is  that  of  Hei\man  v.  Diohinson,  5  Bing.  183; 
15  Serg.  and  Lowb.  409.  There,  a  bill  was  drawn  by  one  Pot- 
ter, on  the  twenty-ninth  of  February,  for  forty-nine  pounds 
seventeen  shillings  and  sixpence,  and  accepted  by  the  defend- 
ant. The  wife  of  Potter  had  testified,  that  it  was  in  fact 
drawn  and  accepted  on  the  twenty-second  of  February,  for 
forty  pounds  seventeen  shillings  and  sixpence;  and  before  it 
was  indorsed,  Potter  altered  it.  Two  questions  were  made 
before  the  court  of  common  pleas,  whether  Potter's  wife 
could  be  a  witness,  and  upon  whom  lay  the  burden  of  the 
proof  as  to  the  alteration  of  the  bill.  The  first  point  was  not 
decided.  On  the  second.  Best,  C.  J.,  said,  but  we  are  of 
opinion,  that  where  an  alteration  appears  upon  the  face  of 
the  biU,  the  party  producing  it,  must  show,  that  it  was  made 
with  consent  of  parties,  or  before  the  issuing  of  the  bill.  And 
Park,  J.,  says,  where  the  plaintiff  sues  on  an  instrument, 
which  has  manifestly  been  altered,  it  is  for  him  to  show,  that 
the  alteration  was  not  improperly  made.  I  am  sure  this  has 
been  decided;  and  good  sense  points  out  that  it  ought  to  be  so, 
because  the  defendant  can  have  no  means  of  knowing  the  cir- 
cumstances of  a  subsequent  alteration.  The  rest  of  the  court 
concurred.  In  this  case,  it  is  true,  that  nothing  is  said  about 
the  stamp  laws;  and  the  general  position  seems  applicable  to  all 
written  instruments.  But  if  the  law  respecting  deeds  is  such 
as  we  suppose,  is  it  to  be  believed,  that  the  whole  doctrine  is  to 
be  changed,  without  a  single  reference  to  the  ancient  decisions 
regarding  deeds,  or  any  authority  cited?  Or  can  we  suppose, 
after  what  feU  from  the  court  in  Masters  v.  MSler,  that  the  court 
mean  to  make  a  distinction  between  notes  and  deeds,  and  yet 
that  such  a  distinction  should  not  be  attended  to,  in  this  casef 
Besides,  five  years  after  this  decision,  a  discussion  arose  before 
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Lord  LyndhvTBti  which  would  have  been  quiie  nnneoessazy,  if 
the  general  principle  is  settled ,  in  the  last  case,  that  is 
supposed. 

Ihylor  V.  Moseley,  6  Car.  &  P.  273;  25  Serg.  &  Lowb.  393. 
That  was  an  action  upon  a  bill,  drawn  hj  Thorn  upon  the  de- 
fendant, in  favor  of  one  Knight,  and  accepted  by  the  defendant. 
It  was  proved,  that  Thorn   took  words  out  of  writings  by  a 
chemical  process;  that  the  words,  "  one  hundred  and  twenty- 
fife  pounds,"  the  sum  for  which  the  bill  was  drawn,  were  com- 
pressed in  too  small  a  space;   that  the  paper  there  was  rather 
darker,  etc.     When  indorsed,  it  was  in  the  same  state  as  at  the 
trial.    It  was  accepted,  bj  the  defendant,  "  payable  at  Cock- 
bom;"  bnt  the  last  words  were  not  in  the  handwriting  of  the 
defendant.      For  the  defendant,  Henman  v.   Dickinson   was 
cited  as  in  point.    The  plaintiff's  counsel  say  nothing  about 
that  case,  but  in  face  of  it,  insist,  that  the  other  side  must 
show,  that  the  alteration  was  made  after  the  acceptance.     The 
judge  tells  him,  he  must  make  out  the  case;  he  still  insists 
upon  that  point;  and  his  lordship  says,  the  question  is,  whether 
the  defendant  was  party  to  such  a  contract.     The  better  way 
will  be  to  reserve  the  point,  and  not  stop  the  cause.    According 
to  the  case  of  Bishop  v.  Chambre^  it  seems  to  be  a  question  for 
the  jury,  if  the  plaintiff  gives  no  account  of  the  alteration, 
whether  it  was  made  after  the  note  had  beoome  a  perfect  in- 
strument in  the  hands  of  the  payee.     He  then  submits  to  the 
jury,  whether  from  the  circumstances  attending  the  bill,  there 
was  not  an  alteration;  and  if  so,  whether  it  was  since  the  accept- 
ance: if  it  was,  he  says,  it  was  not  the  defendant's  contract. 
He  then  goes  on,  and  reads  Lord  Tenterden's  opinion,  that  it 
lay  on  the  plaintiff  to  account  for  the  suspicious  form  and  ob- 
vious alteration  of  the  note;  and  then  leaves  it  to  the  jury, 
whether  the  alteration  was  after  the  acceptance.    He  says  not 
a  syllable  about  the  case  of  Henman  v.  Dickinson.      Had  he 
recognized  it  as  law,  he  would  only  have  said  to  the  juiy,  as 
the  plaintiff  has  failed  to  account  for  this  alteration,  your  veiv 
diet  must  be  for  the  defendant:  instead  of  which,  he  leaves  it 
to  them  to  find,  even  though  the  plaintiff  has  not  accounted 
for  it,  whether  it  was  made  before  or  after  acceptance.    Such  is 
Lord  Lyndhurst's  construction  of  the  law,  subsequent  to  that 
decision.    If,  then,  the  case  in  the  common  pleas  does  import 
all  that  is  daimed,  it  would  seem  not  to  be  recognized  to  that 
extent,  by  any  case  before  or  after  it.    We  do  not,  then,  feel 
bound  by  it. 
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In  New  Hampshire.  The  case  of  Boweny.JiBwMf  2N.  H.  543, 
was  an  action  upon  a  note,  altered  in  its  date,  from  1809  to  1819. 
There,  Woodbury,  J.,  says:  "This  alteration  was  made  after 
delivery;  and  the  note  being  under  the  plaintiff's  control,  it 
must  be  presumed  to  have  been  done  by  him  or  his  direction." 
He  then  goes  on  to  say,  that  "  the  intent  must  be  fraudulent; 
it  must  be  done  with  an  eye  to  gain  an  advantage;  and  that  can 
not  be  the  case,  if  the  alteration  makes  the  sum  leas,  or  gives 
longer  time  of  payment;  and  whether  the  alteration  is  fraudu- 
lent, should  be  submitted  to  the  jury."  Without  inquiring 
how  far  these  rules  are  eooformable  to  our  law,  it  is  enough  to 
say,  that  if  adopted,  they  would  prevent  a  new  trial;  as  it  can 
not  be  claimed,  the  alteration  could  have  been  made  by  the 
plaintiff  with  an  eye  to  his  advantage,  or  for  fraudulent  pur- 
poses. 

But  in  New  Jersey,  in  the  case  of  The  President  and  Directors 
of  the  Cumberland  Bank  y.  BiaUt  1  Halst.  215,  the  question  be- 
fore us  was  fully  discussed,  by  counsel.  That  was  an  action  by 
the  indorsee  against  the  maker  of  a  note.  Hall  made  a  note 
payable  to  C.  AcUm  and  H.  Thompson,  or  order,  which  was  by 
them  indorsed,  but  the  words,  H.  Thompson,  were  erased,  so 
that  it  read  payable  to  0.  Acton,  or  their  order.  The  judge  at 
the  eironit  charged  the  jury,  that  the  plaintiff  was  bound  to  ac- 
count for  this  alteration;  and  unless  it  was  shown  to  have  been 
done  before  the  execution  of  the  note,  the  law  presumed  it  was 
done  afterwards.  Another  question  arose  in  the  case,  and  judg- 
ment was  reversed.  The  opinion  of  the  court  is  not  given;  but 
in  the  marginal  note,  the  reporter  states  these  as  the  points  de- 
cided: "  1.  The  law  does  not  presume  that  an  alteration  apparent 
on  the  face  of  a  note  was  made  after  its  execution;  2.  But  whether 
the  alteration  was  after  or  before  the  execution  of  the  note, 
appears  to  be  a  question  for  the  jury  to  decide." 

And  in  Nichols  v.  Johnson,  10  Conn.  198,  where  an  alteration 
was  made  on  the  memorandum  book  of  an  auction  sale,  by  add- 
ing a  date.  Judge  Ohurch,  in  giving  the  opinion  of  the  court, 
says:  '*  It  is  not  to  be  presumed  the  alteration  was  made  by 
the  plaintiff,  as  there  were  no  facts  disclosed  from  which  such 
presumption  can  arise." 

The  result  to  which  we  have  arrived  is,  that  where  there  is 
an  erasure  or  alteration  in  an  instrument  under  which  a  party 
derives  his  title,  and  the  adverse  party  claims,  that  such  erasure 
or  alteration  was  improperly  made,  the  jury  are,  from  all  the 
eircumstances  before  them,  to  determine,  whether  the  instm- 
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meDt  is  thereby  rendered  inTalid.  Ciroumstances  may  be  sucb 
as  may  require  this  explanation  on  the  part  of  the  plaintiff;  or, 
on  the  other  hand,  may  arise  where  it  would  be  absurd  to  re- 
quire it.  In  the  present  case,  it  is  claimed,  there  is  a  legal 
presumption  which  requires  the  jury  to  belieye,  that  the  plaintiff 
altered  this  not^  after  its  execution,  and  without  the  consent 
of  the  opposite  party,  not  that  he  might  receive  more  upon  it» 
but  that  he  might  be  entitled  to  one  hundred  dollars  less. 
Such  a  presumption,  in  face  of  eVery  motive,  we  are  entirely 
satisfied,  no  rule  of  law  requires;  and  the  charge  was  submitted 
to  the  jury  precisely  as  it  should  have  been.  Of  course,  there 
ought  not  to  be  a  new  trial. 

In  this  opinion  the  other  judges  oonoorred,  except  Chubch, 
J.,  who  was  absent. 

New  trial  not  to  be  granted. 


Cited  with  approval  in  Hayden  v.  Ooodnow,  30  Conn.  109,  npon  the  point 
that  the  effect  of  erasures  made  by  the  plaintiff  in  a  note  held  by  him  npon 
his  title  was  a  question  of  fact  for  the  jury. 

Alteration  ov  Wbitikos. — This  subject  is  considered  at  length  in  the 
note  to  Woodworth  v.  Bank  qfAmerie<i,  10  Am.  Deo.  267  et  teg.  Effect  of, 
is  generally  to  make  the  writing  inoperative:  lVoodwor(h  v.  Bank  (ifAmeriea^ 
d.  239;  Walton  v.  Walton,  11  Id.  456;  BalA  v.  Clenuon,  13  Id.  684;  LfwU 
r,  Payn,  18  Id.  427.  Chaagee  may  be  made  by  consent:  Oamfbell  v.  MeAf^ 
ikur,  II  Id.  787. 


Whipple  v.  Fuller. 

[11  CoinraoxiouT,  682.] 

At  Common  Law  an  Action  upon  the  case  may  be  matntaiDod  for  a 
tious  civil  suit,  in  which  there  was  no  arrest  or  holding  to  baiL 

AcmoN  ON  THB  Statute  to  prevent  vexatious  suits,  can  not  be  joined  with 
an  action  on  the  case  at  common  law  for  such  a  suit. 

Judgment  by  Default  cures  no  other  defects  than  those  of  form. 

Imfropeb  Misjoinder  of  two  causes  of  action  is  not  cured  by  plea  and 
judgment,  where  the  defendant  pleaded  the  general  issue  and  then  suf- 
fered judgment  by  default. 

AonoN,  brought  by  Fuller  againfit  Whipple  for  a  vexatious 
suit.  The  complaint  contained  two  counts,  the  first  being 
upon  a  statute  of  Connecticut  to  prevent  such  suits;  and  the 
second  was  in  case  at  common  law.  Each  count  claimed  nine 
hundred  dollars  damage.  The  defendant  pleaded  the  ^^eueral 
issue,  but  subsequently  suffered  judgment  by  default.  The 
plaintiff  remitted  the  damages  to  three  hundred  dollars,  and 
took  judgment  for  that  amount. 
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Judaon  and  Johmon,  for  the  plaintiff  in  error« 
Chddard  and  Dyer,  contra. 

Chubch,  J.  The  declaration  in  the  case  to  be  reyiewed  on 
this  writ  of  error,  contains  two  counts:  one  founded  upon  the 
statute  of  this  state  to  preyent  yexatious  suits,  in  which  the 
plaintiff  demands,  under  that  statute,  to  recoTer  treble  dam- 
ages; and  the  other  is  a  count  at  common  law  for  the  malicious 
prosecution  of  a  yezatious  and  malicious  civil  action. 

Several  objections  are  urged,  by  the  defendant,  against  the 
first  count,  which  are  of  little  importance,  and  of  which  we 
need  not  speak,  any  further  than  to  say,  that  we  do  not  recog- 
nize their  validity.  But  the  defendant  in  the  court  below,  the 
present  plaintiff  in  error,  supposing  his  objections  to  the  sufS- 
cicncy  of  the  first  count  sustainable,  next  objects  to  the  second 
oount,  and  claims,  that  no  action  will  lie  at  common  law,  to 
recover  damages  sustained  in  consequence  of  being  maliciously 
sued  and  prosecuted  in  an  unfounded  civil  action,  unless  the 
body  of  the  defendant  in  such  action  was  arrested,  or  holden 
to  bail;  neither  of  which  was  done  in  the  vexatious  suit  com- 
plained of.  This  objection  requires  consideration.  It  certainly 
has  received  plausibility,  if  not  direct  countenance,  from  the 
remarks  of  some  learned  commentators,  as  well  as  from  the  de- 
cisionB  of  courts. 

Lord  Ooke  says:  ''And  therefore,  where  it  is  said,  that  a 
man  shall  not  be  punished  for  suin^  of  writs  in  the  king's 
courts,  be  it  of  right  or  wrong,  it  is  regularly  true;  but  it 
faileth  in  this  special  case  of  the  writ  of  replevin:''  Co.  Lit. 
161,  a.  Mr.  Chitty,  in  his  learned  notes  to  the  commentaries 
of  Sir  William Blackstone,  says:  "It  seems,  before  the  statutes 
entitling  the  defendant  in  civil  actions  to  costs,  if  the  suit 
terminated  in  his  favor,  he  might  support  an  action  against  the 
plaintiff,  if  the  proceeding  was  malicious  and  without  probable 
cause.  But  since  the  Stat.  4  Jac.  I.,  c.  3,  which  gives  costs 
to  a  defendant  in  all  actions,  in  case  of  a  nonsuit  or  verdict 
against  the  plaintiff,  and  other  statutes  giving  costs  to  defend- 
ants in  other  stages  of  the  cause,  it  seems  that  no  action  can 
be  supported  merely  in  respect  of  a  civil  suit  maliciously  insti- 
tuted, except  in  some  cases  under  particular  legislative  pro- 
visions:" 8  Bl.  Oom.  126  (Ohit.  ed.)  Judge  Swift,  in  his  Digest, 
vol.  1,  p.  492,  says:  "It  is  well  settled,  that  at  common  law, 
no  action  will  lie  against  one  for  bringing  a  civil  buit,  however 
malicious  and  unfounded,  unless  the  body  of  the  party  is  im« 
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prisoned,  or  holden  to  bail;  in  all  other  eases,  the  costs  the 
party  recovers,  are  supposed  to  be  an  adequate  compensation 
for  the  damage  he  sustains."  And  in  the  case  of  Purton  y. 
Ebnnor^  1  Bos.  &  PuL  205,  it  was  decided,  that  no  action  is 
sustainable  for  a  yexatious  ejectment:  7  Petersd.  Abr.  5;  12  Id. 
403. 

It  seems  to  be  conceded,  however,  that  where  anything  is 
done  maliciously,  besides  merely  commencing  and  prosecuting 
the  malicious  or  vexatious  action,  a  suit  for  damages  sustained 
by  such  act,  may  be  maintained.  And  therefore  it  is,  that  an 
action  is  sustainable  for  a  malicious  arrest,  or  a  holding  to  bail 
for  too  large  a  sum,  and  for  maliciously  suiug  out  and  levying 
a  writ  of  fieri  facias:  1  Lev.  275;  2  Wils.  305;  Austin  v.  Debnam, 
8  Barn.  &  Cress.  139;  10  Serg.  &  Lowb.  37;  3  Chit.  Bl.  104; 
12  Petersd.  Abr.  399.  Upon  the  same  principle,  an  action  may 
be  maintained,  where  the  property  of  a  party  has  been  mali- 
ciously attached  upon  mesne  process,  under  all  jurisdictions 
where  such  attachments  are  known:  Hob.  205,  266;  1  Ld. 
Raym.  377;  Gyfford  v.  Woodgate,  11  East,  297;  WeUs  v.  Noyes^ 
12  Pick.  324. 

But  we  wish  to  place  our  decision  of  this  question  upon 
broader  principles;  principles  which  we  believe  have  received 
the  sanction  of  the  common  law  in  its  earliest  ages.  Before 
the  statute  of  Marlbridge,  which  was  passed  in  the  fifty-second 
year  of  Henry  III.,  no  costs  were  recoverable  in  civil  actions. 
This  statute,  and  others  subsequently  enacted,  gave  costs  to 
successful  defendants,  as  it  is  said,  by  way  of  damages  against 
the  plaintiff,  pro  /also  clamore.  Whatever  might  have  been 
true  when  the  several  statutes  giving  costs  were  enacted,  we 
can  not,  at  this  day,  shut  our  eyes  to  the  truth  known  by  every 
body,  that  taxable  costs  afford  a  very  partial  and  inadequate 
remuneration  for  the  necessary  expenses  of  defending  an  un- 
founded suit;  and  of  course  this  remedy  is  not  adequate  to  re- 
pair the  injury  thus  received;  and  the  common  law  declares, 
that  for  every  injury  there  is  a  remedy.  Before  the  statutes 
entitling  defendants  to  costs,  existed,  they  had  a  remedy  at 
common  law,  for  injuries  sustained  by  reason  of  suits  which 
were  malicious  and  without  probable  cause:  Co.  Lit.  161  a;  3 
Lev.  210;  2  Wils.  305,  379;  Hob.  266;  4  Mod.  13;  3  Chit.  Bl. 
125.  And  this  principle  is,  and  ought  to  be,  operative  still,  in 
all  cases  where  the  taxation  of  costs  is  not  an  ample  remedy: 
SaviOe  v.  Boberls,  12  Mod.  208;  S.  C,  1  Salk.  14.  It  is  upon 
this  principle,  in  part  at  least,  that  actions  have  ever  been  sua- 
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tained  for  maUeioas  Griminal  prosecutions,  in  which  no  costs 
are  taxed  in  favor  of  the  accused:  1  Salk.  14;  10  Mod.  148; 
Smith  ▼.  Sixon,  2  8tr.  977.  So  also,  if  two  or  more  conspire 
to  vex  and  harass  any  person  with  groundless  and  malicious 
civil  suits,  they  were  not  only  punishable  criminalUer,  bat 
liaUe  to  a  dvil  action:  Stanndford  P.  C.  172;  2  Inst  562;  Co. 
Lit  161  a. 

In  Waison  v.  Freeman,^  Hob.  205,  and  cited  in  Esp.  Dig.  527, 
it  is  said,  that  "  if  a  man  sue  me  in  a  civil  suit,  yet  if  his  suit 
be  utterly  without  ground,  and  that  certainly  Imown  to  him- 
self, I  may  have  an  action  against  him  for  the  damages  he 
putteth  me  unto  by  his  ill  practice." 

Indeed,  the  principle  upon  which  the  second  count  in  this 
declaration  is  sustainable,  aside  from  the  averment  that  the 
plaintiiTs  property  was  attached,  is  the  same  which  sanctions 
the  well-known  and  frequent  actions  for  malicious  prosecu- 
tions, and  furnishes  remedies  by  actions  on  the  case  for  the 
abuse  ol  legal  process:  2  Saund.  PL  and  Ev.  651;  Ludiington 
V.  Peek,  2  Oonn.  700;  8w^  v.  Chamberlain,  3  Id.  537;  W<U»m 
V.  WatMou,  9  Id.  141.  And  we  may  say,  as  applicable  to  the 
claim  of  the  plaintiff  under  this  count,  in  the  language  of  a 
learned  writer  on  the  subject:  "  Whatever  engines  of  the  law 
malice  may  employ  to  compass  its  evil  designs  against  innocent 
and  unoffending  persons,  whether  in  the  shape  of  indictment 
or  information,  which  charge  a  party  with  crimes  injurious  to 
his  fame  and  reputation,  and  tend  to  deprive  bim  of  his  liberty; 
or  whether  such  malice  is  evidenced  by  malicious  arrests,  or  by 
exhibiting  groundless  accusations,  merely  with  a  view  to  occasion 
expense  to  the  party,  who  is  under  the  necessity  of  defending 
himself  against  them,  the  action  on  the  case  affords  an  ade- 
quate remedy  to  the  party  injured:"  2  Selw.  N.  P.  1054.  Or  we 
may  say  with  Bayley,  J. ,  in  the  case  of  Elseey.  Smiih^  2  Chit.  304; 
18  Serg.  &  Lowb.  344:  ''  If  a  party  falsely  and  maliciously,  and 
without  probable  cause,  put  the  law  in  motion,  that  is  properly 
a  subject  of  an  action  on  the  case." 

We  think,  therefore,  upon  the  fundamental  principles  and 
analogies  of  the  common  law,  that  the  second  count  in  this 
declaration  is  good.  But  notwithstanding  each  count  in  this 
declaration,  separately  considered,  is  good,  yet  we  are  of  opin- 
ion, that  these  counts  could  not,  by  law,  be  joined  in  one 
declaration;  that  there  is  here  a  misjoinder  of  actions;  and  that 
for  this  cause  alone,  the  declaration  is  insufficient. 

1.   Watertrr, 
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Tbe  general  rule  on  this  subject,  or  the  rule  controlling  the 
greatest  class  of  cases,  probably  is,  that  causes  of  action,  which, 
at  common  law,  require  the  same  judgment  and  the  same  gen- 
eral issue,  may  be  joined  iu  several  counts  in  one  declaration. 
But  to  this  rule  there  are  many  exceptions.  Therefore,  actions  of 
debt  on  bond,  and  covenant  broken,  can  not  be  joined,  although 
the  general  issue  of  non  est/actum,  and  the  common  law  judg- 
ment of  mi»erioordia,  are  common  to  both.  Neither  can  actions 
of  account  or  replevin,  or  an  action  on  book,  in  this  state,  be 
joined  with  any  other  cause  of  action.  And  the  reason  is,  that 
the  forms  of  proceeding  in  some,  as  well  as  the  essential  nature 
and  forms  of  judgment  in  others  of  these  actions,  are  different 
from  the  forms  of  proceeding  and  judgments  in  all  other  cases: 
1  Chit.  PI.  196;  Oould  PI.  215,  216;  12  Petered.  Abr.  646,  649. 

The  first  count  in  this  declai:^tion  is  founded  upon  the  stat- 
ute to  prevent  vexatious  suits;  and  the  plaintiff,  by  virtue  of 
that  statute,  demands*  to  recover  treble  damages.  And  the 
second  count  is  at  common  law,  on  which  single  damages  only 
are  recoverable.  If  a  general  verdict  be  given  for  the  plaintiff, 
upon  this  declaration,  or  a  judgment  by  default  be  rendered, 
is  the  court  to  assess  single,  or  double  damages?  The  law  re- 
quires a  judgment  upon  one  of  these  counts,  to  be  essentially 
different  from  the  judgment  to  be  rendered  upon  the  other. 

Tbis  defect  is  incurably  fatal,  and  would  have  been  so,  even 
after  verdict:  1  Chit.  PI.  206;  Gould  PI.  219;  Brigden  v.  Parki 
etal,2  Bos.  &  Pul.  424. 

It  was  contended,  that  this  defect  was  cured,  by  plea  and 
judgment.  The  plea  was  the  general  issue,  and  the  judgment 
was  rendered  upon  default.  It  is  certain,  that  if  a  Terdiot,  in 
this  case,  would  not  have  cured  this  defect,  a  plea  oould  not. 
But  a  plea,  to  cure  a  defect  in  the  proceedings,  must  be  such  a 
plea  as  by  legal  intendment  at  least,  admits  the  facts,  the 
omission  of  which,  causes  the  defects  complained  of.  But  in 
this  case,  the  general  issue  admitted  nothing;  it  denied  every- 
thing: 1  Chit.  PL  400;  1  Swift  Dig.  778. 

And  a  judgment  by  default,  cures  no  other  defects  than  those 
of  form :  Gould  PL  506. 

We  therefore  advise,  that  the  judgment  of  the  county  oourt, 
in  this  case,  be  reversed. 

In  this  opinion  the  other  judges  concurred. 

Judgment  to  be  reversed. 

Cited  in  LinsUy  v.  Bua/mell,  15  Conn.  237,  upon  the  point  tlmt  tazabU 
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eofltt  afford  a  very  partial  and  inadequate  remuneration  for  the  neoeonuy  ex- 
penaea  of  defending  an  nnfonnded  suit.    Also  cited  in  Stone  ▼.  StevetUf  12  Id. 


Maucioub  PROOBCUnoH.— To  maintain  this  action  it  ia  ewiential  that 
malioe  on  the  part  of  the  defendant,  the  plaintiff  in  the  proeeontion,  com- 
plained of,  and  a  want  of  probable  cause  for  instituting  such  prosecution,  be 
shown:  Frowman  v.  Smith,  12  Am.  Dec  265,  note.  Where  in  the  prosecution 
of  a  civil  action,  a  plaintiff  malidonsly,  and  without  probable  cause,  seizes  the 
body  of  the  defendant,  he  wiQ  be  liable  in  an  action  for  malicious  prosecution: 
WiUkumB  ▼.  Ilmnterp  14  Id.  600.  So  where  an  attachment  is  sued  out 
malicioosly  and  without  probaUe  cause,  and  levied  upon  the  defendant*s 
foods»  the  plaintiflf  is  liable:  Id.  See,  aa  to  the  order  ol  proof  in  an  action  for 
malioioaa  prosecution,  Frowman  t.  Smith,  12  Id.  268,  note.  Sea  the  note  to 
ikgoo/ge  ▼•  Brewer,  28  Id.  257,  for  a  discussion  of  this  action. 
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EIean's  Lessee  v.  Hoffeoeer. 

[2  Haxukotoii,  108.] 

BzBOUTOBT  Devisxs  ABB  AflsiONABLB,  Deyisable,  and  traiiBmiauble  to  ths 
representatives  of  the  devisee,  provided  that  the  identity  of  the  latter 
is  certain,  even  before  the  happening  of  the  contingency,  and  that  the 
object  of  the  devise  is  fixed. 

Thb  Ruui  of  the  Common  Law  that  an  Heib  must  be  of  the  blood  of  the 
first  purchaser  is  abrogated  in  this  state  by  the  statute  regulating  the 
course  of  descent. 

Bezsin  IB  not  Necessabt,  in  this  state,  to  make  stock  of  descent. 

BxxcuTOBT  Devises  upon  the  Death  ov  the  Devisee  descend  in  the  same 
course  of  descent,  that  does  other  real  estate  or  interest  in  real  estate,  in 
all  oases  where  the  will  establishing  the  devise  describes  the  devisee 
with  certainty. 

The  Intention  of  a  Testatob  is  to  be  collected  from  the  will  itself. 

Teohnioal  Wobds,  or  Words  of  a  Settled  Legal  Constbuction  used  in  a 
will,  will  be  intended  by  the  court  to  have  been  understood  by  the  tea- 
tator  in  their  proper  meaning,  unless  it  plainly  appear  from  other  parls 
of  the  will  that  they  were  used  otherwise,  or  unless  a  different  construc- 
tion is  necessary  in  order  to  give  sense  to  the  wilL 

The  Division  of  Pbopebtt  Devised  to  Kin  of  Diffebsnt  Degrees  of 
Relationship  is  to  be  per  capita  not  per  stirpea,  where  the  devisees  are 
individually  named;  and  it  is  enough  to  put  the  rule  into  operation, 
that,  though  in  the  devise  there  is  no  mention  of  the  names  of  the  de- 
visees, there  is  in  it  a  specific  reference  to  another  part  of  the  will  in 
which  such  names  are  set  out. 

The  Words  "equally  to  be  divided*'  in  a  devise  to  kindred  will  cause  the 
division  to  be  per  capites  though  it  is  to  kindred  in  different  degrees  of 
relationship. 

Ejbotment.    a  case  stated  presented  facts  of  which  the  fol- 
lowing are  the  only  ones  material:  Thomas  J.  Macomb,  seised 
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im  fee  during  his  life  of  a  &nn  in  New  Castle  county,  by  his  last 
will  and  testameot  deyised  of  the  same  to  his  sister  Elizabeth 
Iffaoomby  his  brother  James  B.  Macomb,  and  the  four  chil- 
dren of  his  deceased   sister,  Jennet  Clayton.    One  third  was 
devised  to  Elizabeth  Macomb  in  fee,  to  be  increased,  howeyer, 
by  a  life  estate  in  enough  of  the  balance  to  bring  it  up  to  one 
half.     This  life  estate,  however,  was  to  determine  in  case  of  her 
marriage,  during  the  life-time   of  James  Macomb  or  of  his 
issue,  and  the  one  sixth  of  the  estate  comprehended  therein  was 
thereupon  to  go  one  half  to  James  Macomb,  the  other  half  to 
the  children  of  Jennet  Clayton,  before  mentioned.     If  the  de- 
termination of  the  life  estate  was  by  her  death,  it  was  to  go  over 
in  the  same  manner.    The  devise  to  James  B.  Macomb  was 
of  one  fourth  of  the  said  real  estate,  to  be  increased,  however,  to 
one  third  upon  the  determination  of  the  life  estate  of  Elizabeth 
Macomb  before  mentioned,  whether  by  her  marriage,  or  by 
her  death  during  the  life  of  himself  or  of  his  issue,  and  was 
expressed  to  be  in  fee,  in  case  he  should  leave  any  child  living 
at  the  time  of  his  death,  otherwise  his  estate  was  to  be  consid- 
ered a  life  estate,  aud  upon  his  death  was  to  determine  and  go 
over  as  an  executory  devise  in  the  manner  following:  "If  his 
said  interest  consists  only  of  the  one  fourth  part,  then  the 
whole  thereof  to  my  said  nephews  and  niecea"  (children  of 
Jennet  Clayton,  whose  names  had  previously  appeared  iu  the 
will),  "  and  their  heirs  and  assigns;  but  if  it  shall  consist  of  the 
one  third  part,  then  the  said  third  part  to  be  equally  divided 
between  my  sister  Elizabeth  and  my  said  nephews  and  nieces, 
their  heirs  and  assigns  forever,  as  tenants  in  common  and  not 
as  joint  tenants." 

The  devise  to  the  nephews  and  nieces  was  also  of  one  fourth, 
to  be  increased  to  one  third  in  the  eventuality  of  the  marriage 
of  Elizabeth  Macomb  during  the  life  of  James  Macomb  or  of 
his  issue,  or  if  such  marriage  did  not  occur,  then  upon  her 
death.  The  devises  to  Elizabeth  Macomb  and  to  the  nephews 
and  nieces  were  expressed  to  be  in  lieu  of  certain  legacies 
bequeathed  to  said  Elizabeth  and  to  Jennet  Clayton,  mother  of 
the  lust-named  relations,  by  their  grandfather,  Thomas  Irons, 
and  were  to  determine  in  case  the  legacies  were  claimed  by  the 
devisees  or  by  any  person  in  their  right.  These  devisees  all 
sur^ved  the  testator  and  became  entitled  under  his  will.  After- 
wai  Is  the  life  estate  of  Elizabeth  Macomb  determined  by  her 
mari'iage  during  the  life-time  of  James  Macomb,  whereby  this 
latter  became  entitled  to  one  third  of  the  estate      Yet  later, 

Am.  Dxo.  Vol.  XXEL— 23 


838  Eean'b  liEsaEE  v.  Hoffaoeeb.      [Delaware, 

Elizabeth  and  her  husband,  plaintiff's  lessor,  conveyed  the  right 
of  said  Elizabeth,  in  the  one  third  of  the  farm  of  which  she  was 
seised  in  fee,  to  Thomas  Olajton;  but  at  the  time  they  reserved 
their  interest  under  the  executoiy  devise.  Afterwards,  Eliza- 
beth Macomb  died,  leaving  her  sarviving  two  sons,  who  both 
died  before  the  institution  of  this  action,  under  age  and  intes- 
tate. Tet  later,  James  B.  Macomb  died  without  issue,  whereby 
the  executory  devise  over  of  the  real  estate  devised  him  took 
effect.  Plaintiff  claiming  as  heir  of  his  two  deceased  children, 
brought  this  suit  to  determine  bis  rights.  The  questions  of  law 
arising  on  the  case  were  reserved  for  the  consideration  of  the 
court  of  errors  and  appeals. 

J.  A.  Bayard,  for  the  plaintiff. 

Drame^  contra. 

By  Oourt,  Blaok,  J.  Upon  the  facts  set  forth  in  the  case 
stated,  two  questions  are  presented  for  decision.  The  first  is — 
How  in  this  state  do  executory  devises  pass  when  the  devisee 
over  dies  intestate,  before  the  contingency  happens,  on  which 
the  devise  over  is  to  vest  or  be  enjoyed?  Is  the  inheritance 
transmitted  according  to  the  rules  of  the  common  law,  or  does 
it  pass  according  to  the  course  prescribed  by  the  act  of  assem- 
bly of  this  state  regulating  the  descent  of  the  real  estates  of  in- 
testates? If  the  former  be  the  rule  by  which  we  are  governed, 
the  lessee  of  Matthew  Kean  can  not  recover  any  part  of  the  land 
in  question,  because  Matthew  Kean  is  not  of  the  blood  of  the 
devisee  over,  nor  the  heir  of  that  devisee  at  the  time  the  con- 
tingency  happened  on  which  the  estate  was  to  vest. 

It  is  admitted  that  with  regard  to  the  one  third  of  the  real 
estate,  devised  to  J.  B.  Macomb,  the  limitation  over  by  way  ol 
executory  devise,  to  the  sister  and  nephews  and  nieces  of  the 
testator,  in  the  event  of  J.  B.  Macomb  dying  without  leaving  a 
child  living  at  the  time  of  his  death,  is  a  good  executory  de- 
vise. The  sister,  Elizabeth,  married  the  lessor  of  the  plaintiff, 
M.  Kean;  she  died  intestate  in  the  life-time  of  her  brother 
James,  leaving  two  sons,  who  both  died  under  age  intestate, 
and  without  issue  during  the  life-time  of  their  uncle  James; 
James  B.  Macomb  afterwards  died,  never  having  married. 

Oontingent  as  well  as  vested  interests  in  either  real  or  per- 
sonal estate,  and  also  executory  devises,  and  all  possibilities 
coupled  with  an  interest,  where  the  person  to  take  is  certain, 
may  be  assigned  or  devised,  and  are  transmissible  to  the  represen- 
tatives  of  the  devisee,  if  he  dies  before  the  contingency  happens: 
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•ad  when  the  contingency  does  happen,  they  Test  in  the  repre- 
sentaiiYe  of  the  real  or  personal  estate  as  the  case  may  be.  It 
is  otherwise,  if  the  object  of  the  limitation  over  is  not  ascer- 
tained or  fixed;  or  the  persons  to  whom  the  estate  is  to  pass 
are  not  ascertainable  until  the  contingency  does  happen;  as  in 
the  case  of  a  limitation  to  the  right  heirs  of  a  person  living; 
for  daring  the  life  of  such  person,  it  can  not  be  known  who  his 
heirs  will  be,  nor  in  whom  the  interest  is.  These  principles 
will  be  found  fully  established  by  the  following  authorities:  4 
Bums  Ecc.  Law,  139;  2  Wils.  29;*  3  T.  R.  93,'  94;  1  Ves.  47,' 
237;*  2  Saund.  888,»  note  h;  1  H.  Bl.  30;^  Talb.  117;  Willes, 
211;'  1  P.  Wms.  664;'  1  Feame  on  Bemr.  534,  536,  540;  2 
Feame,  530  et  aeq.;  4  Kent  Com.  284,  510. 

The  English  rules  or  canons  of  inheritance^^  are  of  feudal 
growth,  and  in  their  most  essential  features  have  not  found 
favor  either  in  this  state,  or  in  our  sister  states:  they  have  been 
very  generally  rejected,  and  each  state  has  adopted  its  own 
rules  regulating  the  descent  of  real  estate,  which  in  the  main 
will  be  found  to  be  the  converse  of  those  which  have  obtained 
in  England.  Primogeniture  among  the  males — ^the  preference 
of  males  to  females — ^the  exclusion  of  the  lineal  ascent  of  the 
inheritance — the  entire  exclusion  of  the  half  blood — have  been 
deemed  in  this  state  unreasonable,  unnatural,  and  harsh  princi- 
ples, inconsistent  with  the  character  and  policy  of  our  govern* 
ment,  and  not  calculated  to  promote  the  true  interests  of  its 
citizens. 

The  system  of  descent,  established  by  statute  in  this  state  as 
to  the  real  estates  of  intestates,  is  as  follows:  When  any  person 
having  title,  or  any  manner  of  right,  legal  or  equitable,  to  any 
lands,  tenements,  or  hereditaments,  dies  intestate  as  to  the  same, 
such  lands  descend  and  pass  in  fee  simple:  1  To  the  children 
of  the  intestate  and  the  lawful  issue  of  any  such  child  or 
children  who  may  have  died  before  the  intestate :  but  if  there 
be  no  such  child  or  children,  or  issue  of  such  child  or  children, 
then,  2,  to  the  brothers  and  sisters  of  the  intestate  of  the  whole 
blood,  and  to  the  issue  of  such  deceased  brothers  or  sisters  who 
may  have  died  before  the  decease  of  the  intestate :  but  if  there 
be  none  such,  then,  3,  in  like  mapper  to  the  brothers  and  sisters 
and  issue  of  such  of  the  half  blood:  but  if  there  be  none  such, 
then,  4»  to  the  father  of  the  intestate;  or,  if  there  be  no  father. 


S.  Jtmm  T.  Arr».  4.  Pwek  v.  Parrot.  6.  Perry  ▼.  Jomm. 
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then,  6,  to  tbe  mother  of  the  intestate;  and  if  there  be  no 
mother,  then,  6,  to  the  next  of  kin  of  the  intestate,  and  to  the 
lawful  issue  of  such  next  of  kin,  who  shall  have  died  defore  the 
intestate.  This  is  the  course,  not  only  where  there  is  a  fee- 
simple  title,  but  where  there  is  any  manner  of  right. 

Such  is  our  system  of  descent;  one  essentially  different  in 
every  important  point  from  that  which  tbe  peculiar  policy  of 
England  has  established  in  that  country.  We  give  no  prefer- 
ence to  males  over  females,  no  preference  to  the  eldest  son. 
We  do  not  exclude  tbe  half  blood  from  inheriting,  if  there  be 
no  heir  of  the  whole  blood.  We  do  not  prohibit  the  lineal  as- 
cent of  the  inheritance,  but  expressly  ordain  that  tbe  father 
shall  inherit  tbe  land  of  tbe  son,  if  he  leaves  neither  issue,  nor 
brothers,  nor  si^sters,  nor  any  issue  of  them.  There  is  nothing 
in  our  act  limiting  tbe  iuberitance,  when  it  passes  collaterally 
or  ascendingly  to  those  who  may  be  of  the  blood  of  tbe  first 
purchaser.  It  does  not  require  us,  in  ascertaining  who  is  heir, 
to  search  for  tbe  first  purchaser,  and  trace  bis  blood  to  tbe 
claimant.  It  classes  tbe  persons  who  are  to  inherit  in  succes- 
sion, and  requires  that  tbey  sball  have  a  certain  connection  or 
relation  to  tbe  intestate,  but  does  not  require  him  to  connect 
himself  by  blood  or  otberwise  with  any  one  beyond  tbe  intes- 
tate, or  with  tbe  first  purchaser,  from  whom  tbe  estate  de* 
Bcended  to  tbe  intestate,  except  where  the  estate  passes  to 
farotbers  and  sisters  under  that  act.  In  tbat  case  the  brothers 
and  sisters  of  tbe  intestate,  who  are  of  the  blood  of  the  ancestor 
or  of  tbe  parent  from  whom  tbe  lands  came  to  the  intestate  by 
devise  or  descent,  are  preferred,  if  tbe  lands  were  thus  acquired. 
If  tbey  were  acquired  otberwise,  tbey  pass  in  the  manner  before 
stated^ 

Such  being  tbe  state  of  our  law,  as  established  by  statute,  can 
we  hold,  as  is  done  in  Englaud.  that  no  one  shall  inherit  lands 
as  heir,  unless  be  be  of  tbe  blood  of  the  first  purchaser;  or  that 
he  wbo  claims  a  fee  simple  by  descent  from  one  who  was  first 
purchaser  of  tbe  reversion  or  remainder,  expectant  on  a  freehold 
estate,  must  be  of  the  same  blood,  and  make  himself  heir  to 
such  purchaser  at  the  time  the  remainder  or  reversion  falls  into 
possession  ?  To  do  so  would,  in  our  judgment,  directly  contra- 
vene our  statute  regulating  descents.  By  it  the  father  is  made 
the  heir  of  his  child,  whenever  the  child  dies  without  issue,  and 
brothers  and  sisters,  or  their  descendants,  without  requiring 
any  connection  by  blood  with  the  person  from  whom  the  child 
derived  the  estate — he  inherits  in  such  case  all  his  estate;  he  is 
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mado  bj  the  act  of  assembly  his  only  heir,  and  takes  every 
interest  of  his  son  however  acquired. 

Suppose  one  dies,  and  his  estate  descends  to  his  grandchild, 
the  mother  of  the  child,  who  was  the  daughter  of  the  grand- 
father, being  dead;  the  grandchild  dies,  leaving  its  father  to 
Burvive;  can  any  doubt  exist  that,  under  our  laws,  the  estate 
would  pass  to  the  father  of  the  child,  although  he  has  not  in 
him  any  of  the  blood  of  the  grandfather,  who  was  the  purchaser 
of  the  land  ?  So,  too,  if  the  estate  came  to  the  child  from  a 
maternal  aunt  who  had  purchased  it,  the  father  would  inherit 
it,  though  not  of  the  blood  of  the  aunt  who  was  the  purchaser. 
The  general  object  of  the  intestate  law  in  this  state  is,  to  con- 
tinue the  estate  in  the  family  of  the  intestate,  without  regard 
to  the  families  or  connections  of  those  from  whom  it  may  have 
descended  to  the  intestate,  and  it  therefore  looks  principally  to 
the  paramount  claim  of  proximity  of  blood  to  the  intestate. 
The  single  exception  is  the  one  we  have  noted. 

In  England,  seisin  is  necessary  to  make  the  stock  of  descent, 
but  not  BO  in  this  state.  With  us,  title  or  any  manner  of  right,  . 
legal  or  equitable,  is  sufficient.  Executory  devises  are  not  con- 
sidered as  bare  possibilities,  but  as  certain  interests  and  estates, 
and  they  vest  or  so  far  vest  before  the  coutingency  happens,  as 
to  pass  to  the  heirs  of  the  devisee  over  who  dies  before  such 
contingency,  in  the  same  manner  as  contingent  remainders. 
They  are  held  to  be  interests  vested,  though  not  in  possession: 
Oumel  V.  Wood,  8  Yin.  112,  Ex.  38;  2  Eq.  Cas.  Abr.  342,  Ex.  21; 
Willes,  213;  Talb.  123;  2  Pearne,  532. 

When,  therefore,  Mrs.  Kean  died  intestate,  her  right  or  inter- 
est in  the  one  third  part  of  the  land  devised  to  James  B.  Ma- 
comb, and  which  was  limited  over  to  her  by  way  of  executory 
devise,  descended  and  passed,  not  to  her  eldest  son,  according 
to  the  rule  in  England,  but  equally  to  her  two  children;  on  the 
death  of  one  of  these  children  the  entire  contingent  interest 
limited  over  to  Mrs.  Kean,  passed  to  the  surviving  child,  and  on 
its  death,  its  entire  interest,  which  was  the  interest  devised  to 
its  mother,  passed,  according  to  our  act  of  assembly  (there 
being  neither  issue,  nor  brothers,  nor  sisters  of  that  child),  to  its 
father,  the  lessor  of  the  plaintiff,  who  thus  acquired  all  the  title, 
interest,  and  right  which  was  given  under  the  will  by  way  of 
executory  devise  to  his  wife,  by  the  testator,  Thomas  J.  Macomb, 
in  the  one  third  of  the  land;  and  when  the  contingency  hap- 
pened of  James  B.  Macomb  dying,  without  leaving  a  child  in 
being,  which  subsequently  did  happen,  Matthew  Kean  had  a 
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legal  right  to  claim,  as  heir  to  his  child,  such  share  of  that  one 
third  part  as  his  wife,  if  living,  would  have  been  entitled  to. 

The  next  question  is,  what  interest  or  share  was  limited  over 
to  Mrs.  Kean  by  way  of  executory  devise  in  the  one  third  of  the 
land  given  to  J.  B.  Macomb,  and  what  portion  to  the  nephews 
and  nieces  of  Mrs.  Clayton,  the  sister  of  the  testator  ?  This  de- 
pends upon  the  construction  of  the  language  used  by  the  tes- 
*  tator  in  his  will.  Was  it  his  intention  that  they  should  take 
per  capita  or  per  stirpes  t 

There  are  some  rules  well  established  in  construing  wills,  to 
which  it  may  be  useful  to  refer. 

The  intention  of  a  testator  is  to  be  collected  from  the  will 
itself,  taking  in  aid  the  general  rules  of  construction  which  have 
been  settled  by  decision.  In  construing  wills,  courts  are 
bounded  by  the  words  it  contains — of  the  words  used  they  are 
to  declare  the  plain  meaning;  if  they  should  adopt  a  different 
course  they  would  become  the  makers,  instead  of  the  expound- 
ers of  the  will:  2  Yes.  &  Bea.  271;*  1  Eden,  43.' 

We  may  privately  think  that  this  or  that  was  the  intention  of 
the  testator,  but  we  are  not  at  liberty  by  private  opinion  to 
establish  a  construction  which  is  against  the  plain  words  of  a 
will,  or  to  give  to  words  a  meaning  contrary  to  that  which  has 
been  assigned  to  them  by  legal  adjudication:  1  Atk.  278,  274; 
1  Yeates,  439.' 

When  a  testator  uses  technical  words,  or  words  which  have 
received  a  settled  legal  sense,  courts  are  bound  to  say  prima 
facie,  that  he  understood  the  meaning  of  them,  and  others  are 
not  to  be  substituted,  unless  by  express  words,  or  from  the 
context;  or  by  an  unavoidable  and  necessaiy  construction  it 
plainly  appears  that  it  was  intended  that  the  words  should  be 
construed  or  used  otherwise,  or  unless  it  becomes  necessaiy  to 
do  so  in  order  to  make  sense  of  the  will:  8  T.  B.  498;^  Doug. 
841,-*  1  Yeates,  343;'  5  Yes.  401,'  402;  2  Ball&B.  204;"  11 
Wend.  279,*  293. 

If  words  be  used  in  a  will  which  have  received  a  settled  con- 
struction, an  established  definite  meaning  by  express  adjudi- 
cation,  such  construction  should,  for  the  sake  of  uniformity  in 
the  disposition  of  real  estate,  and  for  the  security  and  repose 
of  society,  be  adhered  to  by  courts  of  justice,  unless  it  violates 
the  plain  undoubted  meaning  of  the  instrument:   2  P.  Wms. 

1.  JVocI  T.  Wttton,  4.  Comiwbaek  t.  P«rryn.  7.  Honowa^  T.  noUamag. 
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Til,-"  8  Oranch,  134;'  8  T.  B.  66,^  5  Mass.  501/  4  Kent  Com. 
689. 

Lord  Eldoiiy  in  the  ease  of  Lady  Lincoln  t.  PeOum^  in  10 
Yes.  166,  sajBy  with  great  propriety,  "  if  there  is  a  settled  oon- 
straotion  founded  on  cases  decided,  applying  to  the  terms 
nsed,  it  is  better  to  adhere  to  that  settled  construction,  though 
I  may  entertain  some  doubt  whether  it  is  according  to  the  in- 
tention, rather  than  upon  some  grounds  on  which  I  can  not 
rest  on  every  view  of  the  case,  to  come  to  a  decision  having  a 
tendency  to  shape  that  which  forms  a  rule  of  construction,  and 
which  may  in  practice  have  been  acted  on  in  many  cases.'' 

With  this  conclusion  of  Lord  Eldon  we  accord,  and  if  there 
be  a  weUHMttled  legal  construction  of  the  words  and  language 
which  have  been  used  by  Thomas  J.  Macomb  in  his  will,  we 
hold  it  better  to  adopt  that  construction,  although  we  may  have 
some  doubts,  if  such  be  in  strict  conformity  with  the  intention 
and  mind  of  the  testator  when  he  executed  this  will. 

There  are  two  rules  of  construction  recognized  and  estab* 
lished  by  decision,  either  of  which  when  applied  to  this  will, 
leaves  no  doubt  in  our  minds  as  to  what  should  be  the  true 
le^  determination  of  the  question  before  us. 

..  Whenever  property  is  devised  to  children  and  grand- 
children, or  to  brothers  and  sisters  and  nephews  and  nieces,  to 
be  equally  divided  between  them,  and  the  devisees  are  indi- 
fidually  named,  they  take  per  capUa  and  not  per  stirpes.  When 
the  devise  is  to  them  by  name,  they  take  in  their  own  right, 
«nd  not  as  the  representatives  of  another:  the  devise  is  made  to 
khem  nominoHm;  they  are  persoruB  designaUe^  and  they  claim 
Dot  as  representing  their  ancestor,  although  in  the  will  as  a 
descripHo  personal  they  may  have  been  distinguiahed  as  hia 
children,  but  in  their  own  right,  inasmuch  as  the  testator  has 
named  them  specially  and  personally,  as  those  who  have  the 
legal,  personal,  and  individual  right  to  the  benefit  conferred  by 
the  will.  In  the  case  of  BlacUer  v.  Webb,  in  2  P.  Wms.  383,  the 
attomey-geueral  in  his  argument,  contended  that  the  construc- 
tion of  the  will  must  be  the  same  as  *'  if  the  testator  had  par- 
ticularized each  grandchild  by  name,  as  John,  Thomas,  etc., 
when  he  said  there  could  be  no  question  but  that  the  grand- 
children  must  have  taken  per  capUa,  and  not  per  stirpes"  This 
principle  was  not  denied  by  the  opposing  counsel,  and  Lord 
Chancellor  King  expressly  admits  its  correctness,  for  he  decreed 
in  the  case  then  before  him,  that  the  children  and  grandcbil- 

1.  C§mpm'  ▼.  Oomptr,        9.  Lamberts.  PcAm.        t.  SkUdy.  Wriakt,        4.  Jlc  t.  /dc 
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dren  '*  should  each  of  them  take  per  capita,  as  if  all  the  grand- 
children had  been  named  by  their  respectiTe  names."  The 
lord  chancellor  recognizes  the  rule  of  law  as  one  fixed  and 
established,  that  the  devisees  take  per  capita  and  not  per  stirpcB, 
if  they  be  named  by  their  respective  names. 

In  PhiUips  v.  Oarth,  3  Bro.  0. 0.  68,  69,  which  was  the  case  of 
a  bequest  of  the  residue  to  the  next  of  kin,  it  appears  that  this 
priuciple  was,  by  the  counsel  on  both  sides,  acceded  to  as  a 
settled  one,  and  about  which  there  could  be  no  coutroversy. 
Justice  BuUer,  who  sat  in  that  case  for  the  lord  chancellor,  in 
delivering  his  judgment,  says:  "It  is  agreed  that  if  he,  the 
testator,  had  given  it  to  his  next  of  kin  by  name,  they  must 
have  taken  per  capita."  The  applicability  of  this  rule,  which  we 
consider  to  be  one  fully  established,  to  the  case  before  us,  is 
apparent  when  we  examine  the  will  of  Thomas  J.  Macomb.  He 
devises  all  his  real  estate  to  his  sister  Elizabeth,  to  his  brother 
James,  and  to  bis  nephews  and  nieces,  ''Joshua  Clayton,  Eliza- 
beth Clayton,  Jennet  Clayton,  and  Henry  Clayton,  children  of 
my  late  sister  Jennet  Clayton,  in  the  proportions  and  manner 
and  under  the  restrictions  following,  that  is  to  say,"  etc.  In 
this  first  clause  of  his  will,  in  which  he  devises  his  real  estate, 
he  specially  names  all  the  devisees  who  are  to  partake  of  it;  his 
nephews  and  nieces,  as  well  as  his  brother  and  sister.  He  then 
proceeds  to  fix  the  proportions  they  respectively  shall  take,  and 
when  he  comes  to  dispose,  by  way  of  executory  devise,  of  the 
third  devised  to  his  brother,  in  the  event  of  his  dying  without 
issue,  and  which  third  part  is  the  subject  of  the  present  action, 
he  deviHes  it  "to  be  equally  divided  between  my  sister  Eliza- 
beth and  my  said  nephews  and  nieces,  their  heirs  and  assigns  for- 
ever, as  tenants  in  common."  The  devise  is  to  his  naid  nephews 
and  nieces — that  i.s,  those  whom  he  had  previously  designated, 
and  whose  names  he  had  given,  viz.,  Joshua,  Elizabeth,  Jennet, 
and  Henry,  to  be  equally  divided  between  them  and  his  sister. 
By  this  specific  reference  to  his  nephews  and  nieces,  whom  he 
had  previously  named,  tbey  are  as  fully,  individually,  and  per- 
sonally debignated  in  reference  to  this  third  part,  as  if  their 
names  had  been  again  repeated  in  conneotion  with  this  third, 
and  the  construction  of  this  devise  must  be  the  same  as  if  the 
names  had  been  so  repeated. 

The  devise  in  this  will  is  not  to  the  issue  or  children  of  the 
late  Mrs.  Clayton,  but  to  four  of  her  children,  whose  names  are 
given;  and  it  may  be  remarked,  as  to  the  devise  of  the  third 
now  in  controversy,  the  name  of  Mrs.  Clayton  does  not  appear 
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in  any  way  in  conDection  with  it.  Mrs.  Clayton  might  have  left 
other  children.  Had  such  been  the  fact,  could  such  other 
ehildren  have  claimed  a  portion  of  this  third  part  ?  Surely  not. 
And  yet,  if  the  claim  of  these  children  of  Mrs.  Clayton  is  per 
atirpes,  a  representative  one,  all  her  children  would  be  eu titled. 
The  stock  could  not  be  represented  if  one  child  was  excluded. 
2.  The  other  rule  to  which  we  had  reference  as  decisive  of 
the  questioDB  in  this  case  is  ^.his:  The  settled  legal  construc- 
tion of  the  words,  equally  to  be  divided,  when  used  in  a  will  is 
to  cause  an  equal  division  of  the  property  per  capila  and  not 
per  stirpes,  whether  the  devisees  be  children  and  grandchildren, 
brothers  or  sisters  and  nephews  and  nieces,  or  strangers  in 
blood  to  the  testator:  1  Bro.  C.  C.  31;*  3  Id.  64;»  Talb.  251. 

In  the  case  of  Butler  v.  Stratton,  3  Bro.  367,  the  testator  be- 
queathed the  sales  of  certain  property  to  be  divided  equally  be- 
tween B.  C.  Stratton,  John  Stratton,  and  the  children  of  Maiy 
Patterson.  Mary  Patterson  had  four  children,  and  the  question 
was,  whether  the  legacy  should  be  divided  per  stirpes  or  per 
capita,  and  it  was  ruled  by  Lord  Thurlow,  that  the  division 
should  be  per  capita. 

Lord  Eldon,  in  the  case  we  have  before  referred  to,  of  Lady 
Liticoln  V.  Pelham,  in  10  Yes.  176,  says,  when  speaking  of  this 
role,  "  It  has  been  applied  to  many  instances  upon  which 
doubts  have  been  strongly  raised — for  instance,  a  gift  to  a 
brother  and  the  children  of  a  deceased  brother,  who  without  a 
will  would  take  per  stirpes:  yet  it  has  been  held  that  though  the 
law  would  have  given  it  in  moieties,  that  is  not  the  effect  of  an 
express  bequest;"  and  after  decreeing  a  distribution  per  capita, 
his  lordship  adds — "  whatever  the  actual  intention  may  have 
been,  the  legal  effect  is  a  distribution  per  capita;  and  I  can  not 
safely  draw  an  inference  from  the  other  parts  of  the  will,  intro- 
ducing distinctions  tending  to  shake  the  settled  doctrine." 

In  the  case  of  Liigar  v.  Harmon,  1  Cox,  250,  the  testator  be- 
queathed the  residue  of  his  estate  to  be  equally  divided 
amongst  all  and  every  the  child  and  children  of  his  late  cousin, 
Edward  Lugar  and  his  cousin  Philip  Fearis,  and  their  lawful 
representatives,  and  Lord  Kenyon,  then  master  of  the  rolls, 
decreed  one  fifth  of  the  residue  to  Philip  Fearis,  and  a  fifth  to 
each  of  the  four  children  of  Edward  Lugar. 

In  Norihey  v.  Strange,  1  P.  Wms.  341,  there  was  a  bequest  by 
%  freeman  of  London,  of  one  moiety  of  the  surplus  of  his  per- 
sonal estate  to  his  son  A.,  and  the  other  moiety  to  his  children 

1.  fikvaT.JAyridfc.  2.  PhOHpM^.Qortk. 
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and  grandchildren »  and  it  was  ruled  by  Sir  John  Trevor,  master 
of  the  rolls,  that  the  children  and  grandchildren  should  take, 
per  capUa  and  not  per  stirpes;  thej  all  taking  in  their  own  right, 
and  not  by  way  of  representation. 

Blaokler  y.  Webb,  reported  in  2  P.  Wms.  883,  and  to  which  we 
have  heretofore  referred,  is  a  prominent  case  in  relation  to  the 
rale  we  have  stated.  S.  Bagwell  haying  had  seyend  children, 
some  of  whom  were  dead  and  others  living,  by  his  will  be- 
qaeathed  the  surplus  of  his  personal  estate  equally  to  his  son 
James,  and  to  his  son  Peter's  children,  to  his  daughter  Trayene, 
and  to  his  daughter  Webb's  children,  and  to  his  daughter 
Mann.  The  question  was,  whether  the  children  and  grand- 
children should  take  per  capita  or  per  stirpes.  It  was  nrged  for 
the  children  that  the  distribution  should  be  by  stocks^  as  it  wan 
not  probable  that  the  testator  should  intend  his  own  children 
to  take  no  greater  share  of  his  estate  than  each  of  his  grand* 
children,  who  were  of  tender  years,  and  would  require  but  a 
small  expense  for  their  maintenance  and  subsistence.  But 
Lord  Chancellor  King  decreed  that  the  three  children  of  the 
testator,  James,  Traverse,  and  Mann,  and  the  children  of  Peter, 
who  was  dead,  and  the  children  of  Mrs.  Webb,  being  in  all 
fourteen  in  number,  should  each  take  per  capita^  as  if  all  the 
children  had  been  named  by  their  respective  names.  He  held, 
that  the  grandchildren  could  not  take  according  to  the  statute 
of  distribution,  or  in  allusion  thereto,  as  the  testator's  daughter, 
Webb,  was  living,  and  her  children  could  not,  therefore,  repre* 
sent  her:  and  that  it  would  be  to  go  too  much  out  of  the  will, 
and  contrary  to  its  words,  to  determine  that  the  grandchildren 
should  take  per  stirpes,  when  the  meaning  of  the  testator  might 
be  according  to  his  words,  and  that  meaning  a  reasonable  and 
sensible  one. 

By  the  terms  of  the  will  of  Thomas  J.  Macomb,  the  third 
part  of  the  real  estate  on  the  death  of  James  B.  Macomb  with- 
out issue,  is  '*  to  be  equaUy  divided  between  the  testator's  sister 
Elizabeth  and  his  said  nephews  and  nieces,  their  heirs  and 
assigns  forever,  as  tenants  in  common."  The  words  osed  in 
this  will,  "  equally  to  be  divided,"  have  received  a  settled  legal 
construction  in  courts  of  justice,  as  appears  from  the  cases  to 
which  we  have  referred,  and  many  others  which  might  be  cited; 
that  is,  an  equal  distribution  per  capita  amongst  the  different 
legatees;  and  that  too  in  cases  in  which  it  might  well  be  doubted 
if  such  was  the  intention  existing  in  the  mind  of  the  testator, 
as  in  the  case  of  a  father  devising  to  a  living  son  and  the 
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nameroos  ofEspring  of  a  deceased  child;  and  a  brother  devudng 
to  a  sister  and  the  children  of  a  deceased  sister.  The  first  and 
natural  impression  would  be  in  such  cases  that  the  testator 
meant,  that  his  son  and  the  children  of  his  deceased  son.  or  the 
sister  and  her  nephews  and  nieces,  should  take  in  equal  moieties, 
as  the  law  would  apportion  it  in  cases  of  intestacy,  and  not  that 
the  son  or  sister  should  receive  only  a  share  per  capita,  an 
eighth  or  tenth  part  of  the  estate,  according  to  the  number  of 
children  left  by  the  deceased  son  or  sister,  and  each  grandchild 
or  nephew  take  as  much  of  the  estate  as  the  son  or  sister;  and 
yet  in  these  cases  the  law  is  settled  beyond  all  doubt,  that  if  by 
the  will  the  fund  is  to  be  equally  divided,  the  son  or  sister 
takes  no  larger  share  than  one  of  the  grandchildren,  or  nephews 
or  nieces,  unless  there  be  something  in  the  will  plainly  and 
explicitly  controlling  and  overruling  the  established  and  legal 
sense  of  these  words.  A  testator  in  using  such  technical  words 
— words  whose  legal  import  is  settled — is  presumed  in  law  to 
have  understood  and  used  them  in  their  established  legal  sense 
(unless  from  the  will  itself,  or  something  to  which  it  refers,  the 
contrary  clearly  and  satisfactorily  appears),  and  the  legal  opera- 
tion of  such  words  thus  used  must  prevail. 

In  adhering  to  an  established  rule,  and  giving  to  words  that 
oonstmction  and  sense  which  adjudged  cases  have  assigned 
ihem,  courts  of  justice  pursue  the  safe  course,  and  render 
secure  the  tenures  and  disposition  of  property.  Where  land- 
marks  have  been  long  fixed,  it  is  for  the  common  interest  of 
society  that  they  should  be  upheld  and  strengthened,  rather 
than  that  their  foundation  should  be  weakened  or  in  any  man- 
ner impaired.  The  different  provisions  in  this  will,  and  the 
particular  circumstances  of  this  case,  may  be  such  as  to  raise 
doubt  and  conjecture  as  to  the  intention;  but  the  inference 
arising  from  them  is  not  such  (as  was  said  by  Lord  Eldon,  in 
10  Yes.  176)  as  can  overpower  the  settled  construction  of  the 
words  used  by  the  testator.  They  are  not  of  that  plain,  strong, 
oonclusive,  or  overpowering  character. 

It  is  urged  on  the  part  of  the  plaintiff,  that  the  provision  in 
the  will  of  Thomas  J.  Macomb,  in  relation  tcT  the  legacies  of 
five  hundred  pounds  given  to  each  of  his  sisters,  by  the  will  of 
Thomas  Irons,  and  charged  by  the  latter  will  on  the  land  de- 
vised to  Thomas  J.  Macomb,  is  of  a  character  to  control  the 
legal  operation  of  the  language  used  by  Thomas  J.  Macomb  in 
his  will  The  argument  is,  that  the  legacies  given  to  the  sisters 
by  the  grandfather,  were  equal  in  amount;  that  Thomas  J. 
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Macomb  intended  the  deTiaes  in  his  will  to  his  sister  Elizabeth. 
and  the  children  of  his  sister  Jennet,  to  be  in  payment  of  those 
legacies;  and  therefore,  that  the  court  mast  infer  or  presame 
that  the  brother  intended  to  give  his  sister  Elizabeth,  and  the 
children  of  his  sister  Jennet  equally  of  his  estate,  as  the  lega- 
cies of  the  sisters  were  equal,  and  they  by  his  will,  excluded 
from  any  claim  for  those  legacies. 

Such  an  inference,  we  think,  can  not  be  drawn  from  this  will. 
It  is  true  the  legacies  to  the  sisters  from  their  grandfather 
were  equal,  and  charged  on  the  land  devised  by  him  to  Thomas 
J.  Macomb,  but  we  can  not  presume  that  the  latter  designed 
the  sisters  or  their  children  to  take  equal  parts  of  his  estate  in 
satisfaction  of  those  legacies,  when  the  will  plainly  and  ex- 
pressly shows  that  he  did  not  intend  that  they  should  partake 
of  his  estate  equally.  While  single,  Elizabeth,  the  sister,  was 
to  have  one  half  of  the  real  estate,  and  the  nephews  and  nieces 
only  a  fourth.  To  infer  equality  of  interest  under  this  will, 
because  the  legacies  from  Thomas  Irons  to  the  sisters  were  of 
the  same  amount,  would  be  to  violate  tbe  plain  language  and 
clear  and  undoubted  design  of  Thomas  J.  Macomb.  Such 
a  construction  would  reduce  the  share  of  Elizabeth,  even 
while  single,  from  a  half  to  a  third  of  the  estate;  though  it  is 
manifest,  beyond  all  question,  that  her  brother  intended  that 
while  single  she  should  hold  the  one  half  of  his  estate,  and  hia 
nephews  and  nieces  but  a  fourth.  We,  therefore,  can  perceive 
nothing  in  this  provision  of  the  will,  taking  in  connection  with 
it  the  will  of  Thomas  Irons,  that  can,  in  our  judgment,  control 
the  established  construction  and  legal  sense  which  judicial  de- 
cisions have  assigned  to  the  words  used  by  T.  J.  Macomb,  in 
his  will.  It  will  be  remarked,  too,  that  the  provision  by  T.  J. 
Macomb  as  to  these  legacies,  is  not  expressly  in  satisfaction  or 
payment,  but  in  bar;  for  the  language  he  uses  is,  that  the  de- 
vises to  his  sister  and  nephews  and  nieces  are  to  be  in  lieu  of 
the  principal  and  interest  (if  any)  of  those  legacies.  There  is  no 
distinct  admission  that  the  whole  or  even  any  part  is  unpaid. 
His  design  was  to  bar  any  claim  on  his  estate  grounded  on 
these  legucies.  * 

These  nephews  and  nieces  had  no  claim  to  the  legacy  given 
their  mother  by  her  grandfather.  If  unpaid,  it  belonged  to 
their  father,  who  is  still  living,  and  he  might,  after  the  death  of 
Thomas  J.  Macomb,  have  recovered  this  legacy  from  his  estate; 
and  his  children,  the  nephews  and  nieces  of  the  testator,  would 
not  by  that  act  have  been  debarred  from  enforcing  their  claioi 
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to  the  intereBt  in  the  real  estate  of  T.  J.  Macomb,  devised  them 
fay  his  will,  notwithstanding  such  recoTery. 

The  precise  disposition  which  it  was  designed  to  make  of  the 
third  part  of  the  land  devised  to  James  B.  Macomb,  in  case  he 
died  without  issne,  is  a  matter  of  conjecture;  of  inference;  and, 
indeed,  of  considerable  doubt:  for  we  find  in  one  part  of  this 
will  the  testator  providing,  that  in  the  event  of  James  dying,  and 
leaving  no  issue  who  shall  be  living  at  the  time  of  Elizabeth's 
marriage,  then  her  *'  life  estate''  is  not  to  cease.  Why  this  provis- 
ion securing  to  Elizabeth,  after  the  death  of  James  without 
issue,  a  continuance  of  a  life  estate  in  the  moiety  of  the  land,  if 
he  intended  that  on  the  death  of  James  without  issue,  she  should 
have  a  fee  in  the  moiety  ?    It  is  manifest  from  the  will,  that  the 
testator  intended,  if  his  brother  died  without  issue,  his  nephews 
and  nieces  were  to  take  the  one  half  of  his  real  estate  whether 
Elizabeth  married  or  remained  single.     But  it  is  not  equally 
clear  that  he  intended  if  Elizabeth  married,  she  should  then  be 
entitled  to  the  one  half,  or  that  these  nephews  and  nieces  should 
not  have  a  right  to  more  than  the  one  half.     In  the  absence, 
therefore,  of  a  plain  and  explicit  intention,  the  safe  rule  is  to 
adopt  the  settled  legal  interpretation  of  the  language  the  testa- 
tor has  employed.    It  may  have  been,  and  most  probably  was, 
the  design  of  the  testator  to  place  his  sister,  and  the  children  of 
his  deceased  sister,  on  an  equality,  if  bis  brother  died  without 
issue.     But  whatever  his  actual  intention  may  have  been  (and  it 
is  and  must  remain  one  of  conjecture  and  at  least  of  some 
doubt),  the  legal  effect  of  the  language  used  by  him  iu  deviling 
over  the  interest  which  had  been  given  to  James,  as  established 
by  repeated  decisions,  is  to  prevent  that  equality,  and  to  vest  in 
his  sister  Elizabeth,  and  in  each  of  his  nephews  and  nieces,  an 
equal  share  of  that  interest. 

By  the  will  that  interest,  which  is  a  third  part  of  the  land, 
was  to  be  divided  equally  between  Elizabeth  Macomb  (after- 
wards Mrs.  Kean),  Joshua  Clayton,  Elizabeth  Clayton,  Jennet 
Clayton,  and  Henry  Clayton;  that  is,  according  to  the  estab- 
lished sense  of  these  words,  the  share  of  each  of  these  five  de- 
visees was  to  be  equal.  It  could  not  be  "  divided  equally,"  as 
the  will  directs,  unless  each  devisee  received  a  share  equal  to 
that  of  each  of  the  other  devisees.  According  to  our  judgment, 
we  should  unsettle  the  established  doctrine  of  courts  of  justice, 
if  we  should  undertake  to  draw  from  the  other  parts  of  this  will, 
an  inference,  for  it  could  be  nothing  more,  which  would  annul 
or  render  inoperative,  the  plain  l^gal  language  in  which  the 
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devise  in  question  is  conohed.  We  do  not  feel  at  liberty,  as 
was  said  bj  the  master  of  the  rolls,  in  8  Yesej,  42,  by  inference 
or  argument  from  other  parts  of  the  will,  to  control  the  effect 
of  a  positive  bequest.  But  we  hold  it  to  be  our  duty  to  apply 
the  rule  in  6  T.  B.  852:^  ''In  construing  a  will  to  give  effect  to 
the  devisor's  intention,  as  far  as  we  can  consistently  with  the 
rules  of  law,  not  conjecturiug,  bat  expounding  his  will  from  the 
words  used.  And  where  certain  words  have  obtained  a  precise 
technical  meaning,  we  ought  not  to  give  them  a  different  mean- 
ing; for  that  would  be,  as  Lord  King  and  other  judges  have 
said,  removing  landmarks.'' 

Judgment.  And  now,  to  vrit,  this,  etc.,  this  cause  coming  on 
to  be  heard  by  and  before  the  court  here,  and  the  same  being 
debated  by  counsel  on  both  sides  learned  in  the  law,  and  this 
court  having  heard  and  considered  the  questions  of  law  which 
were  directed  to  be  heard  before  this  court,  it  is  considered  and 
adjudged  by  the  court  here,  that  upon  the  death  of  the  said 
James  B.  Macomb,  the  said  Matthew  Kean  took  and  became 
entitled  only  in  and  to  an  undivided  fifth  part  or  share  of  and 
in  the  said  third  part  of  the  said  lands  and  premises  in  the  case 
stated  mentioned,  which  said  third  part  the  said  James  B. 
Macomb  took,  and  became  entitled  to,  under  the  said  will  of 
the  said'  Thomas  J.  Macomb;  and  it  is  further  ordered  by  the 
court  here,  that  the  record  and  proceedings  in  this  cause  be 
remanded  to  the  superior  court  of  this  state,  in  and  for  Kent 
county. 

A  DzvmiON  PIB  SnBpn  was  ordered  in  Boome  v.  Ooimier,  10  Am.  Beo. 
390,  in  the  cue  of  a  legacy  directed  by  the  testator  to  be  divided  equally 
among  his  snrviving  children  and  "the  heirs"  of  a  deceased  son.  In  thai 
case,  BlackUr  y.  WM,  2  P.  Wms.  383,  much  relied  upon  in  thja  principal 
case,  was  doubted,  but  subsequent  cases  in  the  same  state,  New  Jersey,  havs 
recognised  the  authority  of  that  case:  See  note.  When  a  devise  is  to  "heirs'* 
of  several,  and  it  is  evident  that  the  word  "  heirs  "  is  used  as  a  dmgnatio 
Tperwnarumf  the  division  among  the  persons  answering  to  the  description  is 
per  capita:  Ward  v.  Stowe,  27  Id.  238. 

The  Intbntiok  or  a  Tbstatok  is  to  be  sought  from  the  terms  of  the  will, 
notaaiifide.-T/teatfy.  2!Aea^26Am.Dec501.  The  intension  is  to  be  gatiieKed 
from  the  whole  of  the  will  taken  together;  no  part  thereof  should  be  rejected 
when  operation  may  be  given  to  it  consistent  with  the  testator's  general 
intent:  ObooiAofMi  v.  ShmlWf  21  Id.  74»  and  prior  oases  in  this  series  ooUeotod 
innoto  thereta 
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Bailey  v.  Kennedy  et  al. 

(9  DsLAWAXB  Ob.  12.] 

A  OurrsTAiiai  vr  a  Dxbtob  in  satisfactioii  of  a  dobt  dae  by  idm,  will  Im 
oremaohed  in  favor  of  other  creditors,  where  the  yalae  of  the  yruperly 
OQDTeyed  greatly  exceeds  the  amount  of  the  debt,  the  satisfaction  whereof 
was  the  ooosideration  of  the  conveyance. 

PlH>FBBTT  OoNVXTKD  TO  A  DsBTO^  Under  sttch  droomstanoes  will,  in  equity, 
be  deemed  seonrity,  first  to  the  grantee,  and  after  he  has  received  aatis- 
faction  therefrom,  then  for  the  other  creditors. 

BMf  ABATE  Cbediiobs  07  THX  Mbmsers  OF  AN  IiYsoLVSNT  FiBK  STS  entitled 
to  the  separate  property  of  their  debtors,  and  only  the  sorplns  left  after 
Ktisfying  them  can  be  applicable  to  the  discharge  of  the  partnership  debts. 

Bill  to  set  aside  a  oonveyanoe.  The  oonveyance  had  been 
made  sixteen  years  previously,  and  an  aocounting  of  the  rente 
and  profits  was  demanded. 

J.  A.  Bayard,  for  the  plaintiffs. 

O,  Seadtjun.,  contra. 

JoHHSy  Jan.,  ChanoeUor.  The  oomplainants  are  creditors  of 
the  late  firm  of  Kennedy  &  Denning.  Thej  have  proceeded  at 
law  to  jadgment.  The  firm  being  insolvent,  and  also  the  indi- 
vidual members,  these  creditors  seek  relief  in  equity,  by  impeach- 
ing, on  the  ground  of  fraud,  a  conveyance  made  by  Kennedy  of 
a  part  of  his  real  estate  to  his  sister,  Margaret  Kennedy,  now 
Margaret  Talmadge.  The  grantee  took  the  conveyance  in  pay- 
ment and  discharge  of  a  separate  debt,  the  grantor  conveying 
his  separate  property.  The  consideration  for  the  entire  property 
eonyejed  was  the  balanoe  ascertained  by  the  proper  officer  to  be 
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due  from  Kennedy,  as  the  guardian  of  his  siBter,  on  the  settle- 
ment of  his  guardian  account,  to  the  amount  of  three  thousand 
seven  hundred  and  seventy-eight  dollars  and  fifty  cents. 

The  conveyance  was  of  a  life  estate  in  Kennedy  in  a  farm 
situated  in  St.  George's  Hundred,  in  the  state  of  Delaware,  by 
deed,  dated  June,  1820,  for  the  express  consideration  of  three 
thousand  dollars.  The  annual  rental  value  of  this  farm  may 
be  taken  upon  the  proof  to  have  been  six  hundred  dollars. 
The  property  in  Maryland  appears  to  have  comprised  two 
dwelling-houses  and  a  farm.  The  two  dwelling-houses  were 
worth  together,  a  rental  of  twenty-four  dollars  per  annum,  and 
the  farm  was  worth  ninety-five  dollars  per  annum.  Thus  the 
total  annual  value  of  the  property  conveyed  may  be  set  down 
at  seven  hundred  and  nineteen  dollars.  The  annual  interest 
upon  the  debt  due  from  Kennedy  as  guardian,  would  be  about 
two  hundred  and  twenty-six  dollars,  which  sum  being  deducted 
from  the  annual  rental  of  seven  hundred  and  nineteen  dollars, 
leaves  four  hundred  and  ninety-three  dollars,  as  the  excess  of 
rent  over  interest.  This  sum  if  regularly  applied  would,  in 
sixteen  years,  be  sufficient  fully  to  discharge  the  debt  due  from 
the  guardian,  and  leave  a  considerable  surplus,  not  less  in 
amount  than  the  sum  of  four  thousantl  dollars. 

I  have  gone  into  this  calculation,  only  to  ascertain  the  efieet 
and  operation  of  this  conveyance  by  Kennedy  to  his  sister,  sup- 
posing  the  possession  of  Kennedy  to  have  been  consistent  with 
the  deed. 

The  conveyance  in  this  case,  being  prior  to  the  act  of  assem- 
bly relative  to  assignments  by  debtors,  is  not  affected  by  the 
provision  of  that  act  which  avoids  any  preference  among  cred- 
itors given  by  a  debtor  in  contemplation  of  insolvency.  At  the 
time  when  the  conveyance  in  this  case  was  made,  a  debtor  had 
the  power  to  prefer  any  creditor;  but  all  such  transfers  of  prop- 
erty as  modes  of  payment  must  necessarily  be  subject  to  the 
consideration  of  relative  value.  They  were  allowed,  prior  to 
the  act  of  assembly,  upon  the  principle  that  a  debtor  had  a 
right  to  apply  Lis  property  in  discharge  of  his  debts;  and  as  he 
might  confess  a  judgment  and  thus  give  a  preference  to  one 
creditor,  he  was  allowed  by  assignment  to  transfer  his  property 
for  the  benefit  of  his  creditors,  and  in  such  mode  of  conveyance 
to  prefer  any  creditor.  As  the  whole  proceeding  is  based  on 
the  principle  of  payment,  it  would  be  wrong  to  extend  it  so  as 
to  aUow  a  debtor  to  convey  all  his  property  to  a  single  oreditor, 
if  it  greatly  exceeds  in  value  the  amount  of  the  debt  due.    For, 
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by  8o  much  as  the  properly  oonTejed  exceeds  in  valoe  the  debt^ 
it  would  be  a  gift,  a  mere  gratuity,  a  voluntary  conveyance— 
and,  if  permitted  to  stand,  it  would  enable  the  debtor  to  place 
Lis  property  oat  of  the  reach  of  his  creditors,  except  the  one  he 
chose  to  prefer,  and  with  whom  he  might,  by  collusion,  so 
arrange  matters  as  to  eojoy  all  the  benefits  of  the  fraud.  Hence, 
in  all  transfers  like  the  present,  which  is  not  an  assignment  in 
trust  for  the  benefit  of  creditors,  but  an  absolute  conveyance,  it 
18  essential  to  consider  the  value  of  the  property  conveyed  and 
for  which  the  debt  is  the  consideration.  If  it  greatly  exceeds 
the  amount  due,  then,  as  to  such  excess,  the  other  creditors 
have  an  interest,  and  are  entitled  to  have  the  excess  applied  in 
discharge  of  their  debts.  This  is  effected  in  equity  by  consid- 
eriug  the  property  conveyed  as  a  security — ^first,  to  the  grantee, 
and  on  his  being  fully  paid,  then  that  the  balance  be  applied  to 
the  other  creditors. 

As  I  am  of  opinion  in  this  case  that  the  value  of  the  property 
conveyed  greatly  exceeded  the  amount  of  the  debt  due;  and 
considering  also  that  the  circumstances  attending  the  transaction 
are  suspicious,  I  shall  direct  an  account,  as  prayed  for  by  the 
bill.  It  should  be  observed,  however,  that  this  was  the  separate 
property  of  EcDuedy,  and  that  the  complainants  are  proceeding 
to  collect  a  partnership  debt.  The  separate  creditors  of  Ken- 
nedy must  be  aUowed  to  come  in  and  be  first  satisfied  before  the 
fond  arising  from  the  separate  property  can  be  applicable  to 
partnership  debts  due  from  Kennedy  and  Denning. 
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Leidig  V.  Rawbon. 

(1  BOAMMOV,  9TX] 

AvKABMHT  ViBiAHcni  between  an  inetnimeDt  introdnoed  in  eridenoe  framtiM 
one  set  oat  in  a  pleading  ia  obviated  by  the  failure  of  plaintiff  to  ol^|eil 
to  iti  introdootion,  soch  failure  being  deemed  a  oonfeenon  tbat  tbo 
inatmment  in  evidence  is  relevant  to  the  issue. 

ICauob  asd  Want  ov  Pbobablb  Causb  must  concar  to  support  an  aotioa  for 
malicious  prosecution. 

A  Vabiakob  bbtwxbm  ak  Imstsuicxnt  offered  in  evidence  from  that  set  forth 
in  the  pleadings,  where  this  latter  is  not  of  the  foundation  of  the  aotioiit 
is  immatrfsrial  unless  it  be  of  such  character  as  to  cause  a  strong  probabil- 
ity that  the  two  instruments  are  not  identical. 

▲  PBoeBOUToa  is  not  Liable  for  an  indictment  brou^t  in  by  the  gnnd 
jury,  if  that  body  found  it  in  disregard  of  his  evidence;  as  woold  be  tba 
ease  were  they  to  find  an  indictment  for  one  offense  when  the  proseoator^i 
evidence  before  them  was  to  the  commission  of  another. 

IIAIJCIOU8  Pbosscution^What  Evidence  Inadmissible  to  Show  Want  o» 
Malioe. — Where  a  witness  was  asked  whether  the  proaeoutor  in  an  in- 
dictment for  peijury,  defendant  in  the  present  action  for  malicious  proM- 
ontiony  had  not  understood  himself  to  have  been  prosecuted  for  hureeny 
by  the  plainti£^  in  a  prior  proceeding  instituted  against  him  by  the  la^ 
ter,  in  a  justice's  court,  the  question  was  held  improper;  although  the 
indictment  for  perjury  was  obtained  because  of  the  plaintiflrs  oath  made 
in  that  proceeding. 

Trespass  on  the  case.    The  case  appears  from  the  opinion. 

A.  Ooideg  and  J.  Semfld^  for  the  appellant,  defendant  below. 

H.  Eddy,  J.  8.  Oreaihouse,  and  8.  T.  8awyer,  contra. 

By  Oourtf  LooKWoop,  J.    This  was  an  action  of  trespass  on 
the  case,  oommenoed  by  Bawson  against  Leidig,  in  the  Mont- 
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gomeiy  ciioait  court,  for  malioioasly  indioting  Bawson  for 
perjury.  The  defendant  below  pleaded  not  gniltj.  On  the 
trial  of  the  oanee,  Leidig  read  in  eyidence  to  the  jury,  without 
objection,  an  affidavit  made  before  Josiah  Wright,  esq.,  a 
JQBtioe  of  the  peace  for  Montgomery  county,  by  Daniel  Bawson, 
in  the  words  following,  to  wit: 

*'  March  third  day,  in  1834,  the  people  of  the  State  of  Dlinois 
against  John  Steerman  and  George  Leidig  and  Henry  Bloodner. 
Whereas  Daniel  Bawson,  of  Bond  county,  and  state  of  Illinois, 
personally  appeared  before  me,  a  justice  of  the  peace  in  and  for 
the  county  of  Montgomery,  and  state  of  Illinois,  and  made 
oath  that  the  above-named  John  Steerman  and  George  Leidig 
and  Henry  Bloodner  did  forcibly  take  away  two  yoke  of  oxen, 
and  other  articles,  which  I  believe  I  had  an  interest  in:" 

Which  being  read  to  the  jury,  Leidig's  counsel  offered  to 
give  evidence  to  prove  that  Bawson,  in  making  said  affidavit, 
swore  falsely;  but  the  court  decided  that  such  evidence  should 
not  be  given  to  the  jury.  To  which  opinion  the  defendant  ex- 
cepted. The  following  exceptions  were  also  signed  on  the 
trial,  to  wit:  ''That  defendant  called  J.  A.  Wakefield,  esq., 
who  was  counsel  for  George  Leidig,  before  Josiah  Wright,  esq., 
on  third  of  March,  1834,  in  the  prosecution  of  the  People  against 
Leidig  and  others,  to  prove  that  Leidig  understood  that  case 
to  be  for  larceny  in  taking  Bawson's  oxen,  and  proposed  this 
question:  'Did  the  defendant,  Leidig,  understand  on  the  trial 
before  Justice  Wright,  that  he  was  answering  to  a  prosecution 
for  stealing  the  oxen?'  which  was  objected  to  by  the  plaintiff, 
and  the  objection  sustained  by  the  court." 

The  refusal  of  the  court  to  permit  the  defendant  to  give  evi- 
dence to  prove  that  Bawson  in  making  the  affidavit  swore 
falsely,  and  the  decision  of  the  court  in  refusing  to  receive  the 
testimony  of  Wakefield,  are  assigned  for  error. 

The  questions  arising  out  of  these  bills  of  exceptions,  will  be 
examined  in  their  order.  The  reason  why  the  circuit  court  re- 
fused to  permit  the  defendant  to  prove  the  affidavit  of  the 
plaintiff  to  be  false,  is  not  stated  in  the  bill  of  exceptions.  It 
KB  however  fairly  to  be  presumed,  that  it  was  because  there 
was  a  variance  between  the  affidavit  read  on  the  trial,  and  the 
oath  alleged  in  the  indictment  to  have  been  taken  by  Bawson 
before  the  justice;  the  making  of  which  oath,  was  the  founda- 
tion of  the  indictment  for  perjury.  If  the  variance  was  the 
cause  of  rejecting  the  testimony  to  prove  its  falsity — ^and  no 
other  reason  appears  probable — the  court  below  erred.    The 
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mffidavit  beings  read  without  objection,  was  an  implied  admiBsioii 
on  the  part  of  the  plaintiff,  that  it  was  the  affidavit  or  oath  that 
was  before  the  grand  juiy,  as  the  basis  of  the  indictment  against 
him.  For  what  purpose  did  Leidig  offer  this  affidavit  to  the 
jury,  as  part  of  his  defense,  unless  to  show  the  grounds  he  had 
for  prosecuting  Rawson  for  perjury  ?  The  court  can  perceive 
no  other  object,  and  the  plaintiff  not  objecting  to  it,  is  pre- 
cluded from  denying  that  it  was  relevant  to  the  point  in  issue. 

In  actions  for  malicious  prosecutions,  it  is  a  rule  of  law,  thai 
there  must  be  both  malice  and  a  want  of  probable  cause,  to  jus- 
tify a  recovery.  This  rule  of  the  law  is  founded  upon  principles 
of  public  policy:  2  Stark.  Ev.  911,  and  authorities  there  cited. 
The  defendant  may  give  in  evidence  any  facts  which  show 
that  he  had  probable  cause  for  prosecuting,  and  that  he  acted 
in  good  faith,  upon  the  ground  of  suspicion:  Id.  916. 

But  conceding  that  there  is  a  variance  between  the  affidavit 
read,  and  the  oath  mentioned  in  the  declaration,  and  that  the 
plaintiff  had  objected  to  the  reading  of  the  affidavit,  ought  the 
objection  to  have  prevailed?  The  rule  of  law  applicable  to 
variances,  is,  that  whenever  an  instrument  of  writing  or  a  rec- 
ord is  not  the  foundation  of  the  action,  a  variance  is  not  mate- 
rial, unless  the  discrepancy  is  so  great  as  to  amount  to  a  strong 
probability  that  it  can  not  be  the  instrument  or  record  described. 
Test  this  affidavit  by  this  rule. 

It  is  to  be  observed  that  it  is  not  stated  in  the  indictment^ 
whether  the  oath  administered  by  the  justice  to  Bawson,  was  or 
was  not  in  writing.  The  oath  mentioned  in  the  indictment,  and 
the  affidavit,  were  both  made  before  the  same  justice,  and  on 
the  same  day.  The  prosecutions  in  both  were  carried  on  in 
behalf  of  the  people.  The  indictment  alleges  that  Bawson 
charged  Leidig  with  feloniously  taking  two  yoke  of  oxen,  two 
plows,  and  two  log  chains,  the  property  of  Bawson.  The 
affidavit  states  that  Leidig  and  others  did  forcibly  take  away 
two  yoke  of  oxen  and  other  articles  which  Bawson  believed  he 
had  an  interest  in.  From  this  comparison  of  the  two  state- 
ments, no  doubt  can  exist  that  they  both  refer  to  the  same 
transaction.  For  what  object  could  Bawson  make  his  complaint 
to  the  justice,  on  oath,  but  to  charge  Leidig  with  stealing  his 
oxen  and  other  articles  ?  The  justice  could  not  try  an  action  of 
trespass  for  taking  the  oxen,  as  their  value,  vrith  the  other 
articles,  was  much  beyond  a  justice's  jurisdiction.  Had  Baw* 
son  intended  to  institute  a  civil  action  against  Leidig,  no  oath 
wonld  have  been  necessary.    The  complaint  that  was  exhibited 
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in  the  affidavit  before  the  justioe  of  thepeaoe,  waa  Babstantiallj, 
though  not  technioallj,  a  charge  that  Leidig  had  feloniously 
stolen  the  oxen  and  other  articles,  and  so,  doubtless,  the  justioe 
and  RawBon  considered  the  matter  when  the  oath  was  admin- 
istered and  the  warrant  issued.  The  language  used  in  the  in* 
dictment,  is  that  of  the  grand  jury  and  the  prosecuting  attor- 
ney, and  for  which  Leidig,  as  the  prosecutor,  is  not  responsible, 
if  he  stated  nothing  but  facts,  however  great  the  yariance  may  be 
between  the  language  used  in  the  indictment,  and  the  facts  sworn 
to  by  the  prosecutor.  To  illustrate  this  position:  Suppose  A. 
goes  before  the  grand  jury,  and  swears  that  B.  has  stolen  his 
goods.  The  grand  jury,  however,  find  a  bill  for  robbery.  On 
the  trial,  B.  is  acquitted  because  the  charge  is  not  proved  as 
laid.  B.  then  brings  his  action  against  A.  Would  it  not  be 
competent  for  A.  to  show  that  he  only  complained  against  B. 
for  larceny,  before  the  grand  jury,  and  that  B.  was  guilty  of 
the  larceny  charged?  Certainly  he  could;  for  the  gist  of  the 
action  for  malicious  prosecution,  is,  that  the  prosecutor  acted 
maliciously,  and  without  probable  cause.  If  there  is  no  malice, 
or  if  there  is  probable  cause,  the  action  will  not  lie.  The 
mistake  of  the  grand  jury,  in  finding  a  wrong  bill,  can  not  make 
a  party  liable  who  has  acted  in  good  faith. 

Again,  suppose  Leidig  in  entering  his  complaint  to  the  grand 
juiy,  had  exhibited  the  affidavit  above  referred  to,  and  com- 
plained  that  Bawson  in  making  that  affidavit,  had  sworn  falsely; 
yet  the  grand  jury  had  found  the  bill  of  indictment  described 
in  the  declaration,  and  on  the  trial  of  the  indictment,  Bawson 
was  acquitted,  because  the  court  decided  upon  the  production 
of  the  affidavit,  that  no  such  false  oath  had  been  taken,  as  the 
one  set  forth  in  the  indictment;  would  it  not  be  competent  for 
Leidig  on  the  trial  of  an  action  for  malicious  prosecution,  to  show 
that  there  was  falsehood  in  the  affidavit?  It  clearly  would. 
The  court  are  therefore  of  opinion,  that  circumstanced  as 
this  case  was,  the  circuit  court  erred  in  refusing  to  permit 
Leidig  to  prove  the  falsity  of  the  affidavit  read  on  the  trial. 
We  are  also  of  opinion  that  the  circuit  court  decided  correctly 
in  refusing  to  permit  Wakefield  to  answer  the  question  asked 
him.  Had  the  question  been  whether  he,  as  counsel  of  Leidig, 
had  informed  him  that  he  was  prosecuted  for  larceny,  the 
question  would  have  been  proper  as  part  of  the  res  gesUs. 
It  might  have  tended  to  show  the  absence  of  malice:  2  Stark. 
922. 

The  judgment  of  the  circuit  court  is  reversed  with  costs,  and 
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the  cause  remanded  with  direotions  to  the  oiieait  oonrt  of 
Montgomery  connty,  to  award  a  venire  de  novo. 
Judgment  reversed. 

The  doctrine  of  the  prindpAl  case,  that  where  an  fautniment  Is  not  the 
foandation  of  an  action  a  Tarianoe  is  immaterial,  nnlese  the  diacrepancy  ia  ao 
great  aa  to  amomit  to  a  atrong  prohability  that  the  inatmment  offered  ia  not 
the  one  described,  waa  approved  in  HuU  y.  BlaiadeU,  1  Scam.  334;  Pimm' 
Uigh  y.  Cooh,  13  HL  670;  SUviton  v.  Earnest,  80  Id.  619.  To  the  effect  that 
malice  and  want  of  probable  canae  moat  concur,  the  principal  caae  waa  ap- 
proved of  in  MUehinwn  v.  Crou,  58  Id.  870;  BarreU  v.  Spaids,  70  Id.  4ia 
In  McBean  v.  BUchie,  it  waa  cited  aa  an  aathority  to  the  effect,  that  from  an 
aoqnittal  upon  a  criminal  charge^  the  law  will  not  preaome  want  of  probable 
eanae  for  the  proaecation. 

What  Variancks  akb  Immatxbzal  between  the  recorda  aet  out  in  the 
pleadinga  in  actiona  for  maliciooa  proaecntlon  and  thoae  introduced  in  evi- 
dence: Adams  v.  Liaher,  25  Am.  Dec  102;  Momy  v.  liiUer^  24  Id.  680; 
MiOer  v.  Brown,  23  Id.  093. 

Maucb  akd  WAmf  or  Pbobablb  CkusKmuatccncurtoaupportaaaotion 
for  malicioua  proaecntion:  Adams  v.  Lisher,  25  Am.  Dec  102s  Tmrmsr  v. 
WaUser,  22  Id.  329,  and  note  page  337. 


Thobnton  V.  Davenpobt. 

[1  BoAioiov,  296.] 

A  MoBiiQAGS  or  Pkbsonal  Pbopbbtt  will  not  JuanvT  thi  iHfSBxirGB  a§ 
Fraud,  from  the  other  fact  proved,  that  it  waa  made  on  the  day  that  a 
judgment  waa  obtained  againat  the  mortgagor. 

DiBD  UPON  Valuablb  Constoeration  doea  not  come  within  the  praviaiona 
of  the  atatnte  of  franda  and  perjoriea. 

Oonyktanobs  or  Goods  and  Chattrls  whxre  PossiBfaoN  a  Bbtazbsd  bj 
the  vendor,  are  fraudulent  per  se,  unleaa  auch  retention  be  oonaiatant 
with  the  object,  intent,  and  atipulationa  of  the  deed  of  conveyance 

A  Bona  Fids  Mortoaob  or  Personal  Propkbtt,  though  the  poaaoaaion  ia 
not  changed,  is  valid  againat  all  peraona,  if  by  the  atipnlation  of  the 
iDOrtgage  it  is  provided  that  poeaeaaion  ahall  be  retained  by  the  dmh^ 
gagor  until  the  maturity  of  the  mortgage  debt. 

Ths  case  appears  from  the  opinion. 

fif.  Breeee  and  Wm,  Thomas,  for  appellant^  defendant  below. 

J,  Lambom,  contra. 

By  Court,  Wilson,  0.  J.  By  agreement  of  the  partiee^  ihia 
ease  was  submitted  to  the  court  upon  a  statement  of  facte, 
aooompaDied  by  a  deed  of  mortgage  made  by  Wilhite  to  Thorn- 
ton. By  this  deed,  Wilhite  conveys  to  Thornton  a  variety  of 
persoDal  property,  for  two  hundred  dollars,  with  a  condition, 
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that  if  Wilhite  will  pay  to  Thornton,  at  maturity,  a  note  of  two 
hundred  dollars,  with  twelve  per  centum  interest  in  one  year, 
then  the  deed  is  to  be  yoid,  otherwise  absolute.  It  is  also  stip- 
ulated that  Wilhite  is  to  retain  possession,  and  to  have  the  use 
of  the  property  until  the  day  of  payment.  He  is,  also,  at  his 
own  expense,  to  keep  the  property  (part  being  live  stock),  and 
%t  the  expiration  of  the  year,  if  the  debt  be  not  paid,  deliver  it 
up  to  Thornton  in  good  condition.  The  facts  agreed  upon,  are, 
that  Wilhite  was  indebted  to  Thornton  in  the  sum  of  two  hun- 
dred dollars,  the  amount  for  which  he  executed  his  note,  and 
that  the  mortgage  was  made  to  secure  this  debt.  Davenport 
and  Henderson  were  also  creditors  of  Wilhite,  and  on  the  same 
day  that  the  mortgage  was  made,  obtained  a  judgment  against 
him,  and  soon  after,  but  before  the  expiration  of  the  year,  levied 
their  execution  on  the  mortgaged  property  in  the  possession  of 
Wilhite. 

Upon  this  statement  of  the  case,  the  court  below  decided  the 
deed  from  Wilhite  to  Thornton  to  be  void  as  to  the  creditors  of 
Wilhite,  and  consequently  subject  to  the  execution  of  Daven- 
port and  Henderson.  To  support  this  position,  it  must  be 
shown  that  the  transaction  between  Wilhite  and  Thornton  was 
fraudulent  in  fact,  or  that  the  conveyance  is  of  such  a  character 
that  the  law  will  imply  fraud;  and  that  countervailing  testi- 
mony of  fair  intention,  will  not  redeem  it  from  this  inference. 
That  the  sale  from  Wilhite  to  Thornton  is  not  fraudulent  in 
fact,  is  apparent  from  a  consideration  of  all  the  circumstances 
attending  the  transaction,  as  admitted  by  the  parties.  The 
sufficiency  of  the  consideration  upon  which  the  mortgage  was 
made  is  not  questioned.  It  is  admitted  that  Wilhite  was  in- 
debted to  Thornton  in  the  sum  of  two  hundred  dollars,  and 
that  the  property  mentioned  in  the  deed  was  mortgaged  to  se- 
cure this  debt.  The  only  circumstance  of  a  questionable  char- 
acter is,  the  execution  of  the  mortgage  on  the  same  day  of  the 
rendition  of  the  judgment  against  him,  in  favor  of  Davenport 
and  Henderson.  But  this  fact  unaccompanied  by  any  other 
circumstance  calculated  to  cast  suspicion  upon  the  transaction, 
is  not  of  itself  sufficient  to  attach  to  it  the  imputation  of  fraud, 
and  thereby  taint  and  render  void  the  whole  transaction.  The 
transfer  to  Thornton,  in  its  most  unfavorable  aspect,  only 
amounts  to  a  preference  of  one  creditor  to  another;  a  privilege 
to  which  the  debtor  is  always  entitled.  Even  an  insolvent 
debtor  may  prefer  one  creditor  to  another,  and  his  motives  for 
BO  doing,  provided  the  preferred  creditor  has  done  nothing  im- 
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proper,  can  not  be  inquired  into;  nor  is  the  time  when  this 
preference  is  indicated,  material,  provided  it  is  anterior  to  the 
lien  set  up  to  avoid  it:  Marbury  t.  Brooks,  7  Wheat.  556;  5  Pet. 
Cond.  B.  846;  Spring  et  al.  y.  S,  C.  Ins,  Co.,  8  Wheat.  268;  5 
Pet.  Cond.  E.  434. 

There  being  no  circumstances  then  attending  the  conyeyanoe 
of  the  property  from  Wilhite  to  Thornton,  from  which  fraud  in 
fact  can  be  inferred,  it  becomes  necessary  to  inquire  whether  it 
is  alike  free  from  the  inference  of  fraud  in  law.  In  the  aiga* 
ment  of  the  case,  the  statute  of  frauds  and  perjuries  was  ad- 
verted to;  but  as  the  deed  under  review  was  made  upon  valu- 
able consideration,  it  does  not  come  within  the  provisions  of  that 
statute.  The  case,  therefore,  depends  entirely  upon  the  prin- 
ciples of  the  common  law;  and  it  is  to  be  regretted  that  the 
judicial  determinations  relative  to  the  rules  governing  the  trana- 
fer  of  personal  property,  which  are  of  so  much  importance,  and 
such  general  application,  have  not  been  more  stable  and  defi- 
nite. But  wbile  the  decisions  of  the  courts  of  several  of  the 
states  have  been  vacillating  and  discordant,  those  of  England, 
as  well  as  those  of  a  large  majority  of  the  states,  have  been  uni- 
form and  consistent;  and  the  principle  well  established  by  those 
decisions,  is,  that  all  conveyances  of  goods  and  chattels,  where 
the  possession  is  permitted  to  remain  with  the  alienor  or  vendor, 
is  fraudulent  per  se,  and  void  as  to  creditors  and  purchas- 
ers, unless  the  retaining  of  possession  be  consistent  with  the 
deed,  as  in  case  of  an  absolute,  unconditional  sale,  where  the 
possession  does  not  "  accompany  and  follow  the  deed."  Here 
the  vendor's  possession  is  not  merely  evidence  of  fraud,  bat,  by 
legal  inference,  is  a  fraud  per  se,  and  can  not  be  rebutted  by 
testimony  of  fair  intention;  because  the  possession  not  remain- 
ing with  the  person  shown  by  the  deed  to  be  entitled  to  it, 
works  deception  and  injury.  But  where,  from  the  nature  and 
provisions  of  the  conveyance,  the  possession  is  to  remain  with 
the  vendor,  and  the  transaction  is  bona  fide^  its  so  remaining  ie 
consistent  with  the  deed,  and  does  not  avoid  it. 

The  application  of  these  principles  to  the  present  case,  will 
clearly  establish  the  validity  of  Thornton's  title  to  the  property 
in  controversy.  The  conveyance  from  Wilhite  was  a  mortgage, 
the  legitimate  object  of  which  was  to  secure  to  a  creditor  a  just 
debt;  and  it  was  expressly  stipulated  in  the  deed  that  Wilhite 
should  retain  possession  of  the  mortgaged  property,  until  the 
debt  became  due.  Had  not  the  deed  contained  this  authority 
for  his  possession,  there  is  no  doubt  but  his  retaining  it  wonld 
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have  eonstitoted  a  legal  fraud.  Such  too  would  have  been  the 
effect  of  bis  remaming  in  possession,  if  the  deed  to  Thornton 
had  been  an  absolute,  in  place  of  a  conditional  one,  though 
authorized  by  its  terms.  lu  the  first  case  his  possession  would 
not  be  authorized  by  the  deed;  and  in  the  other,  it  would  be 
inconsistent  with  its  character,  and  therefore  void.  Neither  of 
these  objections,  however,  applies  in  this  case.  Wilhite'H  pos- 
session of  the  property  is  consistent  with  the  object  and  iutent 
of  the  deed,  and  is  warranted  as  well  by  its  stipulations  as  by 
its  usual  and  legal  operations;  for  it  is  of  the  nature  of  a  secu- 
rity that  the  debtor  should  retain  possession  until  the  day  of 
payment  be  past 

Among  the  numerous  authorities  from  which  these  principles 
are  deduced,  there  are  several  cases  directly  analogous  to  the 
present,  such  as  the  case  of  Cadogan  v.  Kennei,  Gowp.  432, 
where  by  settlement  before  marriage,  the  husband  conveyed  all 
his  household  goods  to  trustees,  to  the  use  of  himself  for  life, 
with  remainder  over,  and  with  a  proviso  that  he  should  retain 
possession  and  enjoy  the  property;  his  doing  so,  the  court  said, 
being  consistent  with  the  object^  intent,  and  provisions  of  the 
deed,  did  not  render  it  void. 

Such  too  was  the  decision  in  the  case  of  Clayboum's  Execu' 
tors  V.  EiU^  1  Wash.  177  [1  Am.  Dec.  452],  which  was  the  case 
of  a  mortgage  of  personal  property,  with  an  express  stipulation 
that  the  debtor  should  retain  possession.  The  only  deduction 
from  these  and  numerous  similar  cases,  is,  that  mortgages, 
marriage  settlements,  and  limitations  over  of  chattels,  are  valid 
against  all  persons,  without  delivery  of  possession;  provided  the 
transfer  be  bona  Jide,  and  the  possession  remuin  with  the  person 
shown  by  the  stipulations  of  the  deed  to  be  entitled  to  it. 
Were  a  different  rule  to  prevail,  one  which  would  not  under 
any  circumstances  sanction  the  separation  of  the  title  to  per- 
sonal property,  from  the  possession,  it  would,  in  many  cases, 
render  the  transfer  of  personal  property  to  suit  the  convenience 
of  parties,  extremely  inconvenient,  and,  in  some  cases,  impossi- 
ble; as  where  from  the  situation  of  the  property  at  the  time,  it 
».as  incapable  of  delivery;  as  in  the  case  of  a  sale  of  a  ship  at 
sea,  or  the  limi4;&tion  over  of  chattels,  after  the  use  of  them  for 
life  or  for  ye.  rs,  to  another.  I  admit  that  there  are  some  an- 
ihoritiea  which  seem  to  militate  against,  and  others  that  are 
less  equivocally  opposed,  to  the  rule  here  laid  down,  which  per- 
mits the  possession  of  personal  property,  in  cases  like  the 
present,  to  be  separated  from  the  title.     But  I  think  the  piin- 
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ciple  80  well  established  bj  an  oyerwhelming  current  of  anthori- 
ties,  that  no  ai^gfuments  drawn  from  policy,  will  justify  the  court 
in  departing  from  it. 

The  judgment  of  the  circuit  court  is  therefore  rerersed,  with 
costs. 

Judgment  reversed. 

LocswooD,  J.,  dissenting.  I  can  not  concur  in  the  opinion  of 
the  court,  because  I  believe  that  where  the  motive  for  the  sale 
or  mortgage,  is  the  security  of  the  vendee  or  mortgagee,  and 
the  vendor  or  mortgagor  is  permitted  to  retain  the  possession 
and  visible  ownership  for  the  convenience  of  the  parties,  it  is  a 
fraud,  though  the  arrangement  be  inserted  in  the  deed  or  mort- 
gage. The  policy  of  the  law  will  not  pennit  the  owner  of  per* 
Bonal  property  to  create  an  interest  in  another,  either  by 
mortgage  or  absolute  sale,  and  still  continue  to  be  the  visible 
owner.  The  law  will  not  stay  to  inquire  whether  there  was 
actual  fraud  or  not;  it  will  infer  it  at  all  events;  for  it  is  against 
sound  policy  to  suffer  the  vendor  or  mortgagor  to  remain  in 
possession,  whether  an  agreement  to  that  effect  be  or  be  not  ex* 
pressed  in  the  deed.  It  necessarily  creates  a  secret  incumbrance 
as  to  personal  property,  when  to  the  world  the  vendor  or  mort- 
gagor appears  to  be  the  owner,  and  he  gains  credit  as  such,  and 
is  thereby  enabled  to  practice  deceit  upon  mankind.  If  the 
possession  be  withheld  pursuant  to  the  terms  of  the  agreement, 
some  good  reason  for  it,  beyond  the  convenience  of  the  parties, 
must  appear;  and  the  parties  must  leave  nothing  unperformed 
within  their  power  to  secure  third  persons  from  the  conse- 
quences of  the  apparent  ownership  of  the  vendor  or  mortgagor. 
In  support  of  my  views  on  this  subject,  I  have  used  the  lan- 
guage of  Chancellor  Kent,  commenting  on  the  case  of  Clow  t. 
Woods,  6  Serg.  &  B.  277  [9  Am.  Dec.  846].  In  that  case  the 
supreme  court  of  Pennsylvania  decided,  that  the  deliveiy  of  the 
goods  is  held  to  be  as  requisite  in  the  case  of  a  mortgage  of 
goods,  as  in  the  case  of  an  absolute  sale  under  the  statute  13 
and  27  Elizabeth,  and  that  merely  stating  on  the  face  of  the 
deed,  that  possession  was  to  be  retained,  is  not  sufficient  to  take 
the  case  out  of  the  statute,  even  in  the  case  of  a  mortgage  of 
goods. 


The  principal  oaaa  was  died  in  favor  of  the  pontion  that  poaseanon  rnnak 
follow  a  transfer,  or  that  otherwise  it  will  be  void  and  fraadalent  as  to  oredii> 
oni,  in  KUchell  v.  BraUon,  1  Scam.  303;  Powen  v.  Oreen^  14  III.  389;  Tkomp- 
$on  V.  Verk,  21  Id.  74;  Allen  v.  Carr,  85  Id.  388;  but  it  was  held  in  Leieher 
v.  Norton,  4  Scam.  579,  citing  the  principal  case,  that  a  mortgage  of  peraonal 
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property,  though  poaaesnon  was  retained  by  the  mortgagor,  waa  not  necea- 
■arfly  f randnlent. 

The  general  role  laid  downm  the  principal  caae,  that  in  a  oonTeyanoeof  per- 
ponal  property,  the  poeaeaaion  thereof  remaining  with  the  vendor  ia  a  fraud 
incapable  of  explanation,  waa  approved  and  followed  in  the  following  caaea^ 
in  which  the  principal  caae  waa  cited:  RMfiea  v.  Phelp$,  3  Qilm.  464;  Dexter 
V.  Parkins,  22  111.  146;  Beese  v.  MUcheU,  41  Id.  S68;  Lernen  v.  Robinson,  59 
Id.  118;  Tickmr  v.  McClelland,  84  Id.  474.  The  principal  caae  waa  cited  in 
Francis  v.  Rankin,  84  Id.  170,  to  the  effect  that  it  ia  competent  to  a  debtor 
to  aecore  a  creditor,  notwithatanding  that  it  ia  done  in  a  manner  that  will 
nltimately  delay  other  creditora.  The  principal  caae  waa  likewiae  cited  in 
Reed  v.  Eames,  19  Id.  596;  Vaughan  v.  Thompson,  Id.  81. 

EeTXHTIOK  of  PoSSBSaiOK  OF  PXBSONAL  PbOFBRTT  BT  yEND0B.^In  8\B\fi 

V.  Thompson,  21  Am.  Dec.  718,  it  waa  held  that  anch  retention  waa  evidence 
of  frand,  aa  againat  creditora  of  the  vendor  or  bona  fide  porchaaera,  whether 
the  aale  be  absolote  or  conditional,  and  the  evidence  woold  be  conclarive 
imleaa  a  anfficient  ezcoae  be  ahown.  In  Pennsylvania,  a  retention  of  poaaea- 
aion  by  a  mortgagor,  aeema  to  render  the  mortgage  frandnlent  and  void  aa 
to  creditora:  Clow  v.  Woods,  9  Id.  846.  In  Misaoari  it  waa  held,  that  after  a 
aale  of  peraonal  property,  retention  of  poeaeaaion  by  the  vendor  rendered  the 
tranaaction  frandnlent  aa  to  anbaeqnent  porchasers:  Rocheblave  v.  Potter,  14 
Id.  805.  So  in  New  York,  in  Sturtevant  v.  Ballard,  0  Id.  281,  the  aame  doc- 
trine appeara  to  have  been  maintained;  bnt  from  the  note  thereto  it  will 
appear  that  the  preaent  rale  eetabliahed  by  atatnte,  ia  that  retention  of  poe- 
aeaaion ia  only  prima  fads  evidence  of  fraud.  The  Vermont  rule  alao  appeara 
to  be  that  a  retention  of  poeaeaaion  by  the  vendor  ia  a  fraud  in  law,  and 
aakea  the  aale  void  aa  againat  creditora:  Boardman  v.  Keeler,  15  Id.  670; 
FleUber  v.  Howard,  10  Id.  686;  Batchelder  v.  Carter,  19  Id.  707.  The  gen- 
eral rale»  however,  ia  that  thia  ia  only  prima  facie  evidence  of  fraud,  and 
therefore  may  be  rebutted:  BisseU  v.  Hopkins,  15  Id.  259;  Cobum  v.  Picker* 
ing,  14  Id.  383,  note;  Kid  v.  Mitchell,  9  Id.  702;  Brooks  v.  Powers,  8  Id.  99; 
Barrow  v.  Paxton,  4  Id.  354;  Hodges  v.  Blount,  1  Id.  563. 

Where  the  deed  ia  one  of  mortgage  the  general  rule  aeema  to  be  the  aame^ 
that  i%  the  retention  of  poeaeaaion  will  be  prima  facie  evidenoe  of  fraud,  in- 
deedy  but  not  evidence  ci  a  character  that  may  not  be  rebutted:  Hundley  v. 
WM,  20  Am.  Deo.  189;  HolbrookY.  Baker,  17  Id.  236;  Patten  v.  SmUh,  10 Id. 
166;  Haven  v.  Low,  9  Id.  25;  Barrow  v.  Paxton,  4  Id.  354.  In  Vermont^ 
where  the  atrict  rule  prevaila  that  retention  of  poeaeaaion  of  chattela  by  a 
vendor  ia  a  fraud  in  law,  an  exception  prevaila  in  favor  of  a  purchaaer  at  an 
eseention  aale,  it  being  held  that  retention  of  poaaeeaion  by  defendant  in 
execution  after  a  aale  by  theaheriff  ia  not  a  fraud  in  law,  and  will  not  vitiate 
the  purchaaer'a  title:  Boardman  v.  Kesler,  15  Id.  670  and  note,  wherein  it 
appeara  that  the  exoepiion  ia  one  of  general  acceptation.  SteshtK  Batchelder 
V.  Carter,  19  Id.  707. 
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Holmes  v.  Schofield. 

[4  BiJUSSlOBD,  171.] 

BiOBT  OF  Possession  ukdeb  a  Contract  for  the  Sale  of  Land  remaina  in 
the  yendor  until  fall  payment  is  made  and  the  vendee  haa  ooroplied  with 
everything  required  to  entitle  him  to  a  conveyanoe;  it  is  not  auffioieiit 
that  he  has  paid  part  of  the  purchase  price  and  executed  hia  notea  for 
the  residue. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  Brovm,  C.  Fletcher^  and  O.  Butler ^  for  the  appellant. 

J,  Morrison^  for  the  appellees. 

BLACKit>BD,  J.  This  was  an  action  of  assumpsit  brought  hj 
Samuel  W.  Schofield  and  William  T.  Ball  against  William 
Holmes.     The  case  stated  by  the  declaration  is  as  follows: 

On  the  nineteenth  of  January,  1835,  the  parties  entered  into 
an  agreement  in  writing,  by  which  the  defendant  below  agreed 
to  sell  to  the  plaintiffs  certain  real  estate,  for  the  sum  of  one 
thousand  eight  hundred  dollars.  The  plaintiffs  were  to  pay  the 
defendant  four  hundred  dollars  of  the  purchase  money  by  the 
tenth  of  April,  1835,  and  to  give  him  for  the  balance  four  notes 
of  three  hundred  and  fifty  dollars  each,  payable  annually.  After 
all  the  payments  should  be  made,  the  defendant  was  to  give  the 
plaintiffs  a  warranty  deed  for  the  property. 

The  plaintiffs,  on  the  tenth  of  April,  1835,  offered  to  pay  the 
defendant  the  four  hundred  dollars,  and  execute  to  him  the 
notes  as  agreed  on,  if  he  would  give  them  immediate  possession 
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d  the  premises.  The  defendant  refused  to  receive  the  monej 
and  notes  on  the  terms  proposed. 

Those  are  the  material  facts  set  out  in  the  declaration. 

To  this  action,  the  defendant  pleaded  the  general  issoe. 

The  evidenoe,  on  the  irialy  showed  the  case  to  be  sobstan* 
tially  as  the  declaration  states  it.  Verdict  in  favor  of  the 
plaintiffs  for  five  hundred  dollars;  motion  for  a  new  trial  made 
by  the  defendant  overruled;  and  judgment  rendered  on  the 
verdict. 

We  are  of  opinion  that  neither  the  declaration  nor  the  evi- 
denoe,  shows  any  cause  of  action.  The  tender  of  the  four 
hundred  dollars  and  the  notes,  in  April,  1835,  was  qualified  by 
a  demand  of  the  possession  of  the  property.  The  defendant 
was  not  bound  to  accept  the  money  and  the  notes  on  the  con« 
dition  upon  which  they  were  tendered.  There  is  no  agreement, 
express  or  implied,  in  the  writing  declared  on,  that  the  defend- 
ant should  deliver  possession  of  the  premises  before  the  con- 
sideration money  was  all  paid.  His  agreement  was,  that  if  the 
plaintiffs  should  comply  with  their  part  of  the  contract,  and 
pay  the  whole  one  thousand  eight  hundred  dollars  as  agreed 
on,  he  would  then  make  them  a  deed.  The  only  legal  inference 
from  the  contract  is,  that  possession  of  the  property  was  to  be 
given  when  the  deed  should  be  made.  If  the  plaintiffs  were 
to  have  possession  sooner,  that  should  have  been  specially 
provided  for  in  the  contract.  There  is  no  breach  of  the  defend- 
ant's contract  shown,  either  in  the  declaration  or  by  the  evi- 
dence, and  the  judgment  against  him  must  be  reversed. 

ByOouBT.  The  judgment  is  reversed,  and  the  verdict  set 
aside,  with  costs.  Oause  remanded,  with  leave  to  the  appellees 
to  amend  their  declaration,  etc. 


Elliott  i;.  Goooshall. 

(4  BLAOSlOBk,  tt8.1 

QmnEAL  Plba  of  FaAun,  oovin,  and  miaroproMPtstfam,  k  good  lii^aa 
Aotkn  of  aanunput  for  goods  aold  and  dolivond,  even  yrhm  ■ifleii  bf 
special  demuTar. 

Thx  facts  are  stated  in  the  opinion. 

J.  Bariden  and  J.  8.  Newman,  for  the  appellant. 

M.  M.  Bay,  for  the  appellee. 

Dkwxt,  J.    Assumpsit  for  goods  sold  and  delivered.    Pleas, 


366  Sluott  v.  G0QO8HALL.  p[n 

general  issue,  and  **  fraad,  cotId,  misrepresentation,  and  de- 
ceit" Demurrer  to  the  latter,  assigning  for  oanse:  1.  That  it 
amounts  to  the  general  issoe;  2.  That  it  does  not  allege  the 
particulars  of  the  fraud.  Demurrer  sustained;  jury  trial  on 
the  general  issue;  and  final  judgment  for  the  plaintiff.  The 
defendant  appeals. 

The  only  question  presented  for  our  consideration  is,  whether 
the  plea  alleging  fraud  in  the  general  terms  aboTC  stated,  ia 
good  in  form  as  well  as  substance? 

In  the  case  of  Pence  et  al,  v.  Smock,  2  Blackf .  815,  this  court 
decided  that  such  a  plea  was  yalid  in  debt  on  specialty.  In 
the  subsequent  case  of  Huakm  ▼.  WiOiame,  3  Id.  170  [26  Am. 
Dec.  6i],  a  similar  plea  was  sustained  so  far  as  to  let  in  proof  of 
fraud  in  the  execution  of  a  writing  obligatory;  but  an  opinion 
was  expressed  that  a  plea  of  fraud,  whether  in  general  or  spe- 
cial terms,  implicating  the  consideration  of  a  specialty,  could 
not,  independently  of  our  statute,  constitute  a  defense  at  law. 
As,  howcTcr,  that  question  was  not  in  that  case,  and  is  not  in 
this,  the  point  directly  before  the  court,  and  as  good  authorities 
conflict  on  the  subject,  we  express  no  opinion  in  relation  to  it 
on  this  occasion. 

That  fraud  in  the  consideration  of  a  simple  contract  is  a  good 
legal  defense,  we  believe  has  never  been  seriously  doubted: 
that  it  is,  the  case  last  referred  to  has  established;  but  it  still 
remains  to  be  settled,  whether  it  may  be  alleged  in  the  general 
terms  of  the  plea  in  this  record.  In  the  case  of  SusUm  y. 
WiUiama,  the  plea  was  sustained  on  the  ground,  that  under  it 
the  same  evidence  was  admissible,  that  might  have  been  given 
under  non  est/actum.  The  analogy  arising  from  that  decision 
is  in  favor  of  the  validity  of  the  plea  of  fraud  in  general  terms, 
in  actions  on  simple  contracts;  for  under  the  general  issue  in 
those  actions,  fraud,  as  well  as  almost  every  other  matter, 
which  may  be  the  subject  of  a  special  plea,  can  be  given  in  evi- 
dence. A  plaintiff,  therefore,  who  declares  upon  a  simple  con- 
tract, must  come  into  court  prepared  to  show,  not  only  that  he 
has  a  good  cause  of  action  prima/acie,  but  also  to  rebut  every- 
thing which  implicates  its  validity  ab  initio,  or  which  tends  to 
prove  its  discharge,  satisfaction,  or  release.  He  can  not  com- 
plain that  a  plea  per/raudem,  generally,  takes  him  by  surprise. 
In  truth,  it  narrows  the  ground  of  controversy  to  a  single  sub- 
ject, with  the  particulars  of  which,  in  a  large  majority  of  in- 
stances, he  is  as  well  acquainted  as  his  adversary. 

Ohitty  says:  ''A  general  plea  that  a  deed  was  obtained  by  the 
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plaintiff  bj  fraud  and  misrepresentation  is  good:*'  1  Obit.  PI., 
6ib  ed.,  670.  It  ean  not  be  said,  that  in  tbas  speaking  of  snch 
a  plea«  he  meant  to  apply  the  remark  to  those  general  pleas  of 
fraud  designed  only  to  question  the  execution  of  the  instru- 
ment. The  reason  which  he  assigns  (in  the  words  of  Lord 
EUenborooghy  in  the  case  of  Hill  v.  Montoffu^  2  liau.  &  Sel. 
878)  forbids  such  a  construction  of  his  language.  Reference 
to  ihat  case  will  show,  that  he  designed  to  lay  down  a  rule  of 
pleading  in  all  cases  of  fraud.  The  action  in  that  case  was 
founded  upon  a  specialty;  the  defendant  pleaded  usury  in  gen- 
eral terms;  upon  special  demurrer  the  plea  was  held  to  be  bad. 
Lord  Ellenborough  remarked:  "Usury  is  not  like  fraud  and 
oorin,  which  usually  consist  of  a  multiplicity  of  circumstances, 
and  therefore  it  might  be  incouTenient  to  require  them  to  be 
particularly  set  forth.''  In  making  this  remark,  the  judge's 
attention  was  directed,  not  to  the  execution  of  an  instrument, 
bat  to  its  consideration.  Chitty  also  cites  Tresham's  com.  9  Go. 
110.  It  is  possible,  that  case  does  not  quite  support  the  un- 
qualified proposition  laid  down  by  Chitty,  but  it  shows  con- 
dusiyely  that  he  had  reference  to  pleas  extending  the  alleged 
fraud  beyond  the  mere  execution  of  a  deed;  for  the  fraud — 
which  was  averred  in  the  replication — ^had  nothing  to  do  with 
the  execution  of  an  instrument.  It  consisted  in  not  causing 
certain  recognizances,  which  had  been  paid  aud  satisfied,  to  be 
canceled,  and  in  setting  them  up  as  outstanding  debts^  against 
the  estate  of  an  intestate.  But  whatever  may  have  been  the 
manner  of  pleading  fraud  in  England,  in  the  time  of  Ooke,  it 
is  certain  that  Ohitty  is  fortified  in  his  position,  not  only  by  the 
opinion  of  Lord  Ellenborough,  but  by  later  authorities  in  that 
eountry. 

In  the  case  of  Widdo  v.  Martin  in  covenant,  in  addition  to 
non  ett  factum,  and  pleas  setting  forth  illegality  of  the  consid- 
eration, was  a  plea  "that  the  indenture  in  the  declaration 
mentioned,  was  obtained  and  procured  from  the  defendant  by 
fraud,  covin,  and  deceit  of  plaintiff."  Issue  was  taken  upon 
this  plea  without  objection,  and  a  jury  trial  had:  4  Barn.  & 
Oress.  819.  D'Aranda  v.  Houston  et  aX, ,  reported  in  6  Car.  &  P. 
611,  was  a  case  of  debt  on  a  bond.  Pleas:  non  est  factum,  and 
"  fraud,  covin,  and  misrepresentation."  Issues,  and  jury  trial. 
As  in  both  these  cases  non  eat  factum  was  pleaded,  it  can  not  be 
inferred  that  the  pleas  of  fraud  were  designed  to  try  the  same 
issue.  Indeed,  it  is  shown  that  in  the  latter  case,  evidence 
was  given  to  the  jury  touching  the  consideration  of  the  bond. 
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In  Eentacky,  the  general  plea  of  fraud  has  been  held  to  be 
good,  upon  demurter,  in  aotions  both  upon  simple  contract  and 
deed:  1  J.  J.  Marsh.  106,*^  2  Dana,  161. 

We  lay  no  stress  upon  the  authorities  quoted,  in  their  appli- 
cability to  specialties,  as  their  bearing  in  that  respect  is  not  the 
matter  which  we  are  considering.  But  as  to  the  propriety  of  a 
general  plea  of  fraud,  impeaching  the  consideration  of  a  simple 
contract,  they  seem  to  be  conclusive.  Indeed,  without  their 
aid,  we  have  no  difficulty  in  pronouncing  such  a  plea  good, 
inasmuch  as  fraud  constitutes  a  legal  defense  under  the  general 
issue,  and  the  effect  of  the  plea  is  only  to  limit  the  ground  of 
contention  between  the  parties,  as  before  observed. 

By  OouBT.  The  judgment  is  reversed,  with  costs.  Cause 
remanded,  with  leave  to  the  plaintiff  to  withdraw  his  demurrer 
and  reply,  etc. 


Qmnxraii  Plea  of  F&aud,  in  bftr  to  an  action  npon  a  note,  ia 
without  Betting  forth  the  particnlara  of  the  fraod:  Bots  v.  Brajfdan,  26  Anu 
Dec.  445;  and  it  ia  good  to  an*  action  of  deht  upon  a  writing  nnder  seal: 
Huston  y.  WiUiams,  25  Id.  84  and  note.  Upon  the  other  hand,  it  was  held 
in  Dean  v.  Mason,  10  Id.  162,  that  in  an  action  on  a  warranty  on  the  sale  of 
a  chattel,  where  there  ia  no  aubetantive  allegation  of  fraud,  evidence  of  fraa4 
li  inadmiMible;  and  aee  Davis  v.  Hooper,  24  Id.  751. 


Doe,  on  the  Demise  of  Wileins,  v.  Rue. 

£i  Blacziobd,  363.] 
Amendhbnt  or  an  Exscutiok  to  conform  it  to  the  judgment  may  be  made 

after  a  aale  thereonder,  on  motion  of  the  porohaaer. 
A  Jonrr  Exbodtion  on  Two  Sbparatx  Judomxntb  in  nnanthoriaed  and  Toid. 
Bbbonxous  Judgments  are  valid  until  reversed. 
VABiASom  BBTWKKN  SHSBirr*s  DsBD  AND  THB  BzaouTiov  la  not  fatal;  the 

deed  ii  not  required  to  particularly  describe  the  ezeeutlin. 
A  DunTBBER  TO  EviDXNCB  admits  the  facts  which  that  evidsnoe^  if  admitted, 

would  tend  to  prove,  together  with  such  inferences  as  may  be  reasonably 

drawn  from  such  facts. 
Sale  of  Quabteb  Section  of  Land  fob  Fxvb  Hitndbbd  and  SiZTr-sBm 

DoLLABS,  under  an  execution  for  eighty  ddUan,  will  not  be  treated  aa 

fraudulent  or  invalid,  after  the  lapse  of  ten  yean. 

Thb  facts  appear  from  the  opinion. 

O.  H.  Smith  and  J.  S,  Newman^  for  the  plaintiff. 

J.  Bariden,  for  the  defendants. 

Blaokvobd,  J.    This  was  an  action  of  ejectment  for  a  qoaiter 

1.  Sharp  V.  WhUs, 
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Bection  of  land  in  Wayne  oounty.  Plea,  not  gnilty;  and  judg- 
ment for  the  defendants. 

The  defendants  moved  to  amend  two  executions  against 
Wilkins,  the  lessor,  under  whieh,  with  another,  the  land  ia 
dispute  had  been  sold  by  the  coroner,  and  purchased  by 
William  Beniston,  under  whom  the  defendants  claimed.  This 
motion  was  granted,  and  the  executions  were  accordingly 
amended.  The  making  of  these  amendments  is  assigned  for 
error. 

The  first  execution  which  was  amended,  was  in  favor  of 
Barker  against  Wilkins  for  twenty-five  dollars  and  six  cents. 
The  judgment  on  which  this  execution  issued,  was  for  twenty- 
four  dollars  and  thirty-four  cents.  The  execution  was  amended 
so  as  to  make  the  amount  correspond  with  that  of  the  judg- 
ment. We  can  see  no  objection  to  this  amendment.  The  de- 
fendants were  interested  in  the  validity  of  the  coroner's  sale; 
because,  if  the  sale  was  valid,  the  title  to  the  premises  was  not 
in  Wilkins,  and  he  could  not,  therefore,  recover  in  this  action. 
The  error  in  the  amount  of  the  execution  was  only  a  misprision 
of  the  clerk,  and  was  amendable  by  the  judgment:  2  Tidd  Pr. 
643;  2  Arch.  Pr.  279;  Oraham  Pr.  538;  BisseU  v.  Kip,  6  Johns. 
89;  Braum  v.  BeOs,  13  Wend.  29. 

The  other  execution  which  was  amended,  was  in  favor  of  Asa 
Jeffries  and  John  Smith  against  Wilkins  for  three  hundred  and 
fourteen  dollars  and  ninety-nine  cents,  together  with  nine  dol- 
lars and  eighty-six  cents  as  coats.  This  execution  was  amended, 
BO  as  to  require  the  coroner  to  make  one  hundred  and  twenty- 
seven  dollars  and  three  cents  recovered  by  Jeffries,  and  one 
hundred  and  eighty-seven  dollars  and  ninety-six  cents  recov- 
ered by  Smith,  and  also  to  make  the  sum  of  nine  dollars  and 
eighty-six  cents  recovered  by  the  plaintiffs  for  their  costs.  This 
amendment,  it  appears  to  us,  has  not  made  the  execution  any 
better  than  it  was  before,  and  the  plaintiff,  therefore,  need  not 
complain  of  it.  The  judgments  in  favor  of  Jeffries  and  Smith 
are  not  joint  but  several,  and  they  are  no  authority  for  the  exe- 
cution under  consideration.  We  shall  notice  this  again,  when 
we  come  to  speak  of  the  admission  of  this  execution  in  evidence^ 

After  these  executions  had  been  amended,  a  jury  was  im- 
paneled to  try  the  cause. 

The  defendants  admitted  on  the  trial,  that  the  lessor  of  the 
plaintiff  was  the  owner  in  fee  simple,  in  1824,  of  the  premises 
in  controversy;  and  that  he  was  still  the  owner  of  the  same, 
unless  the  defendants  could  show  a  paramount  titie. 
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The  first  evidence  offered  by  the  defendants  to  show  theu 
title,  was  two  judgments  against  Wilkins,  the  lessor;  one  of 
them  in  favor  of  Jeffries,  and  the  other  in  favor  of  Smith.  The 
record  of  these  judgments  was  objected  to  as  evidence,  but  the 
objection  was  overruled.  These  judgments  are  in  cases  of  at- 
tachment. The  objections  to  their  admission  are,  that  the 
record  does  not  show  that  bonds  were  filed;  that,  in  one  of  the 
cases,  no  affidavit  appears  to  have  been  made,  and  in  the  other, 
that  the  affidavit  was  made  too  long  before  the  issuing  of  the 
writ;  that,  in  one  case,  the  only  description  of  the  cause  of 
action  is  in  the  affidavit;  and  that  there  is  not,  in  either  case, 
any  order  for  the  sale  of  the  property  attached.  Objections 
like  these,  not  showing  the  judgments  to  be  nullities,  could  not 
exclude  the  record  as  evidence.  The  force  of  such  objections, 
whatever  it  may  be,  can  only  operate  in  cases  of  appeal  and 
writs  of  error. 

The  next  evidence  offered  by  the  defendants,  was  two  judg- 
ments against  Wilkins  in  favor  of  Barker.  These  judgments 
were  admitted.  It  is  said  that  their  admission  was  objected  to 
in  the  court  below,  but  the  objection  is  not  urged  here.  The 
execution  oifieri/adas  in  favor  of  Asa  Jeffries  and  John  Smith 
against  Wilkins,  which  we  have  already  noticed,  was  offered  in 
evidence  by  the  defendants.  This  execution,  which  was  issued 
upon  the  two  judgments  in  attachment  to  which  we  have  re- 
ferred, was  objected  to  as  evidence,  but  it  was  admitted.  The 
circuit  court  here  committed  an  error.  The  two  judgments, 
one  in  favor  of  Jeffries  for  one  hundred  and  twenty-seven  dol- 
land  and  three  cents,  the  other  in  favor  of  Smith  for  one  hun- 
dred and  eighty-seven  dollars  and  ninety-six  cents,  are  entirely 
distinct,  and  have  do  dependence  on  each  other.  The  execa« 
tion  in  question  could  not  issue  upon  these  several  judgments. 
The  variance  is  fatal. 

The  defendants  further  offered  in  evidence  two*  executions 
against  Wilkins  in  favor  of  Barker.  This  evidence  was  objected 
to  in  the  circuit  court,  but  it  was  admitted.  The  objection  is 
now  correctly  abandoned.  One  of  these  executions,  it  is  true, 
had  issued  for  a  small  sum  more  than  the  judgment,  but  the 
variance  had  been  obviated  by  an  amendment. 

The  last  evidence  offered  by  the  defendants,  was  the  coroner's 
deed  for  the  premises  to  the  purchaser  under  the  executions 
against  Wilkins.  This  deed  recites  the  execution  in  favor  of 
Jeffries  and  Smith,  and  the  executions  in  favor  of  Barker.  The 
ledtal  agrees  with  the  executions  as  they  were  issued:  but  as 
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two  of  them  had  been  subsequently  amended,  there  was  as  to 
these  a  Tariance  in  the  recital.  This  variance  was  insisted  upon 
as  an  objection  to  the  admission  of  the  deed  in  evidence,  but 
the  circuit  court  overruled  the  objection.  This  objection  is 
without  foundation.  One  of  the  executions  in  Barker's  favor, 
was  issued  in  conformity  with  the  judgment.  That  execution 
was  not  amended,  and  it  is  correctly  recited  in  the  deed.  The 
execution  in  favor  of  Jeffries  and  Smith  Is,  as  we  have  before 
stated,  not  admissible  evidence  under  the  judgments  in  their 
favor;  and  the  recital  in  the  deed  of  that  execution  is,  therefore, 
merely  surplusage.  The  other  execution  in  favor  of  Barker  is 
for  twenty-four  dollars  and  thirty-four  cents;  but  it  is  stated  in 
the  recital  of  the  deed  to  be  twenty-five  dollars  and  six  cents. 
Here  is  a  slight  variance;  but  the  objection  to  the  deed  as  evi- 
dence, on  that  ground,  is  not  sustainable.  A  particular  de- 
scription of  the  execution  is  not  required  in  the  recital  of  a 
sheriff's  deed;  and  such  mistakes,  therefore,  in  the  recital,  aa 
the  one  we  have  just  mentioned,  do  not  affect  the  validity  of  the 
deed,  or  create  any  objection  to  its  admission  as  evidence.  It 
is  not  necessary  to  dwell  upon  this  point,  as  it  is  settled  by  au- 
thority: Jackson,  dem.  Martin  et  al,,  v.  Pralt,  10  Johns.  381;  Jack' 
9on,  dem.  WithereU  eial.,Y.  Jones ,  9  Cow.  182;  Sneed  v.  Beardon, 
1  A.  E.  Marsh.  217. 

There  is  one  question  more  in  this  cause  to  be  considered. 
That  question  relates  to  the  decision  of  the  circuit  court,  in 
favor  of  the  defendants,  on  a  demurrer  to  their  evidence;  leav- 
ing out  of  our  view  the  execution  in  favor  of  Jeffries  and  Smith. 
The  plaintiff  admits  on  the  record,  that  the  defendants  have 
legal  conveyances  from  the  purchaser  at  the  coroner's  sale;  so 
that  the  only  question  for  the  decision  of  the  circuit  court  on 
the  demurrer,  was,  whether  the  coroner's  sale  could,  under  the 
dxcumstances,  be  considered  valid? 

The  amounts  to  be  collected  on  the  executions  in  favor  of 
Barker,  according  to  the  indorsements  on  them,  was  about 
eighty  dollars.  The  premises,  viz.,  a  quarter  section  of  land, 
sold  for  five  hundred  and  sixty-seven  dollars.  The  sale  was 
about  ten  years  before  the  suit  was  commenced.  This  is  the 
substance  of  the  testimony  relative  to  the  sale.  By  the  de- 
murrer, the  facts  and  conclusions  which  the  evidence  conduced 
to  prove  were  admitted;  and  the  court  had  a  right  to  draw  from 
the  evidence  eveiy  inference  which  a  jury  could  reasonably 
have  drawn  from  it:  Gibson  v.  Hunter,  2  H.  Bl.  187;  The 
Ochmbian  Insurance  Company  v.  OaOeU,  12  Wheat.  883,  889. 
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The  cirouit  court,  in  oTerruling  the  demurrer,  have  determined 
the  sale  to  be  valid;  and  we  are  not  disposed  to  disturb  thai 
decision.  There  is  nothing  in  the  evidence,  which  could  have 
prevented  a  jury  from  inferring  from  it,  that  the  sale  was  in 
good  faith.  Indeed,  it  appears  to  us  that  the  fact,  unexplained 
as  it  is,  that  the  plaintiff  permitted  ten  years  to  elapse  from  the 
time  of  the  sale  and  conveyance,  before  he  thought  proper  to 
complain,  conduced. to  prove  that  he  was  satisfied  with  the 
sale,  and  that  it  was  not  fraudulent. 

By  OouBT.    The  judgment  is  affirmed,  and  judgment  for 
costs  against  the  lessor  of  the  plaintiff. 


Amendmknts  of  Glebigal  Erbors  in  ak  ExBOunoH  maybe  made  upon 
the  trial  of  an  action  against  the  sheriff  for  not  levying  it:  Hargrcufe  v.  Prit- 
rod^  12  Am.  Dec  201;  Rosa  ▼.  Luther^  15  Id.  341.  Other  cases  in  this  series 
on  the  amendments  of  executions,  are  Toornty  v.  Purkey,  12  Id.  634,  and 
ScHlmer  v.  Whitcher,  23  Id.  708.  Leave  to  amend  judgment  and  execution 
should  be  granted,  even  after  sale  under  the  execution,  if  the  justice  of  the 
case  requires  such  amendment:  HubbeUv,  Fogartie,  26  Id.  163;  OiUsy,  Pmit, 
Id.  170. 

Ebboneous  Judomsnts  are  valid  until  reversed,  and  can  not  be  attacked 
collaterally:  Den  v.  Albert9(m,  22  Am.  Dec  719;  Moore  v.  Tanner,  17  Id. 
36;  and  after  the  reversal  the  judgment  will  justify  acts  done  by  virtue  of 
its  authority  before  the  reversal:  Dahney  v.  Manning,  17  Id.  597;  and  a  pur- 
chase of  property  sold  under  execution  issued  upon  such  judgment,  will  not 
be  divested  by  the  reversal  of  the  judgment:  LiUU  v.  Bunce,  28  Id.  363, 
note;  Wood  v.  Jaekaon,  22  Id.  603;  Porter  v.  Robkuon,  13  Id.  153;  Wood- 
eoek  V.  Bennet,  Id.  568. 

MiSBBOiTAL  OF  ExEOUTioN  IN  Shkbift's  Deed  IS  NOT  Faxal:  HarrUon 
▼.  Maxwell,  10  Am.  Dec.  611,  and  Martin  v.  WUboume,  27  Id.  393. 

On  a  Demurreb  to  Evidbnob  the  court,  in  its  discretion,  may  compel 
the  party  to  join  in  demurrer,  or  to  abandon  his  evidenoe:  Brcundom  ▼• 
HunlmriUe  Bank,  18  Am.  Dec  48. 


Habbib  i;.  Muskinqum  MANUFAoruBma  Go. 

[i  Blaoktobd,  267.] 
That  Plaintiff  is  a  CJobpobation  Need  not  be  Alleged  when  it  sues  ia 

its  corporate  name. 
Onb  Membeb  of  an  Incobpobated  Company  can  not  release  a  debt  dne  it 
Plea  that  a  Ck)RFOBATioN  has  been  Dissolved  by  the  Acts  of  its  memben. 

is  insufficient*  without  showing  what  those  acts  were. 
Judgment  bt  Default  can  not  be  entered  while  there  are  matTial  issnei 

made  by  the  pleadings  and  not  disposed  of. 

Thb  opinion  states  the  facts. 


KoT.  1836.]    Habbis  v.  MusEiNanic  Manuv.  Co.  373 

G.  W.  Ewing,  J.  8.  Newman  ^  and  D.  H.  Ooleriok,  for  the 
plaindfil 

H.  Cooper  and  8.  C7.  8ample,  for  the  defendants. 

Blackford,  J.  The  Muskingum  manufacturing  company 
brougbt  an  action  of  debt  against  Harris.  The  declaration  is, 
Bubstantiallj,  as  follows: 

The  Muskingum  manufacturing  company  complain  of  Elisha 
Harris,  otherwise  Elisha  B.  Harris,  in  custody,  etc.,  of  a  plea 
that  he  render  to  the  plaintiffs  the  sum  of  one  thousand  two 
hundred  and  seventy-four  dollars  and  eighty-seven  cents,  which 
he  owes,  etc.  For  that  whereas  the  plaintiffs,  on,  etc.,  at,  etc., 
recovered  against  said  Elisha  B.  Harris  one  thousand  twohun* 
and  seventy-four  dollars  and  eighty-seven  cents  above  demanded, 
adjudged  as  their  damages,  and  the  sum  of  eleven  dollars  and 
forty-uine  cents  for  their  costs.  Whereby  an  action  has  ac- 
crued to  the  plaintiffs  to  demand  of  the  defendant  the  said 
sum  of  one  thousand  two  hundred  and  seventy-four  dollars  and 
eighty-seven  cents,  as  also  the  sum  of  eleven  dollars  and  forty- 
nine  cents  costs,  above  demanded.  And  it  is  averred,  that  the 
defendant  in  that  cause  is  the  defendant  in  the  present  suit. 
Damages  one  thousand  five  hundred  dollars. 

The  defendant  pleaded  five  pleas:  1.  Payment.  2.  Accord 
and  satisfaction.  3.  That  Nathaniel  Wilson,  one  of  the  Mus- 
kingum manufacturing  company,  in  consideration  of  a  farm,  etc., 
released  the  defendant  from  the  debt;  which  release  is  lost. 
4.  That  since  the  judgment,  the  corporation  was  dissolved  by 
the  consent  and  acts  of  its  members.  5.  Nul  tiel  record.  To 
the  first  and  second  pleas  there  are  replications  in  denial.  The 
third  and  fourth  pleas  were  demurred  to,  and  the  demurrers 
were  sustained.  To  the  fifth  plea,  the  plaintiffs  replied  that 
there  was  such  a  record  as  stated  in  the  declaration.  The  issue 
on  the  plea  of  nul  tiel  record  was  tried  by  the  court  and  decided 
in  favor  of  the  plaintiffs.  On  the  other  issues,  the  defendant 
made  default. 

The  final  judgment  in  favor  of  the  plaintiffs  is  for  one  thou- 
sand two  hundred  and  eighty-six  dollars  and  thirty-six  cents  in 
debt,  and  one  thousand  and  eighty-six  dollars  and  ninety-five 
cents  in  damages  for  the  detention  of  the  debt,  amounting  in 
all  to  the  sum  of  two  thousand  three  hundred  and  seventy- 
three  dollars  and  thirty-one  cents,  together  with  costs. 

The  first  objection  to  these  proceedings  is,  that  the  declara- 
tion is  insu£Scient.    It  is  said  that  the  declaration  ought  to 
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have  averred  that  the  plaintiffs  were  a  corporation,  and  to  have 
shown  how  thej  were  incorporated.  There  is  no  ground  for 
this  objection.  The  name  itself  implies  that  the  plaintiffs  are 
a  corporation:  Norris  v.  Stops,  Hob.  211.  If  the  plaintiffs  were 
not  authorized  to  sue  by  the  name  which  thej  have  assumed, 
the  defendant  could  have  denied  their  existence  by  a  special 
plea:  The  Guaga  Iron  Company  y.  Dawson,^  decided  at  this  term. 
The  declaration  before  us,  so  far  as  regards  the  objection  in 
question,  is  in  the  usual  form:  Dean  and  Chapter  of  Bochesier 
v.  Pierce,  1  Camp.  466;  United  States  Bank  v.  Haskins,  1  Johns. 
Cas.  182. 

The  judgment  sustaining  the  demurrer  to  the  third  plea  is 
objected  to,  but  without  cause.  The  circumstance  that  the 
person  named  in  the  plea  was  one  of  the  company,  gave  him 
no  authority  to  release  a  debt  due  to  the  corporation. 

It  is  contended,  that  the  demurrer  to  the  fourth  plea  should 
have  been  overruled,  but  we  are  not  of  that  opinion.  The  plea, 
that  since  the  judgment  declared  on  the  corporation  had  been 
dissolved,  is  an  affirmative  plea,  and  the  causes  and  manner  of 
the  dissolution  ought  to  have  been  shown.  To  say  merely,  as 
this  plea  does,  that  the  corporation  had  been  dissolved  by  the 
consent  and  acts  of  its  members,  is  not  sufficient.  A  corpora- 
tion can  not  be  dissolved  by  the  consent  of  its  members,  except 
it  be  by  the  surrender  of  their  franchise  to  the  government, 
and  an  acceptance  by  the  government  of  the  surrender.  But 
this  plea  shows  no  such  surrender  and  acceptance,  and  is  con* 
sequently  bad:  2  Kent  Cdm.  810. 

On  the  trial  of  the  issue  on  the  plea  of  md  del  record,  the 
plaintiffs  offered  in  evidence  a  transcript  of  the  judgment  on 
which  the  suit  was  founded.  The  evidence  was  objected  to  on 
the  ground  of  variance,  but  the  objection  was  overruled.  The 
present  suit  is  brought  against  Elisha  Harris,  otherwise  Elisha 
B.  Harris,  and  the  judgment  given  in  evidence  is  against  Elisha 
Harris.  It  is  said  that  there  is  a  variance  here  as  to  these  names, 
but  we  do  not  think  the  objection  is  tenable.  It  is  also  said, 
that  the  judgment  given  in  evidence  does  not  agree,  as  to  the 
amount  of  the  debt,  with  the  judgment  declared  on.  In  this, 
the  defendant  is  mistaken.  The  body  of  the  declaration  sbows 
the  amount  recovered  in  Ohio  to  be  one  thousand  two  hundred 
and  seventy-four  dollars  and  eighty-seven  cents  damages,  and 
eleven  dollars  and  forty-nine  cents  costs.  The  transcript  ad- 
mitted in  evidence  agrees  with  that  statement.     The  circum- 

1.  4  Blackf.  200. 
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stance  that  the  sum  demanded  in  the  querUur  of  the  declaration 
is  for  a  less  amount,  is  not  material:  Lord  v.  Eousloun,  11  East, 
62. 

There  is,  howeyer,  an  error  in  these  proceedings  for  which 
the  judgment  must  be  reversed.  There  are  two  pleas  to  the 
action,  -nz,,  payment  and  accord  and  satisfaction — upon  which 
issues  were  joined  by  the  plaintiffs.  These  issues  have  not 
been  tried.  A  judgment  could  not  be  taken  by  defavlt  over 
these  pleas.  When  the  defendant  was  called  and  failed  to  ap- 
pear, the  only  course  for  the  plaintiffs  to  take  was,  to  have  a 
jury  impaneled  to  try  the  issues  on  these  pleas,  in  the  same 
manper  as  if  the  defendant  had  appeared  and  defended  the 
cause:  2  Arch.  Pr.  28;  Graham  Pr.  631. 

By  OouBT.  The  judgment  is  reversed,  and  the  proceedings 
subsequent  to  the  entry  of  the  defendant's  default  set  aside, 
with  costs.    Cause  remanded,  etc. 


Aluoation  of  CoKFORATm  EziBTENOB. — The  weight  of  authority  sostaina 
the  poeitioii,  that  a  suit  brought  by  a  corporation,  in  its  corporate  name,  is 
an  implied  assertion  of  corporate  existence,  and  one  sufficient,  even  thongh 
the  declaration,  containing  no  allegation  of  greater  certainty  as  to  this  point, 
Is  therefore  demurred  to.  In  Bennington  Iron  Company  v.  Rutherford^  18  N. 
J.  L.  107,  there  was  an  attempt  to  take  advantage  of  such  an  alleged  defect 
upon  demuner,  but  the  court  overruling  the  demurrer  said:  **A  party  must 
come  into  court  in  his  true  and  proper  name.  If  he  fails  to  do  so,  the  defend- 
ant may  interpose  his  plea  in  abatement;  but  if  he  pleads  to  the  action,  he 
admits  the  plaintiff's  right  to  sue  in  the  name  assumed.  In  the  present  case, 
the  name  of  the  plaintiff  is  distinctly  stated,  till  the  contrary  appear,  and  the 
law  will  presume  it  to  be  truly  stated  till  the  contrary  appear,  and  can  not, 
without  a  tax  upon  common  sense,  infer  it  to  be  the  name  of  an  individual 
or  natural  person;  nor  will  it  presume  it  to  be  the  name  of  an  unincor- 
porated company  or  partnership,  who  can  sue  only  in  their  individual  names; 
but  of  an  incorporated  company  who  have  a  right  to  sue  in  their  incorporated 
name.  A  rational  construction  Is  to  be  given  to  pleading,  where  it  is  sus- 
ceptible of  it;  and  we  are  not  to  resort  to  any  other  when  it  is  equally 
natural  and  more  consistent  with  the  intent  and  object  which  the  party  has 
in  view."  Similar  views  were  asserted  and  approved  in  the  following  cases: 
Rtu  V.  Conocodieague  Banh,  5  Rand.  326;  Richardson  v.  SL  Joseph  Iron  Co,, 
5  Blaokf.  146;  Zion  Church  v.  St  Peter^e  Church,  5  Watts  i  S.  215;  Union 
Mutual  Ins,  Co.  v.  Osgood,  1  Duer,  707;  Kennedy  v.  Cotton,  28  Barb.  69; 
Lafayette  Jns.  Co.  v.  Rogers,  30  Id.  491;  Phoenix  Bank  r.  Donnell,  41  Id.  671; 
Prye  v.  Batik  qflUinois,  10  HI.  332;  Heaston  v.  Cincinnati  etc.  R.  R.  Co.,  16 
Ind.  275;  German  Rrf.  Church  v.  Von  Pueehdstein,  27  N.  J.  Eq.  30;  Gillett 
V.  Amerkau  Stove  Js  Hollow  Ware  Co.,  29  Gratt.  565;  Odd  Fellow^  Building 
Assoc.  V.  Hogan,  28  Ark.  261;  Wilson  v.  Sprague  M.  M.  Co.,  55  Ga.  672; 
Adanu  Express  Co.  v.  Hill,  43  Ind.  157. 

Similarily,  in  an  action  against  a  corporation,  if  it  is  sued  by  its  corporate 
name,  this  will  be  sufficient,  and  the  declaration  will  not  be  demurrable  for 
want  of  allegations  of  greater  certainty  as  to  corporate  existence:    Lights  v. 
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EffertU  etc,  Ins.  Co,,  5  Bosw.  716;  Dodge  y.  JTimieMto  Plaster  Slate  Roofaig 
Co.,  14  Minn.  49;  Woolfv.  CUy  Steamboai  Company,  62  Eng.  C.  L.  103. 

The  rule  as  above  laid  down,  though  of  general,  is  not  of  universal  aocepta- 
tion;  it  is  denied  in  Byingion  v.  Mississippi  de  Missouri  H,  H,  Co.,  11  lowa^ 
£02;  and  in  Central  Manufacturing  Co.  ▼.  Hartshorns,  3  Ck>nn.  202.  Hoamer, 
C.  J.,  expressed  the  opinion,  concurred  in  by  the  court,  that  the  plaintiff 
daiming  as  a  corporaticm,  under  a  private  act  of  the  general  assembly,  was 
bound  to  set  forth  in  its  bill  at  least  that  portion  of  the  act  conferring  upon 
it  the  power  to  sue.  But  in  the  Iowa  case  it  was  intimated  that  in  an  action 
ex  contractu,  if  a  contract  was  set  out  which  professed  to  have  been  made 
with  the  plaintiff  in  its  character  of  corporation,  this  would  be  a  sufficient 
allegation  of  corporate  existence. 

In  other  of  the  states,  the  question  whether  a  corporation  might  declare  ia 
its  corporate  name,  without  averring  that  it  is  a  corporation,  has  not  arisen, 
but  such  general  forms  of  declaration  as  that  plaintiff  is  a  corporatioif  under 
the  laws  of  the  states  has  been  approved  of:  CcUffonUa  Steam  NamgaHom  Ck 
v«  Wright,  6  CaL  258;  Selma  iZ.  22.  Co.  y.  TipUm,  6  Ala.  787. 
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,     Haube  v.  Judsok. 

[i  Daha,  7.] 

Tbndob's  Bight  ov  Stofpaos  in  Transitu  istnot  Sutebskdzd  bt  an  At- 
TACHKBNT  of  the  goods  by  a  creditor  of  the  vendee,  while  in  tnnait  in 
the  handi  of  a  common  carrier  or  forwarder. 

7KNB0B  HAS  THX  Samx  Bioht  TO  THK  Prooexds  as  he  had  to  the  geoda, 
where  his  right  is  asserted  after  they  are  converted  into  money,  nnder 
an  order  of  the  court  issuing  the  attachment,  but  before  an  appropriatioo 
of  the  proceeds  or  an  adjudication  of  the  righto  of  the  parties. 

COXTRT  OF  ChANOERT  MAT  EnTORCB  TlIB    HiGHT   OF   STOPPAGE    m  transitu, 

especially  when  the  goods  are  already  under  the  control  of  that  court  by 
an  attachment  in  chancery. 
Ghabobb  and  Expbnsbs  of  the  Fobwardsb  in  whose  hands  the  goods  were 
attached  and  by  whom  they  were  sold,  ^nder  the  chancellor's  order, 
most  be  first  paid  out  of  the  proceeds  in  such  a  case. 

Aypeal  from  the  Jefferson  county  circuit  court.  The  case  is 
stated  in  the  opinion. 

Pirlle^  for  the  plaintiff. 

No  appearance  for  the  defendants. 

By  Courts  Mabshall,  J.  In  June,  1832,  William  Hause  & 
Son,  merchants  of  Philadelphia,  packed  and  forwarded,  under 
an  order  from  S.  P.  Judson,  of  St.  Louis,  Missouri,  twenty-six 
packages  of  goods,  in  as  many  trunks  and  boxes,  which  they 
sent,  by  the  way  of  Baltimore,  each  marked  as  follows:  ''  S.  P. 
Judson,  St.  Louis,  Mo.— Ksare  of  E.  L.  Eichelberger,  Bait. — 
from  Wm.  Hause  A  Son,  Phila."  The  packages  thus  addressed 
and  forwarded,  passed  to  and  down  the  Ohio  river,  on  theii 
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way  toward  St.  Louis,  until  thej  arrived  at  Louisville;  where, 
together  with  other  goods  also  on  their  way  to  the  same  con- 
signee, they  were  stopped  in  the  hands  of  William  G.  Bakewell, 
by  an  attachment  in  chancery,  issued  in  July,  1832,  at  the  suit 
of  Anderson  &  Atterbury,  who  prayed  that  they  might  be  sub- 
jected to  the  satisfaction  of  their  debt,  claimed  in  the  bill,  on 
the  ground  that  they  were  the  property  of  Judson,  an  absent 
debtor.  Three  other  creditors  followed  immediately  with  at- 
tachment bills,  containing  similar  prayers,  each  succeeding  bill 
referring  to  those  which  had  been  previously  filed,  and  yielding 
precedency  to  the  claims  therein  set  up.  On  these  bills  a  gen- 
eral order  was  made  by  the  chancellor,  directing  Bakewell  to 
sell  the  goods  of  Judson  in  his  hands,  make  report  of  the  sales, 
and  hold  the  proceeds  (after  deducting  charges  and  his  own 
claim  against  Judson)  subject  to  the  further  order  of  the  court. 

In  this  state  of  things,  Hause  &  Son,  in  November,  1832, 
filed  their  bill  against  Judson,  Bakewell,  Anderson  &  Atter- 
bury, and  the  other  attaching  creditors.  They  state,  substan- 
tially, the  foregoing  facts,  describe  the  kind  and  value  of  the 
goods  contained  in  the  twenty-six  packages,  and  allege  that 
no  part  of  the  price  had  been  paid;  that  Judson  was  a 
resident  of  St.  Louis,  but  had  gone  off  to  Texas;  that  he 
was  insolvent,  and  that  the  goods  had  never  come  to  his 
hands,  directly  or  indirectly.  In  consequence  of  these  facts, 
and  by  virtue  of  their  alleged  right  of  stoppage  in  transUu, 
tbey  claim  the  goods  in  the  twenty-six  packages  as  their  own; 
and  tbey  allege,  that  they  had  so  claimed  them  from  Bakewell, 
but  that  he  had  sold  a  part,  and  was  proceeding  to  sell  the  rest 
of  them  under  the  order  of  the  chancellor,  without  regard  to 
their  claim.  They  pray,  in  effect,  that  the  proceeds  of  the  twenty- 
six  packages — to  the  continued  sale  of  which  they  consent — ^be 
held  for  their  benefit;  or  otherwise,  that  the  amount  already 
made  be  paid  to  them,  and  the  packages  unsold  delivered  to 
them,  ou  their  entering  into  bond,  etc. ;  and  they  ask  for  an 
injunction  and  for  general  relief. 

An  injunction  was  granted,  restraining  Bakewell  from  paying 
over  to  the  other  claimants  any  of  the  proceeds  of  the  twenty- 
six  packages  described  in  the  bill.  Anderson  &  Att^erbury  an- 
swered; and  the  three  attachment  bills  last  filed  having  been 
dismissed  by  the  complainants  therein,  thus  leaving  Hause  & 
Son  and  Anderson  &  Atterbury  the  only  contesting  claimants; 
the  two  suits  brought  by  these  parties  were  consolidated  and 
heard  together,  and  the  same  decree  was  entered  in  each  case. 
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The  answer  of  Anderson  &  Atterbiirj  is  little  more  than  a 
denial  of  any  knowledge  of  the  fact,  that  the  complainants  were 
the  vendors  of  toe  goods,  and  an  implied  averment  that  the 
twentj-siz  packages  came  to  the  hands  of  E.  L.  Eichelberger 
at  Baltimore,  and  of  themselves  at  Wheeling,  as  the  agents  of 
Judson,  and  not  of  the  complainants.  Neither  Bakewell  nor 
Judson  filed  anj  answer  to  this  bill;  and  the  only  evidence  in 
the  cause,  is  a  deposition  proving  the  packing  and  forwarding 
of  the  goods,  and  their  kind  and  value,  as  stated  in  the  bill; 
from  which  it  appears  that  the  demand  of  Hause  &  Son  against 
Jadson,  on  account  of  these  goods,  is  twelve  hundred  and 
ninety-eight  dollars. 

The  claim  set  up  by  Anderson  &  Atterbury  in  their  bill,  is  an 
account  for  goods  sold  and  for  charges  paid  for  forwarding 
goods,  amounting  to  three  thousand  two  hundred  and  twenty- 
five  dollars  and  ninety-eight  cents,  "  unless  Judson  had  paid 
their  two  drafts,  amounting  to  nine  hundred  and  twenty-five 
dollars  and  forty-eight  cents,  which  they  say  they  fear  and  be- 
lieve he  has  not  paid,  although  they  are  credited  in  the  account 
filed,  under  the  supposition  that  they  would  be  paid."  With 
these  credits  the  balance  due  on  the  account  is  two  thousand 
two  hundred  and  seventy  dollars  and  fifty  cents.  The  drafts 
were  due  and  payable  some  weeks  before  the  bill  was  filed,  and 
there  is  no  further  allegation  or  proof  in  relation  to  them.  Nor 
did  any  of  the  defendants  answer. 

It  does  not  appear  that  Bakewell  ever  made  any  report  of 
Bales,  as  directed  by  the  order  of  the  chancellor;  but  a  short 
time  before  the  hearing,  an  amended  bill  was  filed  on  the  part 
of  Anderson  &  Atterbury,  stating  that  he  had  made  sales  and 
had  in  his  hands,  after  paying  costs  and  charges,  more  than 
three  thousand  dollars.  And  on  the  final  hearing  of  both  suits, 
the  circuit  court  decreed,  that  Bakewell,  retaining  his  costs, 
should  pay  to  Anderson  &  Atterbury,  as  due  them  from  Jud- 
son, the  whole  amount  of  three  thousand  two  hundred  and 
twenty-five  dollars  and  ninety-eight  cents,  and  that  out  of  the 
remaining. proceeds  of  the  sales,  he  should  pay,  as  far  as  the 
fund  would  go,  the  claim  of  Hause  &  Son  and  their  costs.  For 
the  reversal  of  this  decree,  Hause  &  Son  prosecuted  a  writ  of 
error. 

If  the  decree  were  correct  in  giving  precedence  to  the  claim 
of  Anderson  A  Atterbury,  we  should  think  it  erroneous  as  re- 
gards the  extent  to  which  they  are  preferred.  The  statements 
of  their  bill  do  not  amount  to  an  i^llogation  that  the  drafts 


380  Hause  v.  Judson.   .  [Eentacky^ 

which  are  credited  in  their  account  had  iiot  been  paid;  nor 
to  a  direct  averment  that  the  sum  decreed  was  in  fact  due. 
Their  apprehension  that  the  drafts  had  not  been  paid  is  not 
equivalent  to  a  direct  averment  of  the  fact  itself;  and  if  their 
apprehensions  had  afterward  proved  true,  they  should  have 
stated  the  fact  in  an  amended  bill.  As  there  is  no  such  Htate* 
ment,  the  decree  upon  taking  the  bill  for  confessed,  should 
have  been  for  the  smaller  sum  which  remained  after  deducting 
the  amount  of  the  drafts,  as  is  done  in  their  account  filed  with 
the  bills  as  a  statement  of  their  claim;  and  to  that  extent  onlj. 
could  they  be  entitled  to  the  preference  as  against  Hause  A 
Son. 

But  we  are  of  opinion,  that  the  decree  is  subject  to  the  more 
radical  objection  of  having  improperly  given  precedency  to  the 
claim  of  Anderson  &  Atterbury,  when,  so  far  as  relates  to  the 
goods  of  which  Hause  &  Son  were  the  vendors,  their  claim 
under  the  right  of  stoppage  in  transitu,  was  paramount. 

The  right  of  stopping  goods  in  transitu  is  defined  by  Chan- 
cellor Kent,  2  Com.  540,  to  be  "  the  right  which  the  vendor, 
when  he  sells  goods  on  credit  to  another,  has,  of  resuming  the 
possession  of  the  goods,  while  they  are  in  the  handd  of  a 
carrier  or  middleman,  in  their  transit  to  the  consignee  or  vendee, 
and  before  they  arrive  into  his  actual  possession,  or  to  the 
destination  which  has  been  appointed  for  them,  upon  his  (the 
vendee's)  becoming  bankrupt  or  insolvent."  It  is  said  to  be  an 
equitable  power,  which,  although  the  property  is  vested  in  the 
consignee  by  delivery  to  a  carrier,  to  be  transported  to  him, 
yet  remains  in  the  consignor,  of  resuming  it,  under  certain  cir^ 
cumstances,  before  it  actually  gets  into  the  possession  of  the 
vendee:  Law  of  Carriers,  101.  The  right,  though  first  acknowl- 
edged in  equity,  is  so  well  established  at  law  as  to  be  the 
admitted  foundation  of  an  action  of  trover.  But  it  is  said  not 
to  be  founded  upon  the  idea  of  a  rescission  of  the  contract, 
but  to  assume  its  continuance  as  in  case  of  an  equitable  lien,  so 
that  it  is  extinguished  by  payment  of  the  price,  and  the  vendee 
muy  recover  back  the  goods:  2  Kent  Com.  641.  And  being  a 
right  coeval  with  and  springing  out  of  the  very  contract  by  which 
the  vendee  claims  the  goods,  it  is  paramount  to  any  lien  of  a  third 
party  against  him,  unless  such  lien  arise  from  the  necessary 
care,  trouble,  or  expense  incurred  about  the  goods  themselves  in 
the  course  of  the  transit:  Id.  650;  Law  of  Carriers,  103;  Oppen- 
heim  v.  Russelly  3  Bos.  &  Pul.  49. 

A  necessaiy  consequence  of  these  principles,  and  of  the  estab- 
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Uahed  propertieB  of  the  right  in  qaestion,  is,  that  it  can  not  be 
superseded  by  an  attachment  at  the  suit  of  a  general  creditor  of 
the  Tendee,  levied  while  the  goods  are  in  transitu:  Law  of  Car- 
riers, 111;  Northey  ▼.  Fldd^  2  Esp.  613;  Smiih  t.  Chss,  1  Camp. 
282.  In  the  last  of  which  cases,  Lord  Ellenboroagh  said — 
**  The  right  of  the  consignor  to  stop  in  transUu  can  not  be  de- 
feated by  the  process  of  a  creditor,  who  can  have  no  greater 
right  than  the  consignee  himself.  The  vendor's  right  of  inter- 
cepting the  goods  is  the  elder  and  preferable  lien,  and  can  not 
be  snperseded  by  the  attachment."  If  then  the  right  asserted 
by  the  complainants  existed  when  the  goods  were  attached  by 
Anderson  &  Atterbury ,  it  was  neither  defeated  nor  postponed  by 
the  attachment. 

Upon  comparing  the  facts  of  the  case  with  the  definition 
which  has  been  stated,  the  only  point  upon  which  the  existence 
of  the  right  can  be  questioned,  is,  whether  the  transit  of  the 
goods  had  determined  when  they  were  attached  in  the  hands 
of  Bakewell,  and  on  this  point  we  think  there  is  little  room 
for  doubt.  The  ground  which  seems  to  be  relied  on  by  the 
defendants,  in  contesting  this  point,  is  that  the  persons  who 
had  the  custody  of  the  goods  at  Baltimore,  Wheeling,  and 
Louisville,  and  by  whom  they  were  forwarded  on  to  Louisville, 
were  the  agents  of  Judson;  that  the  goods  must,  therefore,  be 
considered  as  having  come  to  his  possession,  and  as  being  no 
longer  in  the  course  of  transit  from  the  vendors  to  him.  It  is, 
however,  entirely  clear  from  the  whole  case,  that  the  persons 
who  had  possession  of  the  goods  at  these  several  places,  and  those 
by  whom  they  were  transported  from  the  one  to  the  other,  were 
in  no  other  manner  the  agents  of  the  vendee  than  as  common 
carriers,  receivers,  and  forwarders  of  goods.  They  were,  in 
fact,  but  a  succession  of  carriers  or  middlemen  engaged  in  that 
capacity,  in  forwarding  the  transit  of  the  goods  from  one  inter- 
mediate stage  to  another  on  their  way  from  the  vendors  to  the 
vendee.  And  there  neither  appears  to  have  been  any  special 
agency  for  the  vendee,  nor  were  the  goods  ever  under  his  actual 
control  or  direction,  or  in  any  manner  influenced  in  their  prog- 
ress by  any  impulse  proceeding  from  him.  On  the  contrary, 
they  went  forward  in  the  ordinary  way,  under  the  original 
impulse  and  direction  given  to  them  by  the  vendors  at  Philadel- 
phia, until  they  were  stopped  by  attachment  at  an  intermediate 
stage  of  their  transit.  They  had  not  then  reached  their  place 
of  destination,  nor  come  into  the  actual  possession  or  control 
ci  the  vendee. 
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It  IS  tme,  that  by  the  first  delivexy  to  tne  earner  at  Philadel- 
phia, the  goods  were  constructively  deliyered  to  the  yendeei  and 
the  property  thereby  became  vested  in  him;  but  this  construct- 
ive delivery  for  the  purpose  of  transporting  the  goods  to  him 
at  the  distance  of  a  thousand  miles,  was  in  fact  but  the  begin- 
ning of  the  transit,  and  did  not  vest  the  actual  possession  in 
him.  It  is  also  true  that,  in  some  cases,  the  transit  is  deteiv 
mined,  and  indeed  effected  by  a  constructive  delivery;  but  there 
are  cases  in  which  the  constructive  delivery  places  the  goods 
within  the  immediate  control  of  the  vendee.  The  distinction 
laid  down  by  Chancellor  Kent,  2  Oom.  545,  as  one  by  which 
the  cases  arising  on  a  constructive  delivery  may  be  reconciled 
is,  **  that  if  the  delivery  to  a  carrier  or  agent  of  the  vendee  be 
for  the  purpose  of  conveyance  to  the  vendee,  the  right  of  stop- 
page continues,  notwithstanding  such  constructive  deliveiy  to 
the  vendee;  but  if  the  goods  be  delivered  to  the  carrier  or 
agent,  for  safe  custody,  or  for  disposal  on  the  part  of  the 
vendee,  and  the  middleman  is  by  agreement  converted  into  a 
special  agent  for  the  buyer,  the  transit  or  passage  of  the  goods 
terminates,  and  with  it  the  right  of  stoppage/'  The  latter 
branch  of  the  distinction  may  be  elucidated  by  the  rule  or  prin- 
ciple previously  stated  by  the  author — *'  that  if  the  goods  have 
once  fairly  arrived  at  their  destination,  so  as  to  give  to  the 
vendee  the  actual  exercise  of  dominion  or  ownership  over  them, 
the  right  (of  stoppage)  is  gone."  Whether  the  interception  of 
the  goods  by  the  vendee  before  they  had  reached  their  place  of 
destination,  and  the  assumption  of  actual  dominion  over  them 
by  changing  their  destination,  or  otherwise,  might  not  deter* 
mine  the  transit,  need  not  be  decided.  There  was  no  act  of 
that  sort  in  this  case.  These  authorities,  as  well  as  the  reason 
of  the  thing,  l6ave  no  question  in  our  mind  that  the  goods  were 
as  certainly  on  their  transit,  and  as  clearly  subject  to  be 
stopped  by  the  vendors,  when  they  came  to  the  hands  of  Bake- 
well  at  Louisville,  to  be  by  him  forwarded  to  St.  Louis,  and 
when  they  were  attached  in  his  hands,  as  they  were  at  any 
previous  point  of  their  progress,  from  the  moment  when  ihey 
were  delivered  out  of  the  hands  of  the  vendors  at  Philadelphia. 

The  attachment  did  not,  as  we  have  seen,  defeat  the  vendor's 
right,  to  which  the  goods,  being  then  in  tranaitu^  were  subject. 
Nor  could  the  subsequent  proceedings  under  the  attachment 
destroy  the  right,  if  asserted  before  the  goods  were  aotually 
sold  and  dispersed  under  the  order  of  the  chancellor,  and  the 
proceeds  appropriated  by  his  decree.    A  oontraiy  detennina- 


April,  1836.]  Hause  v.  Judson.  383 

tion  would  enable  any  creditor  to  gain  priorily  by  attaching 
the  goods  at  any  stage  of  their  transit;  which  would  be  incon- 
sistenty  not  only  with  the  conclusion  previously  stated  as  to  the 
effect  of  an  attachment  upon  the  right  of  stoppage  in  transiiu^ 
but  with  the  principle  on  which  the  right  is  founded,  viz.: 
"that  it  is  held  to  be  unreasonable  to  allow  the  goods  of  a 
Tender  to  be  appropriated  to  the  payment  of  other  creditors  of 
the  Tendee  who  fails  before  payment  and  before  the  goods  have 
actually  reached  him." 

It  seems  that  some  of  the  goods  had  been  sold,  under  the 
order  of  the  chancellor,  before  the  complainants  filed  their  bill, 
and  perhaps  before  they  made  any  demand.  The  sale  was  made 
for  the  benefit  of  all  concerned;  and  before  any  appropriation 
of  the  proceeds,  or  any  adjudication  upon  the  rights  of  any  of 
the  parties,  the  complainants  asserted  their  right  to  the  subject. 
Under  these  circumstances  the  conversion  of  the  goods  into 
money  should  not  be  considered  as  affecting  in  any  degree  the 
relative  rights  of  the  claimants;  but  the  proceeds  should  be 
held  subject  to  the  same  rights,  and  in  the  same  order,  as  the 
goods  themselves  would  have  been  had  they  been  retained  in 
specie.  It  was  not  the  intention,  and  could  not  properly  be  the 
effect  of  the  sale,  any  more  than  of  the  attachment  itself,  to 
displace  pre-existing  rights. 

The  power  of  the  chancellor  to  enforce  the  right  of  stoppage 
in  trangUu,  has  been  admitted  by  this  court,  in  the  case  of  Ibrd 
and  Warren  v.  Sproule  £  Co.,2  Marsh.  528  [12  Am.  Dec.  439], 
and  is,  we  think,  unquestionable.  The  right  is  of  equitable 
origin,  and  its  subsequent  recognition  and  enforcement  by 
courts  of  law  do  not,  according  to  the  uniform  decisions  of 
this  court  in  similur  questions,  divest  the  court  of  chancery  of 
its  jurisdiction.  But  whatever  might  be  thought  of  the  general 
question  of  jurisdiction,  the  goods  in  relation  to  which  the  right 
is  now  asserted,  being  in  the  custody  and  under  the  control  of 
the  chancellor,  and  a  part  of  them  having  been  sold  by  his 
order,  before  the  right  was  asserted,  there  seems  to  have  been 
a  peculiar  propriety  in  resorting  to  the  same  tribunal  for  the 
assertion  and  enforcement  of  the  right.  In  doing  so,  however, 
the  complainants  subject  themselves  to  the  equitable  condition, 
that  the  price  of  the  goods  with  the  reasonable  expense  of  pros- 
ecuting their  claim,  is  all  that  they  are  entitled  to,  especially 
when  they  come  in  conflict  with  other  creditors.  To  this  extent, 
we  have  no  doubt  they  are  entitled  to  the  proceeds  of  that  por- 
tion of  the  attached  goods  which  was  contained  in  the  packages 
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described  in  their  bill,  ia  preference  to  any  other  creditor  of 
Judson,  and  in  preference  to  all  other  claims  upon  the  goods* 
except  the  claim  of  Bakewell  for  charges  and  trouble  relating 
to  these  particular  goods. 

The  decree  is  reversed,  and  the  cause  remanded,  with  direo- 
tions  to  enter  a  decree  in  conformity  with  this  opinion,  so  far 
as  to  give  precedence  to  the  claim  of  Hause  &  Son  over  that  of 
Anderson  &  Atterbury  in  the  appropriation  of  the  proceeds  of 
the  twenty-six  packages  described  in  the  bill.  But  as  neither 
Judson  nor  Bakewell  prosecutes  a  writ  of  error  to  the  decree  of 
Anderson  &  Atterbury  against  them,  the  only  effect  of  this 
opinion  is  to  change  the  order  in  which  the  sum  in  the  hands 
of  Bakewell  arising  from  the  salQ  of  the  attached  goods,  is  to 
be  appropriated. 

Stoppagb  in  Tbanbttu,  Eight  of.— There  is  manifest  equity  in  aUowing 
to  an  unpaid  vendor  of  goods  a  preference  over  other  creditors  of  the  vendee 
in  resorting  to  those  goods  for  payment,  especially  where  all  can  not  be  paid 
in  full,  and  that  the  right  to  such  preference  should  continue,  under  proper 
restrictions,  at  least  until  the  goods  have  passed  into  the  absolute  possession 
and  control  of  the  vendee,  and  have  become,  as  it  were,  merged  into  the  gen- 
eral mass  of  his  property  so  as  to  be  indistinguishable  from  the  residue  of  his 
effects.  It  is  upon  this  just  principle  that  the  vendor's  lien  and  right  of 
stopping  goods  in  transitu  are  based.  The  vendor's  lien  is  gone  as  soon  as 
the  goods  have  left  his  actual  possession;  but  the  right  of  stoppage  in  tranaim 
continues  until  they  have  reached  the  buyer's  hands,  or,  at  least,  have  coom 
within  his  absolute  control. 

Origin  of  Right. — In  his  learned  and  valuable  opinion  in  Oibton  v.  Cof' 
ruthers,  8  Mee.  &  W.  321,  Lord  Abinger  lays  it  down,  that  the  right  of 
stopping  goods  in  transitu  ia  of  uncertain  parentage,  some  holding  it  to  be  a 
creature  of  equity,  while  others  insist  that  it  ia  of  common  law  origin.  The 
better  doctrine  is,  however,  that  it  was  imported  into  the  English  law  mer> 
chant  and  thence  into  the  common  law  from  the  equity  courts:  Story  oo 
Sales,  sec.  318;  All^n  v.  Mercier,  1  Ash.  103;  Morris  v.  Shryoch,  50  Miss.  590l 
"Though  first  of  all  sanctioned  by  a  court  of  equity,"  says  Mr.  Chief  Justice 
Gibson,  "  it  has  grown,  by  commercial  usage,  into  a  legal  privilege: "  Bell  r, 
MosSf  5  Whart.  189.  The  first  reported  case  in  which  the  doctrine  was  ap* 
plied  in  the  English  courts,  according  to  the  opinion  of  Lord  Abinger,  ia 
Gibson  v.  Carruthers,  above  referred  to,  was  JViseman  v.  Vaitdeputt^  2  Vera. 
203.  That  was  a  case  of  a  bill  in  equity  filed  by  the  assignees  of  certain 
bankrupt  vendees  of  goods  against  the  unpaid  vendors,  who  had  got  the  goods 
again  into  their  possession  while  in  transitu.  The  chancellor  directed  them 
to  bring  trover,  which  was  done,  and  a  verdict  returned  for  the  plaintiff^ 
At  the  subsequent  hearing,  his  lordship  said  that  the  vendees  not  having 
paid  for  the  goods,  and  having  become  bankrupt,  if  the  vendors  "could  by 
any  means  get  their  goods  again  into  their  hands,  or  prevent  their  coming 
into  the  hands  of  the  bankrupts,  it  was  but  lawful  for  them  so  to  do,  and 
very  allowable  in  equity."  The  next  case,  as  Lord  Abinger  says,  was  Snee 
V.  Pracottt  1  Atk.  245.  A  bill  in  ^uity  still  lies  to  enforce  this  right  in  a 
proper  case:  Schotsmams  v.  LanetuMre  etc.  Co.,  L.  R.,  2  Ch.  App.  332.    The 
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doctrioe  rests,  as  Lord  Keeper  Henley  tells  ns  in  lyAquUa  ▼.  Lambert,  1 
AmK  999,  on  the  "solid  reason  that  the  goods  of  one  man  shonld  not  bo 
applied  in  payment  of  another  man's  debts."  For  this  reason  it  is  a 
right  highly  favored  by  the  law:  Benj.  on  Sales,  sec  830;  2  Kent  Com.  640) 
Hoast.  on  Stop,  in  Trans.  1-^;  Cabeen  v.  Campbell,  30  Pa.  St.  254;  CcUaham 
y.  Babcock,  21  Ohio  St.  281;  Inslee  v.  Lane,  67  N.  R  454. 

Extension  of  Vendor's  Lien. — ^It  has  been  a  subject  of  dispute  as  to 
whether  the  right  of  an  unpaid  vendor  to  stop  goods  in  transitu  ira  right  to 
rescind  the  contract,  or  a  right  to  resume  the  lien  lost  by  parting  with  the 
actual  possession  of  the  goods.  The  latter  is  unquestionably  the  better  view, 
and  may  now  be  regarded  without  doubt  as  the  settled  doctrine:  Benj.  on 
Sales,  sec.  867;  Story  on  Sales,  sec.  320;  Rotcky  v.  Bigelow,  23  Am.  Deo. 
607;  NewfiaU  v.  Vargas,  post;  Stanton  v.  Eager,  16  Pick.  467;  AUdns  t. 
CoWy,  20  N.  H.  154;  Blum  v.  Marks,  21  La.  Ann.  268;  Benedict  ▼.  SchaeUle, 
12  Ohio  St  515.  The  doctrine  is  analogous  to^  if  it  is  not  derived  from,  tha 
rovendication  of  the  dvil  law:  In  re  Wetteyntknta^  2  Kev.  &  M.  650,  notei 
Benedict  v.  SdMettle,  12  Ohio  St.  515.  It  is  a  right  to  resume,  not  the  prop- 
erty in  the  goods,  but  the  possession  which  is  necessary  to  support  tha 
vendor's  lien.  The  property  is  recognized  as  being  irrevocably  in  the  pur- 
chaser when  the  right  is  exercised;  for,  as  Willes,  J.,  says,  in  BoUon  v. 
Lanecuhire  etc  Co,,  L.  R,,  1  Ck>m.  PL  439,  "unless  the  property  passed^ 
there  would  be  no  need  of  the  right  of  stopping  in  transitu:  Fraser  v.  Witt^ 
Id.,  7  Eq.  64;  Reynolds  v.  Boet<m  etc  B.  R,,  43  N.  H.  580;  Dichnan  v. 
Williams,  50  Miss.  500.  It  is  a  consequence  of  the  principle  that  the  vendor 
haa  merely  the  right  of  restoring  his  lien  by  resuming  possession,  and  does 
not  revest  the  property  in  himself,  that  where  the  vendee  has  paid  part  of 
the  price  repayment  need  not  be  offered  before  exercising  the  right:  Ifew* 
haU  V.  Vargas,  post, 

Onlt  a  Vendob  ob  Quasi  Vbnddb  can  EzEBCiaK.— -The  right  of  stop- 
page in  transitu  belongs  only  to  one  occupying  the  relation  of  vendor  or 
quasi  vendor  towards  the  consignee  of  the  goods:  Benj.  on  Sales,  sec  890l 
A  factor  or  correspondent  purchasing  goods  upon  the  order  of  his  principal, 
but  paying  for  them  with  his  own  money,  or  buying  on  his  own  credit  and 
ahipping  them  to  the  principal  at  the  original  price,  with  his  chaiges  and 
commissions  added,  may  stop  the  goods  in  transitu,  where  the  principal  be- 
comes insolvent:  NewhaU  v.  Vargas,  post;  Seymour  v.  Newton,  105  Mass. 
272;  Fdse  v.  Wray,  3  East,  93;  I^Aquila  v.  Lambert,  I  Amb.  399;  S.  C,  2 
Eden,  75;  Tucker  v.  Humphrey,  4  Bing.  516.  So  a  principal  may  stop  goods 
consigned  to  his  factor,  who  has  accepted  bills  for  their  price,  and  after  pay- 
ing part  of  the  freight  has  become  insolvent,  and  the  latter  not  having  ob- 
tained possession,  has  no  lien  upon  them:  Kinloeh  v.  Craig,  3  T.  R.  119;  S. 
C,  4  Bro.  P.  C.  47.  And  where  a  vendee  of  goods  and  his  factor  both  be- 
come insolvent,  the  vendor  may  stop  them  before  coming  to  the  factor's 
hands,  although  the  latter  has  a  bill  of  lading  indorsed  to  order,  and  is 
ander  acceptance  to  the  vendee  on  a  general  account:  Patten  v.  TTiompson, 
6  Mau.  &  Sel.  350.  A  mere  surety  for  the  price  who  has  not  paid  it,  can 
not  exercise  the  right:  Sifken  v.  Wray,  6  East,  371.  But  one  who  has  paid 
the  price  for  the  purchaser  and  taken  an  assignment  of  the  bill  of  lading  as 
security  for  his  advances  may  stop  the  goods  in  transitu  on  the  insolvency 
of  such  purchaser:  Oossler  v.  Schepeler,  5  Daly,  476.  The  insolvency  of  one 
who  was  not  the  purchaser  of  the  goods,  but  upon  whose  promise  to  pay 
they  were  furnished,  gives  no  right  to  stop  the  goods:  Eaton  v  Cook,  32 
Vt.  58.  The  vendor  did  not  sell  to  him.  One  who  is  not  a  vendorol  goods» 
Daa  Vol.  XXXX— 98 
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bat  has  a  lien  upon  them  for  labor  perfoimed  upon  them^  or  the  like,  upon 
parting  with  the  goods  can  not  resume  his  lien  by  stopping  them  in  trantUu; 
as  in  the  case  of  a  fuller  who  has  delivered  cloth  to  a  carrier  to  be  conveyed 
to  his  principal,  on  the  latter's  account  and  risk:  Stoeet  v.  Pym^  I  East,  4. 
A  vendor  of  an  interest  in  a  contract  to  deliver  goods  to  him  may  stop 
them  on  the  insolvency  of  his  vendee;  as  where  one  having  a  share  in  a 
cargo  of  beans,  the  whole  of  which  was  included  in  a  bill  of  lading  to  an- 
other party,  and  having  an  order  on  the  maater  of  the  vessel  in  which  they 
were  shipped  for  the  delivery  to  himself  or  bearer  of  a  specified  number  of 
sacks  of  the  said  beans,  sold  them  on  credit  to  another  person  before  their 
arrival,  giving  up  the  delivery  order  to  him;  and  such  purchaser  becamo 
insolvent:  Jenkyns  v.  Usbome,  7  Man.  &  G.  678;  S.  C,  8  Scott,  605. 

Insolvsnct  only  Gbouitd  fob. — ^It  is  said.  Wood  v.  Roack^  1  Am.  Dec 
276t  that  a  vendor  may  stop  goods  in  transitu  in  two  cases:  1.  Where  he  baa 
received  no  consideration  for  them;  2.  Where  the  consignee  has  become  in* 
solvent.  So  it  has  been  held  that  the  discovery  of  the  falsehood  of  material 
representations  on  the  part  of  the  buyer  will  give  this  right:  FUsnmmoni  v. 
JosUn,  21  Vt.  129.  The  prevailing  opinion  is,  however,  that  the  right  exists 
only  in  case  of  the  insolvency  of  the  purchaser,  and  this  is  no  doubt  the 
correct  view  of  the  matter:  Benj.  on  Sales,  sees.  828,  837;  The  Con&tantia^ 
6  Bob.  Adm.  321;  Fraaer  v.  WiU,  L.  B.,  7  £q.  64.  The  vendor  can  not  bo 
allowed  this  extraordinary  privilege  simply  "because  he  has  changed  hii 
mind:"  Per  Lord  BomiUy,  in  the  case  last  cited.  It  is  wholly  inconsistent 
with  the  principles  upon  which  the  right  is  based,  to  permit  its  exercise  in  a 
ease  of  fraud  or  misrepresentation  in  the  sale.  That  would  be  a  ground  for 
rescinding  the  sale,  not  for  restoring  the  vendor  to  his  lien. 

Insolvsnct  Msaics  What,  in  such  Gasbs. — Insolvency,  in  this  class  of 
oases,  imports  a  general  inability  to  pay  one's  just  debts  in  the  usual  oonrso 
of  business:  Durgy  etc.  Co.  v.  O'Brien,  123  Mass.  12;  S.  G.,  5  Gent  L.  J. 
147.  It  is  usually  evidenced  by  stopping  payment:  Cfhandler  v.  FtdUm^  10 
Tex.  2;  0*Brien  v.  NorrU,  16  Md.  122;  Inalee  v.  lAine,  67  N.  H.  454.  In* 
deed,  it  is  held  in  Rogers  v.  TViofiuu,  20  Gonn.  53»  that  it  must  be  evidenoed 
by  that  or  some  other  overt  act,  such  as  taking  the  benefit  of  the  insolvent 
laws.  But  the  contrary  is  laid  down  in  Benedict  v.  Schaettie,  12  Ohio  St  515. 
Gertainly  a  technically  declared  insolvency  is  not  necessaiy ;  if  the  insolvency 
exists  as  a  fact,  it  is  enough:  T/te  Tigrees,  32  L.  J.,  Prob.,  and  M.  &  Adm. 
07;  O'Brien  v.  Norrie,  16  Md.  122.  Such  insolvency  may  be  proved  in  any 
satisfactory  way:  Haye  v.  Afouille,  14  Pa.  St.  48.  Proof  of  a  failure  to  pay 
one  just  and  admitted  debt  would  probably  be  sufficient:  Benj.  on  Sales,  seo. 
837;  Smith's  Mercantile  Law,  549,  note.  The  insolvency  may  be  proved  by 
circumstances:  Reynolds  v.  Boston  etc,  R,  R,,  43  K.  H.  580.  Any  well- 
founded  information  of  an  Embarrassment  or  fiulure  on  the  vendee's  part  to 
meet  the  demands  of  creditors  was  held  in  More  v.  Lott,  13  Nev.  376,  to  be 
sufficient  proof  of  insolvency.  This  seems  to  be,  to  say  the  least  of  it,  a 
very  liberal  rule  towards  the  vendor.  The  vendee's  own  admissbn  of  his 
insolvency  is  sufficient  until  disproved:  Secomb  v.  Nutt,  14  B.  Mon.  261.  In 
that  case  Marshall,  J.,  says:  '*It  is  sufficient  to  show,  with  reasonable  oer- 
tainty,  that  is,  with  probability,  that  the  vendee  is  embarrassed  and  not  aUe 
to  make  full  or  general  payment  of  his  debts."  This  appears  to  os  a  satis* 
Isotory  statement  of  the  rule  which  should  govern  if  we  omit  the  explana* 
tion  given  to  the  terms  '< reasonable  certainty."  Does  not  "reaaonaUt 
eertainty  "  mean  something  more  than  "probability"? 

.  Wbsxbkb  iHBOLVXNor  MUST  AsiSB  AFTER  Sals.— In  One  very  oarefoUj 
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reuoned  cue  it  is  laid  down  that  in  order  to  give  an  unpaid  vendor  the  right 
to  stop  goods  in  trcauUu  because  of  the  insolvency  of  the  pnrchaser,  such  in- 
solvency most  arise  after  the  sale:  Bogert  v.  Thonuu,  20  Conn.  63.  Bnt 
this  is  clearly  contrary  to  the  weight  of  authority  as  well  as  to  sound  reason. 
It  is  too  well  settled  to  admit  of  a  reasonable  doubt,  that  though  the  insoU 
vency  existed  at  the  time  of  the  sale,  if  it  was  not  discovered  until  after* 
wards  by  the  vendor,  he  has  the  right  to  stop  the  goods  in  traneUu:  0*Briem 
V.  Norris,  16  Md.  122;  Blum  v.  Marks,  21  La.  Ann.  268;  Buckley  v.  FumiBB, 
15  Wend.  137;  Benedict  v.  SchaeUle,  12  Ohio  St  515;  Reynolds  v.  Boston  etc 
B,  B.,  43  N.  H.  580;  Bucker  v.  Donovan,  13  Kan.  251;  S.  C,  19  Am.  Eep. 
84.  If  the  vendor  exercises  his  light  of  stoppage  prematurely,  that  is,  bo- 
fore  the  insolvency  occurs,  but  while  it  is  impending,  he  does  so  at  his  perils 
The  Conttantia,  6  Rob.  Adm.  321. 

How  Affected  bt  Taethq  Note,  Seouritt,  Pabt  Payment,  Era^Tha 
fact  that  a  credit  is  given  to  the  purchaser  for  the  price  of  the  goods,  under 
a  general  agreement,  does  not  debar  the  exercise  of  this  right,  where  the 
purchaser  becomes  insolvent:  Stubba  v.  Lund,  5  Am.  Dec.  63.  So  taking tho 
purchaser's  note  or  acceptance  for  the  price  does  not  defeat  the  right:  JSi- 
wards  v.  Brewer^  2  Mee.  &  W.  375;  Jenkyns  v.  Usbome,  7  Man.  &  G.  678; 
S.  C,  8  Scott,  605;  Arnold  v.  Delano,  4  Gush.  33;  NewKall  v.  Vargas,  posL 
8o^  though  the  aooeptanoe  is  probable  under  the  bankruptcy:  Feise  v.  Wray, 
3  East,  93.  And  where  a  note  is  taken  it  need  not  be  tendered  back,  on  ex- 
ercising the  right:  Hays  v.  AfouiUe,  14  Pa.  St.  48.  Nor  does  the  fact  tha^ 
the  vendor  has  negotiated  the  note  or  acceptance  destroy  his  right:  Miles  v, 
CforUmt  2  Cromp.  &  M.  504;  NewhaU  v.  Vargas,  post.  Payment  made  by  an 
order  or  note  of  a  third  person,  unindorsed,  takes  away  the  privilege  of 
stoppage  in  transitu:  Eaton  v.  Cook,  32  Vt.  58.  Part  payment  is  ineffectual 
to  defeat  the  right:  Howatt  v.  Davis,  7  Am.  Dec.  681;  Hodgson  v.  Loy,  7  T. 
R.  440;  and  the  vendor  is  not  bound  to  refund  such  part  payment:  NewhaU 
V.  Vargas,  poet.  Nor  does  the  fact  that  the  vendor  has  recourse  to  soma 
other  party  militate  against  his  exercise  of  this  right  on  the  purchaser's  be- 
coming insolvent:  BeU  v.  Moss,  5  Whart.  189.  Ooods  consigned  by  a  debtor 
to  his  creditor  on  account  of  the  indebtedness  can  not  be  stopped:  Vertue  t. 
Jewell,  4  Gamp.  31;  Clark  v.  Mauran,  3  Paige,  373.  Otherwise  where  the 
account  is  unadjusted,  and  the  goods  are  not  shipped  on  that  account*  but » 
bQl  is  drawn  for  the  price:  Wood  v.  Jones,  7  Dow.  &  By.  126. 

GoMMBNCKMSirT  OF  AN  AoTioy  F0&  THE  Pbics  of  the  goods  by  tha 
vendor's  attorney  without  his  knowledge,  neither  of  them  being  apprised 
that  the  iranaUus  is  not  terminated,  is  no  waiver  of  the  right  of  stoppage  in 
transitu  if  asserted  in  a  reasonable  time,  and  if  the  improvident  aotion  is  not 
proseouted:  Calahan  v.  Babcock,  21  Ohio  St.  281. 

BEonmnro  of  Tbakstt  — Middleman  NBCESSABT.^It  is  obvious  thai 
there  can  be  no  transitus,  and  therefore  no  stoppage  in  transitu,  without  tha 
interposition  of  a  middleman  between  the  vendor  and  vendee:  Cooper  v. 
Bin,  3  Hurlst.  &  G.  722.  The  beginning  of  the  transit  is  when  the  goods  are 
delivered  to  the  middleman  for  carriage  to  the  vendee.  The  middleman  is 
the  agent  of  the  vendor  for  the  purpose  of  delivery:  Calahan  v.  Babcock,  21 
Ohio  St  281;  and  so  are  all  to  whose  hands  the  goods  successively  come,  so 
long  as  their  duty  with  respect  to  the  goods  is  that  of  expediting  the  carriage^ 
So,  whether  the  custodian  for  the  time  being  is  a  carrier,  or  a  wharfinger,  or 
warahousenoan:  Atkins  v.  Colby,  20  N.  H.  154;  Smith  v.  Ooss,  1  Gamp.  282. 
So  long  as  the  goods  are  in  the  hands  of  those  whose  duty  it  is  to  forward 
tham  towards  their  original  destination,  and  not  merely  to  keep  ^em,  tba 
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transit  is  not  ended:  Guilford  v.  Smithy  30  Vt.  49.  So  'wbere  the  transit  ia 
flelayed  by  order  of  one  of  the  vendors  of  goods  included  in  the  same  con- 
signment, and  the  goods  are  thus  stopped  in  the  hands  of  a  warehouseman 
to  await  the  further  orders  of  such  vendor:  Ilaya  v.  Mouillej  14  Pa.  St.  48. 

Delive&t  on  Board  Vessel  or  otheb  Vehicle  of  Vendee. — There  is 
some  disagreement  on  the  point  as  to  whether  or  not  a  delivery  on  board  the 
vendee's  own  vessel  is  a  delivery  to  him  so  as  to  preclude  stoppage  in  Iran- 
situ.  In  a  number  of  American  cases  the  doctrine  is  laid  down,  that  where 
the  goods  are  delivered  on  board  the  vendee's  vessel  to  bo  transported  to 
him,  they  xure  in  trannlu  until  they  reach  him;  whereas,  if  they  are  to  be 
earried  to  a  foreign  market,  or  to  another  party,  there  is  no  transitu^,  the 
master  of  the  vessel  being  regarded  as  the  vendee's  agent  to  receive  delivery: 
Mtubba  V.  Lund,  5  Am.  Dec.  63;  lUley  v.  Stubbs,  6  Id.  29;  Parker  v.  Me- 
Jver,  I  Id.  65C;  liowley  v.  Bigelow,  23  Id.  607;  NewhaU  v.  Vargas,  pott. 
The  rule  of  the  English  and  some  of  the  American  cases  on  this  point,  how- 
ever, is,  in  general,  that  a  delivery  on  board  a  ship  or  other  vehicle  of  th« 
vendee,  the  vendor  having  knowledge  of  the  fact  that  it  belongs  to  the 
vendee,  is  a  delivery  to  the  vendee,  to  whatever  port  the  goods  are  oon- 
««igned,  and  there  is  no  transi^ua,  unless  the  effect  of  the  delivery  is  restrained 
''by  taking  the  bill  of  lading  in  such  a  way  as  to  make  the  master  of  the 
vehicle  merely  an  agent  for  carriage,  as  by  making  the  goods  deliverable  ta 
.Jkhe  vendor's  order:  Benj.  on  Sales,  sees.  841,  842;  Hutch,  on  Carriers, 
^■ec  419;  Ogle  v.  Atkinson,  4  Taunt.  759;  VanCa^teel  v.  Booker,  2  Ex.  691; 
Turner  v.  Trustees,  6  Id.  543;  Merchant  Banking  Co.  y.  Pkomix  Bessemer  Sted 
Co.,  L.  R.,  5  Ch.  Div.  205;  S.  C,  46  L.  J.,  Ch.  418;  36  L.  T.  (N.  S.)  395;  25 
W.  K.  457;  Seliotsmans  v.  Lancashire  etc.  Co,,  L.  R.,  2  Ch.  App.  332;  Bolin 
v.  Ilufnagle,  1  Rawle,  9;  StarUvant  v.  Orser,  24  N.  Y.  538.  And  this 
seems  to  us  decidedly  the  more  reasonable  doctrine.  The  same  rule  applies 
where  the  vessel  has  been  chartered  by  the  purchaser,  if,  by  the  terms  of  the 
•barter  party,  the  charterer  is  owner  for  the  voyage;  but  if  he  has  merely, 
in  effect^  contracted  with  the  carrier,  as  carrier,  for  the  transportation  ot  the 
goods,  a  delivery  on  board  such  vessel  is  the  same  as  a  delivery  on  board  any 
general  ship,  and  a  traneilue  is  interposed  between  buyer  and  seller:  Benj. 
on  Sales,  sec.  843  et  seq.;  Inglis  v.  Usherwood,  1  East,  515;  BohUingk  v. 
Jnglis,  3  Id.  381;  Bemdtson  v.  Strang,  L.  R.,  4  Eq.  481.  Delivery  to  a  car- 
rier  nominated  and  hired  by  the  purchaser,  as  carrier,  is  not  such  a  delivery 
to  the  purchaser  as  to  defeat  the  right  of  stoppage  in  transitu,  even  though 
the  ultimate  destination  of  the  vessel  is  not  communicated  to  the  vendor: 
£x  parte  Boseoear  China  Clay  Co,  \  In  re  Cock,  L.  R.,  11  Ch.  Div.  660;  S. 
C,  48  L.  J.,  Bank.  100;  40  L.  T.  (N.  S.)  730;  27  W.  R.  591.  In  that  case 
James,  L.  J.,  said:  '*The  principle  is  this — that  when  the  vendor  knows 
that  he  is  delivering  the  goods  to  some  one  as  carrier,  who  ia  receiving  them 
in  that  character,  he  delivers  them  with  the  implied  right,  which  has  been 
established  by  the  law,  of  stopping  them  so  long  as  they  remain  in  the  pos- 
session of  the  carrier  as  carrier."  The  whole  question  turns  upon  the  char- 
acter in  which  the  person  to  whom  the  goods  are  delivered  receives  them.  li 
he  receives  them  as  an  agent  for  carriage,  though  he  is  employed  by  the 
vendee,  the  right  of  stoppage  in  iranaUu  attaches:  Aguirre  v.  ParmeleSf  22 
Conn.  473. 

Goods  in  Hands  of  Waeehouseaun,  sra,  at  Intxbmbdiatb  Station. — 
Where  the  goods  are  in  the  hands  of  a  wharfinger,  warehouseman,  or  for- 
warder at  an  intermediate  stage  between  the  original  inception  of  the  transil 
and  its  termination,  they  are  subject  to  the  right  of  stoppage  in  transitu^ 
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becanae  saoh  penoa  ia  merely  an  agent  to  expedite  the  carriage:  JUarhwald 
T.  CredUon,  7  CaL  213;  Blacknum  v.  Pierce,  23  Id.  506;  BuckUyY.  Fumi^ 
15  Wend.  137;  a  0.,  17  Id.  504;  CoveU  r.  HUcheoch,  23  Id.  611;  Afills  ▼. 
BaU^  2  Bos.  k  FoL  457;  SnUtk  v.  Oou,  1  Camp.  282.  So  where  they  are  ia 
the  hands  of  a  warehouseman  at  the  time  of  the  sale,  and  are  transferred  te 
the  purchaser's  name  in  the  warehouseman's  books,  bnt  the  seller  is  to  have 
them  forwarded,  and  to  pay  charges,  taxes,  etc.,  they  are  to  be  deemed  in 
transit  until  they  reach  their  ultimate  destination:  Mohr  v.  Boston  etc,  R,  IL 
Oo.^  106  Mass.  67. 

ViNDXK  MAT  IsfTKBCKPT  €kM)DS  AND  Tbbminatb  TRANSIT. — A  purchaser  of 
goods  may  undoubtedly  defeat  the  vendor's  right  to  stop  them  in  transitu  by 
taking  poMession  of  them  at  an  intermediate  point:  Story  on  Sales,  sec  342  a) 
Angell  on  Carriers,  sees.  345,  346,  347;  MiUa  v.  Ball,  2  Bos.  &  Pul.  457.  As 
where  he  gives  them  a  new  destination  at  such  intermediate  point,  in  order 
to  make  them  security  to  a  party  who  assisted  him  to  procure  their  release 
from  an  attachment:  Wood  v.  Teatman,  15  B.  Mon.  270.  Or  where  he  takes 
iamples  of  them  and  requests  the  carrier  to  let  them  remain  in  his  warehouse 
for  further  directions:  Fotter  v.  Framptan,  6  Bam.  &  Cress.  107.  Or  directs 
their  delivery  at  such  intermediate  point  to  a  purchaser  from  him,  and  they 
are  delivered  aooordingly:  Stevens  v.  Wheeler,  27  Barb.  658.  And,  generally, 
vhanever  at  any  intermediate  point  in  the  transit  the  goods  are  received  by 
one  as  agent  of  the  vendee,  with  authority  to  give  them  a  new  destination, 
and  not  merely  to  forward  them  to  their  original  destination,  the  transit  is 
thereby  determined,  so  far  as  the  vendor's  right  of  stoppage  is  concerned! 
Cdbeen  v.  Campbell,  30  Pa.  St.  254.  The  purchaser's  assignee  may  also  ter- 
minate the  transit  by  taking  possession  at  an  intermediate  point:  Jones  v« 
Jones,  8  Mee.  &  W.  431. 

Whebb  GkMDS  HAVE  Abrived  at  Destination. —Notwithstanding  their 
arrival  at  the  destination  appointed  for  them,  goods  are  to  be  deemed  ia 
transit  so  far  as  the  vendor's  right  to  stop  them  is  concerned,  so  long  as  they 
remain  in  the  carrier's  possession  as  carrier;  that  is  to  say,  until  the  carrier 
has  either  delivered  them  or  consented  to  hold  them  as  the  purchaser's  agent 
for  custody,  or  the  purchaser  has  performed  some  act  of  ownership  respect- 
ing them:  Nayhr  v.  Dennie,  19  Am.  Dec.  319;  Seymour  v.  Newton,  105 
Mass.  272:  Inalee  v.  Lane,  57  K.  H.  454;  Tucker  v.  Humphrey,  4  Bing.  516. 
And  the  transit  continues  while  the  goods  are  on  board  a  lighter  in  course  d 
transmission  to  the  wharf:  Jackson  v.  Nichol,  5  Id.  (N.  C. )  508. 

Deuye&t  to  Ptrr  an  End  to  Transit.— The  delivery  required  to  defeat  a 
vendor's  right  of  stopping  goods  in  transitu  differs  from  that  required  merely 
to  pass  Ate  property  in  the  goods  and  put  them  at  the  buyer's  risk:  Story  on 
Sales,  sec.  331.  It  must  be  either  actual  delivery  or  its  equivalent:  Donatk 
▼.  BroamJiead,  7  Pa.  St.  301;  IJaye  v.  Mouille,  14  Id.  48;  Alsberg  v.  Lalta^ 
30  Iowa,  442;  Beyndds  v.  Boston  etc,  B,  B.,  43  N.  H.  580.  Formerly,  indeed, 
it  was  held  that  to  constitute  such  delivery,  there  must  be  a  "corporal 
touch  "  of  the  goods:  Hilliard  on  Sales,  285.  This  expression  must  be  under- 
stood figuratively,  however,  if  it  is  ever  true:  Angell  on  Carriers,  sea  345. 
At  all  events  it  is  repudiated  in  the  later  cases.  Lord  Kenyon,  in  WriglU  v. 
Lewes,  4  Esp.  82,  admitted  having  on  ono  occasion  made  the  remark  that  a 
"  corporal  touch  "  was  necessary,  and  expressed  a  wish  that  *'  the  expression 
had  never  been  used,"  because  it  said  *'  too  much.'*  *'  All  that  is  necessary," 
said  he,  "is  that  the  consignee  exercise  some  act  of  ownership  on  the  prop- 
erty consigned  to  him."  To  the  same  effect  is  MoUram  v.  Ileyer,  1  Denio, 
483.    So  far  as  an  actual  delivery  to  the  vendee,  or  his  authorized  agents  if 
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concerned,  tbere  can  be  no  question  that  it  tenninates  the  right  of  etoppage 
in  transitu.    The  yendor's  right  is  gone  as  soon  as  the  goods  actually  come  to 
the  hands  of  the  vendee  or  his  administrators  or  other  representatives:  Con- 
yera  v.  Ennia^  2  Mason,  236.    Such  actual  delivery  will  be  deemed  made 
whenever  the  goods  come  to  the  hands  of  a  warehouseman  who  has  express 
or  implied  authority  from  the  vendee  to  receive  and  hold  them  as  his  agent, 
and  who  does  so  receive  and  hold  them:  Scott  v.  PettU^  3  Bos.  &  Pul.  469; 
Dodson  V.  Wentworth,  4  Man.  &  O.  1080;   Weniworth  v.  OuthvnUe,  10  Mee. 
&  W.  436;  Sawyer  v.  JoaUn,  20  Vt.  172;  Guilford  v.  Smith,  30  Id.  49;  Hoover 
T.  Tibbits,  13  Wis.  79.    But  a  delivery  to  a  warehouseman,  not  as  the  pur* 
chaser's  agent,  but  in  the  ordinary  course  of  business  as  a  middleman,  is  not 
a  delivery  to  the  purchaser:  O'Neil  v.  Oarrett,  6  Iowa,  480.    The  mere  trans* 
fer  of  the  goods  to  a  warehouse  at  the  end  of  the  route  to  await  the  payment 
of  charges  is  not,  ipso  /ado,  a  delivery  so  as  to  out  off  the  right  of  stoppage  in 
transitu:  Calahan  v.  Babcock,  21  Ohio  St.  281.    Where  the  warehouseman 
receives  the  property,  as  agent  for  the  carrier,  to  hold  until  the  freight  and 
other  charges  are  paid,  the  transitus  still  continues:  Hoover  v.  TibbitSt  13 
Wis.  79.    To  constitate  a  termination  of  the  transit  by  landing  the  goods  at 
a  wharf  where  the  vendee  is  accustomed  to  have  his  goods  landed,  in  aooocd- 
ance  with  his  directions,  it  must  appear  that  he  intended  the  wharfinger  to 
hold  the  goods  as  lus  agent  until  he  communicates  instmotiona  as  to  forward* 
ing  them:  James  v.  Griffin^  1  Mee.  &  W.  20;  S.  C,  2  Id.  623.    Where  the 
carrier  lands  the  goods  at  a  wharf  at  which  the  consignee  is  not  in  the  habit 
of  receiving  goods,  acting  under  the  advice,  but  not  the  specific  instructions, 
of  the  consignee's  derk,  the  consignee  being  absent^  and  the  goods  are  entered 
in  the  wharfinger's  book  with  "  freight  and  charges  **  set  opposite,  but  no 
consignee  named,  the  transit  is  not  deemed  at  an  end:  Edtoards  v.  Brewer,  3 
Mee.  &  W.  375.    Delivery  of  the  goods  at  their  port  of  destination  to  a  car- 
rier to  whom  the  vendee  has  indorsed  the  bill  of  lading  as  his  agent  to  re- 
ceive them,  is  a  delivery  to  him  and  terminates  the  transit:  Ex  parte  Oibbes; 
In  re  WhUworth,  L.  R.,  1  Ch.  Div.  101;  S.  C,  45  L.  J.,  Ch.  10;  33  L.  T.  (N. 
S.)479;  24W.  R.  298. 

Goods  AwAiriNa  Vendee's  Further  Orders. — Wherever  the  goods  reach 
the  hands  of  agents  of  the  vendee  authorized  to  receive  them  and  give  them 
a  new  destination,  or  awaiting  his  orders  as  to  their  future  destination,  they 
are  deemed  delivered  and  the  transit  is  ended:  PoUinger  v.  Heeksher,  8 
Grant,  309;  Cabeen  v.  Campbell,  30  Pa.  St.  254;  Biggs  v.  Barry^  2  Curt.  259; 
Dixon  V.  Baldwin,  5  East,  175;  Leeds  v.  Wright,  3  Bos.  &  PuL  320;  Valpy  v. 
Oibson,  4  Com.  B.  837.  But  where  the  goods  are  in  the  possession  of  a 
shipping  agent  appointed  by  the  vendee  to  await  his  instructions,  not  as  to 
their  destination,  but  as  to  the  mode  of  shipment  to  their  original  destina- 
tion, they  are  still  in  transitu:  Harris  v.  Pratt,  17  N.  Y.  249.  Where  goods 
were  shipped  on  a  vessel  chartered  by  the  vendor  and  bound,  as  stated  in 
the  bill  of  lading,  "for  Falmouth,  Co wes,  or  Queenstown,  for  orders,"  the 
goods  being  made  deliverable  unto  order  or  assigns,  and  the  vessel  stopped 
at  Falmouth,  where,  in  accordance  with  the  instructions  of  the  vendor,  the 
master  wrote  to  the  vendee  announcing  his  arrival,  and  asking  for  farther 
orders,  but  before  they  were  received  the  vendee  stopped  payment,  it  waa 
held  that  the  vendor's  right  of  stoppage  was  not  lost:  Fraser  v.  Witt,  L.  B., 
7  Eq.  64.  It  was  laid  down  in  that  case  that  a  fresh  destination  must  be 
communicated  to  the  goods  by  the  vendee  to  take  away  the  vendor's  right 
of  stoppage. 
Ehtbt  or  THE  Goods  at  the  Cctstom-house  without  paying  the  dutiet 
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does  not  terminate  the  transit^  bat  it  U  otherwiae  where  they  are  placed  in 
apnblioatorennderthewarehonnng  eystem:  AfoUram  ▼.  Heyer^  5  Denio,  629; 
Korthey  ▼.  Field,  2  Esp.  613.  Qoods  stored  in  the  onstom-hoase  in  conae- 
qoenoe  of  the  loss  of  the  invoice  are  in  tratuUu,  and  subject  to  the  vendor's 
right  of  stoppage,  though  the  freight  is  paid,  becaose  by  reason  of  the  loss 
of  the  invoioe  they  could  not  be  entered  at  the  custom-house,  and  the  pur* 
chaser  oould  not  therefore  obtain  actual  possession:  Donath  v.  Broomhetid,  7 
Pa.  St.  301. 

Cabbixb  Baooxis  Aobnt  or  Vxndsx,  WHSN.^Where  goods  are  deposited 
in  the  oarrier'a  warehouse  at  the  end  of  the  route,  to  await  the  purchaser'a 
orders,  and  the  purchaser  is  notified  thereof,  and  assents  thereto,  the  transit 
ia  at  an  end  and  the  carrier  la  aimply  a  depositary  for  such  purchaser:  E» 
parte  Catling^  In  re  Chadwiek,  29  L.  T.  (N.  S.)  431;  Bht  parte  Owda,  In  re 
MiUo,  20  W.  R.  981.  See  also  Allan  ▼.  Oripper,  2  Cromp.  k  J.  218.  Indeed, 
in  some  oaaea  it  is  laid  down  in  broad  terma  that  where  gooda  are  stored  by  a 
carrier  at  the  end  of  hia  route  aa  agent  for  the  purchaser,  the  right  of  atop* 
page  tA  iransUu  ia  at  an  end,  without  aaying  anything  as  to  notice  to  the 
▼endee:  Fetridge  ▼.  Piper,  40  Iowa,  627;  Clapp  v.  Pedb,  Sup.  Ct.  of  Iowa,  11 
Rep.  462.  This  might  aeem  to  imply  that  the  carrier,  without  any  ezpreaa 
autiiority  from  the  vendee,  or  any  authority  implied  from  a  course  of  dealing 
or  from  the  vendee's  assent  after  notice  of  such  storage,  could  constitute  him- 
self the  agent  of  the  vendee  for  this  purpose.  But  if  so,  these  cases  go  too 
far.  The  carrier's  relation  to  the  goods  can  not  be  changed  to  the  prejudioe 
of  the  vendor  except  by  contract  with  the  vendee:  Reynolds  v.  BoeUm  etc,  R, 
R,t  43  K.  H.  580.  Therefore,  where  no  notice  is  given  to  the  vendee  of  the 
arrival  of  the  goods,  by  reason  of  hia  having  absconded,  their  being  stored 
in  the  carrier's  warehouse  subject  to  his  order  will  not  terminate  the  transit: 
Ex  parte  Barrow,  In  re  WoredeU,  L.  R.,  6  Ch.  Div.  783;  S.  C,  46  L.  J., 
Bank.  71;  36  L.  T.  (K.  S.)  325;  25  W.  R.  466.  So  where  the  notice  was 
given  to  a  general  truckman  who  had  a  standing  order  from  the  conaigneet 
to  bring  away  gooda  addresaed  to  them,  but  nothing  waa  done  by  him,  and 
the  conaigneea  had  abeconded,  there  being  no  contract  between  the  carrier 
and  the  conaigneea:  Inslee  v.  Lane^  57  N.  H.  454.  Notice  by  an  intermediate 
carrier  of  gooda  marked  for  further  destination  which  it  is  his  duty  to  for* 
ward  over  another  line  from  the  end  of  hia  route,  that  he  holda  the  gooda  for 
the  disposal  of  the  consignee  and  will  be  liable  only  aa  a  warehouseman,  but 
atating  that  he  will  forward  the  goods,  does  not  terminate  the  transit,  so  aa 
to  prevent  a  stoppage  by  the  vendor:  Ev  parte  fVataon,  In  re  Love,  L.  R,  5 
Ch.  Div.  35;  S.  C,  46  L.  J.,  Bank.  97;  36  L.  T.  (N,  S.)  75;  25  W.  R  489. 

Part  Dbuvkbt. — A  delivery  of  part  of  the  goods  to  the  consignee  doea 
not  affect  the  vendor's  right  to  stop  the  residue,  unless  such  partial  delivery 
waa  intended  to  operate  as  a  delivery  of  the  whole:  Benj.  on  Sales,  sec.  857; 
Buckley  v.  Fumias,  17  Wend.  504;  Secornb  v.  Nutt,  14  B.  Mon.  261;  Tanner 
V.  ScoveU,  14  Mee.  &  W.  28$  ^o;  parte  Cooper,  In  re  McLaren,  L.  R.,  11 
Ch.  Div.  68;  S.  C,  48  L.  J.,  Bank,  49;  40  L.  T.  (N.  S.)  105;  27  W.  R.  5ia 
Otherwise  where  anoh  delivery  was  intended  to  operate  as  a  delivery  of  th« 
whole:  Slubey  v.  Heyward,  2  H.  BL  504;  Jones  v.  J<mea,  8  Mee.  k  W.  431| 
SUeena  v.  Wheeler,  27  Barb.  658. 

Acts  or  Ownsbship  as  Evidenoe  or  Possessiok.— Among  the  acts  of 
ownership  whioh  have  been  held  sufficient  evidence  of  the  vendee's  having 
taken  poaseaaion  ao  as  to  terminate  the  vendor's  right,  are:  Taking  samples 
and  paying  warehouse  rent,  or  engaging  for  its  payment:  Wright  v.  LeiDee, 
4  Espb  82;  Fotier  v.  Frampton,  6  Bam.  &  Cress.  107.     Taking  samples,  how 
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ever,  is  an  equiyocal  aot:  Jones  t.  Jofies,  8  Mee.  &  W.  431,  per  Parke,  B^ 
So,  marking  and  meaanring  the  goods  is  evidence  of  taking  poesession: 
Cooper  V.  Bill,  3  H.  &  0.  722;  S.  0.,  34  L.  J.,  Ex.  151.  Where  the  pur- 
chaser  having  received  the  shipping  papers  of  goods  which  are  at  sea,  ware- 
faonses  them  in  his  own  name:  Parker  v.  Byrnes,  I  Low,  539.  A  resale  of 
the  goods  and  giving  them  a  new  destination,  with  the  vendor's  knowledge, 
is  a  sufficient  proof  of  delivery  to  defeat  the  right  to  stop  t»  traneUu:  Eaton 
v.  Cookf  32  Vt.  58.  So,  caosing  the  goods  to  be  repacked  and  sending  part 
of  them  away,  while  in  the  packer's  hands:  Leeds  v.  Wrigktf  3  Bos.  k  PuL 
820.  So,  where  the  goods  are  sent  back  to  the  vendor  to  be  repacked: 
VcUpy  V.  Oibson,  4  Com.  B.  837.  So,  where  the  vendor  at  the  time  of  the 
sale  diips  the  goods  to  a  third  person  in  pnrchaser's  name  as  consignor  at 
the  poixshaser's  request,  there  is  snch  an  assumption  of  dominion  as  to  pro- 
dade  a  stoppage  tn  transUiL'  Treadwell  v.  AydleU,  9  Heisk.  388.  It  must 
be  borne  in  mind  that  when  the  goods  remain  in  the  hands  of  the  carrier, 
snch  acts  as  marking,  taking  samples,  etc.,  will  not  operate  to  change  the 
possession  without  the  assent  of  the  carrier:  WkUehead  v.  Anderson,  9  Mee. 
k  W.  518.  In  any  case,  if  the  carrier  refuses  to  deliver  the  goods,  or  post- 
pones the  delivery,  the  transit  continues:  AUen  v.  Merderf  1  Ash.  103; 
Reynolds  v.  Boston  etc,  R.  R.,  43  K.  H.  580;  Coventry  v.  Gladstone,  L.  R.,  6 
Eq.  44.  So  where,  after  having  begun  to  unload  the  goods,  he  hears  that 
the  vendee  has  stopped  payment^  and  thereupon  reloads  the  goods  and  re- 
toms  them  to  his  own  premises:  Cravfshay  v.  Eades,  1  Bam.  k  Cress.  181.  So» 
if  the  delivery  is  prevented  by  the  vessel's  being  ordered  into  quarantine  after 
the  purchaser's  assignees  have  taken  constructive  possession:  HoUi  ▼• 
Poumal,  I  Esp.  240. 

Yimdek'3  Refusal  to  Rbosivs  the  €k>ODS. — ^Where  the  vendee  refuses  to 
receive  the  goods,  either  because  he  has  learned  of  his  own  insolvency,  or 
because  they  are  of  inferior  quality,  or  indeed  for  any  other  reason,  the  ven- 
dor's right  continues,  and  he  may  retake  the  goods:  Orout  v.  ffUl,  4  Oray, 
861;  Morris  v.  Skryoek,  50  Miss.  590,  599;  More  v.  LoU,  13  Nev.  376;  Slurte^ 
vant  V.  Orser,  24  N.  Y.  538;  BoUon  v.  LancaslUre  etc.  Co,,  L.  R.,  1  Com.  PL 
431.  Perhaps,  however,  this  is,  more  properly  speaking,  a  resciBsion  of  tha 
contract,  if  the  vendor  assents  to  the  refosal  by  retaking  the  goods:  Sturte* 
vcmt  V.  Orser,  24  N.  Y.  53a 

IKD0B8KMENT  OF  BiLL  OF  Ladino  Dbfkats,  Whkn. — Where  the  vendee 
has  possession  of  the  bill  of  lading,  with  the  vendor's  consent,  and  indorses 
it  to  a  bona  fide  purchaser  of  the  goods  for  value,  this  operates  as  a  transfer 
of  the  goods  so  as  to  defeat  the  right  of  stoppage  in  transitu:  Benj.  on  Sales, 
■ec  862;  Lichbarrow  v.  Mason,  2  T.  R.  63;  S.  C,  1  H.  BL  257;  6  East,  21;  1 
6m.  Lead.  Cas.  (6th  Am.  ed.)  1039  and  note;  Chandler  v.  FuUon,  10  Tex.  2; 
Audenreid  v.  Randall,  3  Chff.  99;  Dows  v.  Perrin,  16  N.  Y.  325;  Ratals  v. 
Desidtr,  4  Abb.  App.  Dec.  12;  Walter  v.  Ross,  2  Wash.  C.  C.  233.  But  the 
indorsement  must  be  bona  fide,  and  not  to  carry  out  an  apparent  sale  fraudu« 
lently  made  to  defeat  the  vendor's  right:  Rosent/ial  v.  Dessau,  11  Hun,  49. 
An  assignment  of  the  bill  of  lading  for  value  to  one  who  has  notice  that  the 
goods  are  not  paid  for  and  that  the  original  parchaaor  is  insolvent,  is  unavail- 
ing: Vertue  v.  Jewell,  4  Camp.  31;  Chandler  v.  Fulton,  10  Tex.  2.  The  party 
making  the  indorsement  must  also  have  authority  to  transfer  it:  Qurney  v. 
Behretid,  3  El.  &  BL  622.  But  if  the  vendor  indorses  and  delivers  the  bill 
of  lading  to  the  vendee,  and  the  latter  redelivers  it  to  the  vendor  as  secu- 
rity for  the  price,  and  afterwards  obtains  poesession  of  it  by  a  fraudu- 
lent representation,  and  indorses  it  to  a  bona  fide  purchaser,  the  vendor's 
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right  is  gone:  Pease  ▼.  Oloahee,  L.  R.,  1  P.  C.  App.  210.  Where  the  oon* 
rignee  is  merely  an  agent  or  factor  for  the  8hipper8»  he  may  defeat  the  right 
of  stoppage  in  transitu  by  an  indorsement  of  the  bill  of  landing  to  a  hoTuifde 
porchaaer:  Au/denrM  v.  Randall,  3  Cliff.  99.  An  assignment  of  the  bill  of 
lading  as  secority  for  an  antecedent  debt  does  not  defeat  stoppage  in  transUu: 
Chandler  v.  Fulion,  10  Tex.  2;  Lee  v.  Kimball,  45  Me.  172;  Lesasaier  v.  Th& 
Sauthwegtem,  2  Woods,  35;  ITewaom  v.  Thornton,  0  East,  17.  Indeed,  the 
better  opinion  is,  that  an  antecedent  debt  is  not  a  sufficient  consideration  for 
an  absolute  transfer  of  the  bill  of  lading  so  as  to  preclude  stoppage  in  transitu: 
Sodgtr  ▼.  Comptoir  d'Eaeompte  de  Paris,  L.  IL,  2  P.  C.  393.  There  is  no- 
valid  reason  why  the  vendee  should  be  permitted,  by  such  a  transfer,  to  pre* 
fer  some  other  creditor  to  the  unpaid  vendor,  and  to  appropriate  property 
obtained  from  the  latter  to  the  payment  of  the  former's  claim.  But  a  con* 
truy  doctrine  is  laid  down  in  Leask  ▼.  Seott,  L.  R.,  2  Q.  B.  Div.  376.  Se» 
also  Lu  V.  Kimball,  45  Me.  172.  Where  the  bill  of  lading  is  indorsed  to  one 
bona  fide  as  secority  for  present  advances,  the  vendor  is  entitled  to  the  sur« 
plus  after  the  secured  claim  is  paid:  In  re  Westzynthius,  5  Bam.  &  AdoL  817^ 
Spalding  v.  Rudeny,  6  Beav.  376.  An  indorsement  of  the  bill  of  lading  i» 
necessary  to  defeat  the  right:  Chandler  v.  Fulton,  10  Tex.  2.  A  mere  resale 
by  the  vendee  to  one  who  does  not  get  possession  is  not  sufficient:  Craven  v. 
Ryder,  6  Taunt  433.  Nor  an  assignment  for  the  benefit  of  creditors:  BeU  v. 
Moss,  5  Whart.  189.  Nor  a  mere  delivery  of  the  biU  of  lading  without 
aooeptanee,  etc.:  Audenreid  v.  RandaU,  3  Cliff.  99.  Much  less  where  pos- 
session of  the  bill  of  lading  is  obtained  by  fraud,  without  a  sale  of  the  goods: 
Dows  V.  Perrin,  16  N.  Y.  325. 

Attaghm£Nt,  Execution,  or  otheb  Lisn  against  Pubceeaser  does  not 
Defeat. — The  vendor's  right  of  stoppage  in  transUu  is  paramoimt  to  all  liens- 
against  the  purchaser:  Hilliard  on  Sales,  289;  Blackman  v.  Pierce,  23  Cal. 
508;  even  to  a  lien  in  favor  of  the  carrier,  existing  by  usage,  for  a  general 
balance  due  him  from  the  consignee:  Oppenhdm  v.  Russell,  3  Bos.  &  Pul. 
42.  So  to  a  claim  for  freight  on  the  same  goods  by  an  assignee  of  the  vessel 
while  in  transitu,  where  the  goods  were  originally  shipped  free,  because  the 
vessel  belonged  to  the  consignee:  Mercantile  etc.  Bank  v.  Gladstone,  L.  R.,  3^ 
Ex.  233.  Kor  does  the  carrier's  lien  for  freight  on  the  particular  goods 
defeat  the  vendor's  right:  Jackson  v.  Niehol,  5  Bing.  (N.  C.)  503.  Such 
claim  for  freight  mnst,  however,  be  first  paid.  An  attachment  or  execution 
against  the  vendee  does  not  preclude  stoppage  in  transitu,  for  this  is  not  a- 
taking  possession  by  the  vendee's  .authority,  the  proceeding  being  in  invitum: 
Naylor  v.  Dennie,  19  Am.  Dec.  319;  Srmth  v.  Ooss,  I  Camp.  282;  0*Keil  v. 
Cfarrett,  6  Iowa,  480;  Rueker  v.  Donovan,  13  Kan.  251;  S.  C,  19  Am.  Rep. 
84;  Wood  v.  Teatman,  15  B.  Mon.  270;  O'Brien  v.  Norris,  16  Md.  122;  8ey- 
mour  V.  Newton,  105  Mass.  272;  Durgy  etc,  Co.  v.  O'Brien,  123  Id.  12;  S.  C.,. 
5  Cent  L.  J.,  147;  Morris  v.  Shryock,  50  Miss.  590;  More  v.  Lott,  13  Nev. 
376;  Atkins  v.  Colby,  20  N.  H.  154;  TnsUe  v.  Lane,  57  Id.  454;  Buckley  v. 
Fwniss,  15  Wend.  137;  Covell  v.  Ilitcficock,  23  Id.  611;  Benedict  v.  ScItaeUle^ 
12  Ohio  St.  515;  Calahan  v.  Babcock,  21  Id.  281;  Hays  v.  MouiiU,  14  Pa. 
St  48;  Kitchen  v.  Spear,  30  Vt  545.  Bat  the  vendor  can  not  reclaim  the 
goods  without  paying  the  freight  advanced  by  the  officer  who  seized  them: 
Rueker  v.  Donovan,  13  Kan.  251;  S.  C,  19  Am.  Bep.  84. 

SroppAaE,  How  Effected. — The  right  of  stoppage  in  transitu  is  a  right 
adverse  to  the  vendee,  and  therefore,  where  the  goods  are  reclaimed  pursu- 
ant to  an  amicable  arrangement  between  the  vendor  and  vendee,  there  is  no- 
ttoppage  in  transitu,  and  the  doctrines  of  the  law  relating  to  this  subject  do* 
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not  apply:  SiffJsen  v.  Wray,  6  East,  371;  A^i  v.  Putnam,  1  Hill,  302.  But 
tbia  probably  means  no  more  than  that  there  shall  be  a  positive,  affirmatiira 
exercise  of  the  vendor's  right;  for,  as  we  have  already  seen,  the  fact  that  the 
consignee  consents  to  the  stoppage  by  refusing  to  receive  the  goods  does  not 
prevent  such  stoppage.  A  relinquishment  of  the  consignment  simply  leaves 
the  goods  in  transitu  and  does  not  debar  the  vendor  from  stopping  the  goods: 
Naylor  v.  Dennie,  19  Am.  Dec  319.  There  must  be  an  actual  stoppage  to 
defeat  the  rights  of  creditors  of  the  vendee:  Mactiei^a  AdrrCra  v.  Prith,  21  Id. 
262.  If  the  vendor  takes  actual  possession  the  right  is  effectually  exercised: 
Stanttm  v.  Eager,  16  Pick.  467.  So  where  he  expressly  demands  the  goods 
of  the  carrier  or  gives  him  notice  of  his  intention  to  reclaim  the  goods: 
Rucker  v.  Donovan,  13  Kan.  251;  S.  C,  19  Am.  Rep.  84.  A  demand  is  not 
necessary,  but  a  notice  not  to  deliver  will  suffice:  Newhall  ▼.  Vargas,  pott; 
Seynolds  v.  Boston  etc.  R.  R.,  43  K.  H.  680;  Jones  v.  Elarl,  9  Mee.  k  W.  61& 
The  demand  or  notice  must  be  made  upon  or  given  to  the  middleman  or 
carrier,  or  to  his  agent,  who  has  the  immediate  possession,  and  notice  to  the 
consignee  is  not  sufficient:  Mottram  v.  Heyer,  6  Denio,  629;  Rucker  v.  Dotuh 
4>an,  13  Kan.  251;  S.  C,  19  Am.  Bep.  84;  WhUeJtead  v.  Anderson,  9  Mee.  & 
W.  518.  Notice  to  the  assignees  of  the  consign^  was,  however,  erroneously, 
as  we  think,  held  sufficient  in  BM  v.  Moss,  6  Whart.  189.  Where  notice  is 
given  to  the  carrier  at  a  distance  from  his  agent  who  has  the  immediate 
custody  of  the  goods,  it  must  be  in  season  to  enable  him  to  communicate 
with  such  agent:  Whitehead  v.  Anderson,  9  Mee.  &  W.  518.  Bringing  re- 
plevin, after  demand,  against  an  officer  attaching  the  goods  is  a  sufficient 
exercise  of  the  right:  Atkins  v.  Colby,  20  K.  H.  154;  Benedid  v.  SehaeUle,  12 
Ohio  St.  515.  A  general  agent  of  the  vendor,  or  one  who  is  his  agent  with 
^respect  to  the  particular  consignment,  may  exercise  the  right  of  stoppage 
witiiout  special  authority:  NewhaU  v.  Vargas,  post;  BeU  v.  Moss,  6  Whart. 
189;  Chandler  v.  PuUon,  10  Tex.  2;  Reynolds  v.  Boston  etc.  R.  R,,  43  N.  H. 
580.  So  where  the  stoppage  is  made  by  one  acting  as  agent,  and  a  power  of 
attorney  to  him  has  already  been  given  which  does  not  reach  him  until 
afterwards:  HutcJtings  y,  Nunes,  1  Moore  P.  C.  (N.  S.)  243.  So  a  stoppage 
by  one  acting  as  agent  without  authority  may  be  made  good  by  a  subsequent 
jratification  before  the  vendee  or  his  assignees  have  obtained  or  demanded 
possession:  Durgy  etc.  Co,  v.  O'Brien,  123  Mass.  12;  S.  C,  5  Cent.  L.  J. 
147;  Chandler  v.  FuUon,  10  Tex.  2.  But  not,  it  seems,  where  the  ratification 
occurs  after  the  vendee  or  his  assignee  has  obtained  or  demanded  possession: 
Bird  V.  Brown,  4  Ex.  786.  One  who  is  indorsee  of  the  bill  of  lading  for  that 
purpose  may  stop  the  goods  in  his  own  name:  Morison  v.  Cray,  2  Bing.  260. 
A  oommission  merchant  in  whose  hands  the  goods  are,  may,  according  to 
Chandler  v.  FuUon,  10  Tex.  2,  exercise  the  right  of  stoppage,  as  agent  of  the 
vendor  by  refusing  to  deliver  them.  This  seems  to  ns,  however,  wholly  at 
variance  with  the  theory  of  stoppage  in  transitu.  How  can  the  same  person 
be  a  forwarder  of  the  goods  so  as  to  make  them  m  transitu  while  in  his 
custody,  and  at  the  same  time  be  the  vendor's  agent  to  stop  them  ?  How  oaa 
the  same  individual  be  the  vendor's  agent  for  the  purpose  of  giving  notice  of 
stoppage,  and  at  the  same  time  the  carrier  to  receive  such  notioe  ? 

DujVKBT  ▲TTXB  KoTiOB  ov  STOPPAGE.— Where  a  factor  delivers  goods 
after  orders  from  his  principal  to  stop  them  in  trcuisitu,  he  is  liable  for  any 
loss  occasioned  thereby:  Howatt  v.  Da/ois,  7  Am.  Dec.  681.  If  the  gooda 
are  delivered  to  the  vendee  or  his  assignees  by  mistake,  after  notioe  ol 
stoppage,  the  latter  are  liable  in  trover  for  their  value:  Litt  ▼.  Cmds^t  7 
Taunt.  169. 
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MuiraaiPAL  OoRPORATzoir  mat  Exorabb  a  Stsest  whenever  it  may  deem 
each  an  improvement  neefiil  to  the  local  public 

BVGB  COBFOSATIOK  IS  NOT  LlABLE  IN  DAMAGES  VOB  MXBB  ImOONTBNIBNCOI 

occasioned  by  the  regrading  of  a  street,  to  a  lot-owner  who  has  bnilt  his 
hoose  to  correspond  with  the  grade  of  snch  street  as  originally  estab- 
lished,  where  there  is  no  intmsion  upon  his  property  nor  any  deprivation 
or  obstraction  of  his  enjoyment  of  any  vested  right  therein,  and  where 
he  is  not  thereby  divested  of  its  nse. 
Xhkbb  is  no  Implied  Aqsxembnt  not  to  Chanqb  the  Qbade  of  a  street 
once  fixed  by  a  mmiicipal  corporation,  between  the  coipoiatum  and  lot- 
owners  along  the  street. 

Aanon  on  the  case,  from  the  Jefferaon  oonnlgr  oiroait  ooiirt. 
The  opinion  states  the  case. 

NwholoB,  for  the  plaintiff, 

ChUhfie^  for  the  defendant. 

By  Coarty  Bobkbtson,  0.  J.  Daniel  Keasy,  owning  a  lot  on 
Jefferson  street,  in  Louisyille,  on  whioh  he  had  erected  a  small 
wooden  house,  since  that  street  had  been  graded  and  paved, 
under  the  charter  of  incorporation  of  1828,  sued  the  city,  in  an 
action  on  the  case,  for  elevating  the  grade  about  three  feet 
aboTe  the  level  of  his  lot,  after  he  had  thns  improved  it,  corre- 
spondently  with  the  first  grade,  in  consequence  of  which  he  had, 
as  he  avers,  to  fill  up  his  lot,  and  reconstruct  his  house,  and 
bad  been,  in  other  respects,  subjected  to  inconvenience  and 
damage. 

The  facts  as  alleged,  having  been  proved  on  the  trial,  on  the 
general  issue,  the  court  instructed  the  jury  that,  if  they  should 
believe,  "  from  all  the  evidence,  that  the  mayor  and  councilmen 
of  the  city  of  Louisville  had  the  street  filled  or  raised  for  the 
purpose  of  carrying  off  the  water  in  that  part  of  the  city,  and 
the  injury  complaioed  of  arose  from  filling  or  raising,  they 
ought  to  find  for  the  defendant." 

Verdict  and  judgment  were  accordingly  rendered  in  bar  of 
the  action.  And  it  is  that  judgment  which  the  plaintiff  in  error 
now  seeks  to  reverse. 

The  constitutional  power  to  incorporate  the  citizens  of  Louis- 
ville into  a  municipal  body  politic,  possessing,  as  every  arti- 
ficial as  well  as  natural  being  ought  to  possess,  a  self-will  and 
the  faculty  of  acting,  of  regulating  its  own  affairs,  and  of  gov- 
erning its  constituent  members,  as  far  as  may  be  consisteni 
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with  its  charter,  the  federal  and  state  constitutions,  and  the* 
general  laws  of  the  commonwealth,  and  as  may  be  proper  for 
effectuating  the  legitimate  ends  of  its  creation,  has  been  con- 
ceded by  the  plaintiff  in  error,  in  the  fact  of  suing  the  cor- 
poration, and  has,  also,  been  necessarily  presupposed  by  the 
circuit  judge,  in  giving  his  hypothetical  instruction  to  find 
for  tbe  city  as  defendant.  And,  not  doubting  either  the  powei 
of  incorporating  the  city,  or  the  incidental  corporate  right, 
either  inherent,  or  derived  from  legislative  authorization,  to 
grade  and  paye  the  streets  of  the  city,  we  are,  also,  of  the 
opinion  that  the  corporation  had  authority  to  regrade  and  pave 
Jefferson  street,  or  any  other  street,  whenever  the  municipality 
might  have  deemed  such  an  improvement  useful  to  the  local 
public. 

The  power  of  the  commonwealth  over  the  streets,  as  well  as 
oyer  the  local  police,  having  been,  not  alienated,  but  delegated, 
or  rather  deferred,  to  the  city  itself,  it  was  not  material  to  the 
legal  authority  of  the  order  for  changing  the  grade  of  Jefferson 
street,  that  such  a  change  was,  in  fact,  necessary  for  draining 
water,  or  for  any  other  purpose.  The  city  decided  that  it  waa 
proper — and  personal  inconvenience  or  private  judgment, 
however  repugnant  to  the  policy  of  regrading,  could  not  have 
affected  the  legal  validity  of  the  order. 

But  the  public  right  to  regulate  the  common  highways  of  the 
city,  is,  of  course,  not  arbitrary  and  unlimited;  far  from  it. 
Private  rights  must  be  regarded.  The  public,  like  a  common 
person,  must  so  use  its  own  as  not  to  injure  another's  property. 
It  can  not  take  private  property  for  public  use  without  paying 
a  just  equivalent;  nor  can  it  disturb  any  personal  right  of  en- 
joyment. But,  without  touching  the  plaintiff's  lot,  or  in  any 
way  encroaching  upon  it,  or  interfering  with  any  prescriptiye 
right  to  light,  or  to  private  way,  the  city  had  as  clear  and  per- 
feet  authority  to  raise  its  street  higher,  or  sink  it  lower,  than 
the  level  of  his  lot,  as  he  would  undoubtedly  haye  had  to  ele- 
vate or  sink  his  ground,  without  touching  or  otherwise  injur- 
ing, or  interfering  with  the  public  street. 

On  the  trial  of  the  case,  there  was  no  evidence  tending,  in 
any  degree,  to  show  that  the  plaintiff's  lot  had  been  in- 
truded on  or  touched;  or  that  the  elevation  in  the  grade  of  the 
street  caused  water  to  run  or  remain  upon  it,  or  rendered  it 
less  salubrious,  or  divested  him  of  auy  vested  right,  or  un- 
justly obstructed  the  enjoyment  of  any  such  right;  and  mere 
inconvenience,  to  which,  in  his  opinion  or  in  fact  a  public  im« 
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provemeni  in  his  city  may  have  subjected  him,  is  not  sufficient 
per  se  to  entitle  him  to  damages.  Evezy  citizen  takes  and 
holds  private  property  in  land  subject  to  the  paramount  publio 
rights,  and  to  the  contingency  of  adventitious  enhancement  or 
diminution  in  value,  resulting  from  the  exercise  of  the  public 
power  for  the  common  good,  in  any  manner  which  shall  not 
deprive  him  of  property,  nor  disturb  him  in  the  lawful  use  of 
anything  which  should,  of  right,  be  his.  A  citizen  can  not  be 
compelled  to  pay  for  private  advantage  arising  from  the  loca- 
tion of  a  public  way;  nor — ^unless  his  property  be  taken,  or,  in 
some  way,  encroached  on,  so  as  to  divest  him  of  some  exclusive 
individual  right — can  he  be  entitled  to  damages  for  incidental 
disadvantage.  If  the  city  possess  the  power  to  shut  up  Jef- 
ferson street,  and  should  exercise  it,  the  reclusion  would  sub- 
ject the  plaintiff  and  others  also,  to  much  more  inconyenience 
and  actual  loss  than  any  which  could  have  been  occasioned  by 
the  elevation  of  the  grade;  but,  the  power  conceded,  a  legal 
right  to  damages  for  the  total  obliteration  of  the  street  could 
not  be  maintained.  It  would  have  been  damnum  absque  in- 
juria, loss,  not  injury — inconvenience,  not  wrong — to  which 
every  citizen  must  submit,  and  to  something  like  which  eyery 
citizen  does  submit,  for  the  public  good. 

As  to  the  legality  or  propriety  of  some  of  the  modes  of 
making  public  improvements  in  the  city  of  Louisville,  this 
court  has  no  right  to  give  any  opinion  in  this  case.  The  means 
employed  for  effecting  an  allowable  end  may  be  inappropriate, 
or  even  unauthorized,  but  the  end  itself,  when  accomplished, 
is  not  therefore  the  less  unexceptionable.  Jefferson  street  has 
been  regraded — ^by  what  instrumentality  is  not  here  material; 
the  end  was  lawful;  the  city  had  a  right  to  effect  it  in  some 
mode;  and  having  done  so,  without  injury  to  any  of  the  plaint- 
iff's private  rights  (as  we  are  bound  to  presume  from  this 
record),  he  has  no  legal  title  to  demand  any  damages  for  an  ac- 
cidental consequence,  arising  from  the  rightful  elercise  of  a 
public  power,  without  any  tortious,  or  negligent,  or  unjust  act 
or  omission. 

We  haye  not  said,  nor  can  we  say,  that  a  citizen  may  not  be 
entitled  to  damages  for  a  depriyation  of  the  use  of  his  prop- 
erty by  a.publio  way  which  may  not  take,  or  eyen  touch,  any  of 
his  land.  But  the  case  in  whidi  such  a  right  to  damages  might 
be  recognized,  must  be  an  extreme  and  peculiar  one.  And  this 
18  not  such  an  one,  but  is  an  ordinary  case  occurring,  in  a 
gieater  or  less  degree,  frequently — almost  constantly;  and  the 
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public  could  not  well  bear  the  heavy  and  vezatious  burden  of 
such  demands  as  would  forever  arise  from  such  cases,  were 
they  admitted  to  be  cases  of  private  injury,  for  which  an  action 
could  be  maintained.  Nor  could  individual  citizens  be  justly 
subjected  to  the  reciprocal  claims  of  the  public  against  them^ 
for  the  like  inconvenience  arising  from  their  lawful  use  and  en- 
joyment of  nothing  bat  their  own  private  property.  And  hence, 
as  a  general  rule,  the  law  gives  no  damages  to  either  party, 
when  there  has  been  no  trespass,  nor  any  nuisance  which  might 
have  been  avoided  without  a  surrender  of  a  just  and  necessary 
right. 

If,  as  we  have  supposed  and  decided,  the  city  had  authority 
to  change  the  first  grade,  there  could  have  been  no  implied 
agreement,  when  that  was  fixed,  that  it  would  never  be  changed, 
any  more  than  such  an  agreement  between  the  United  States 
and  the  owners  of  land  on  the  Cumberland  road,  never  to 
change  the  location  or  grade  of  that  national  way,  could  be 
deemed  as  having  been  implied. 

Wherefore,  it  seems  to  us,  that  the  plaintiff  altogether  failed 
to  prove  any  fact  from  which  the  jury  would  have  had  a  right 
to  infer  that  he  had  a  legal  right  to  damages.  And  therefore, 
it  is  our  opinion  that  however  unnecessary  or  inappropriate  the 
hypothetical  assumptions  of  the  court  may  be  deemed  to  have 
been,  the  instruction  was  not  erroneous  to  the  plaintiff's 
prejudice — and  the  judgment  consequently  must  remain  unre- 
versed. 


Stbxets,  Right  ov  Municipal  CoBPOBATioir  to  Impbovi.— The  prinoipal 
oase,  among  a  lai^ge  number  of  others,  is  dted  as  an  authority  on  this  point 
in  PorUkui  v.  OarUr^  32  Mich.  167,  and  is  approved  in  City  qf  LouittUle  v. 
LauimUe  BoUing  Mill  Co.,  3  Bush,  416.  In  San  Franeuco  tie.  R.  JR.  Co.  ▼. 
Caldwellf  31  Cal.  373,  the  oase  is  referred  to  as  an  authority  for  the  poaitioii, 
that  where  land  is  tiJcen  for  a  public  improvement,  the  owner  is  entitled  te 
the  extent  of  its  value,  without  any  deduction  on  account  of  any  bensflt  Of 
advantage  accruing  to  other  property  of  such  owner  by  reason  of  the  impfove* 
ment.    That  pointy  however,  was  not  involved  in  the  principal 


Bank  of  Gommonweai/fh  v.  MoGhobb  and  Faysb, 

[4  Dava,  191.] 

VfBXBM  A  Vers  18  SioNXD  IK  Blakk,  thb  ADDmoN  OP  Anoshee  OBuaoa 
before  it  is  filled  up,  without  the  knowledge  or  authority  of  the  oilgliial 
**^fuer.  is  not  such  an  alteration  as  to  render  it  void  against  him. 

Chavoiko  TtfB  Dati  of  such  an  inatrument,  whare  tbe  dJre  ww  not  Uank 
when  signed,  vitiates  it,  U  t^^  alteration  is  made  without  anthority. 
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PEnnon  and  summons,  from  Washington  county  oirouil 
court.    The  case  appears  from  the  opinion. 

Crittenden^  for  the  plaintiff. 

WtcHiffe,  for  the  defendants. 

By  Court,  Bobbbtsoh,  0.  J.  This  is  a  petition  and  summons 
against  the  defendants  in  error,  on  a  note  purporting  to  have 
been  given  by  them  and  George  Roberts  to  the  bank  of  the 
Commonwealth.  They  pleaded  that  they  had  signed  a  blank 
note  dated  in  August,  the  true  date  of  their  signature;  and 
that,  afterward,  without  their  authority  or  knowledge,  the  date 
was  altered,  and  the  name  of  Roberts  inserted,  as  a  oo-obligor. 
And,  issue  having  been  taken  on  those  facts,  they  proved  that 
some  date  in  August,  which  had  been  erased,  but  was  still 
legible,  had  been  written  with  ink  of  the  same  kind  and  color 
as  that  with  which  their  names  had  been  subscribed,  and  that 
the  substituted  date  had  been  apparently  written  when  the 
note  was  filled  up;  and  also,  that  the  name  of  Roberts  had 
been  inserted  in  their  absence,  and  not  until  about  the  time  of 
the  presentation  of  the  note  for  discount,  which  was  at  least 
two  months  after  they  had  signed  it.  But  facts  were  also 
proved  which  conduced  to  show  that,  when  the  names  of  the 
defendants  were  subscribed,  they  intended  to  be  only  the  sure- 
ties of  Roberts. 

The  circuit  judge,  having  instructed  the  jury  in  substance 
that,  if  they  should  believe  the  foregoing  facts,  they  ought  to 
find  for  the  defendants,  a  verdict  and  judgment  were  aooord- 
ingly  rendered,  in  bar  of  the  suit. 

By  signing  the  blank  paper  and  delivering  it,  MoOhord  and 
Payne  gave  an  implied  authority  to  fill  it  up  with  any  sum. 
And,  as  it  was  not  an  obligation  as  long  as  it  remained  a  blank 
and  infteri,  the  insertion  of  another  co-obligor  was  not  incon- 
sistent with  the  general  authority,  resulting  by  implication  of 
law,  and  was  certainly  no  alteration  of  their  obligation;  because 
the  paper  defined  no  obligation  until  it  had  been  filled  and  de- 
livered to  the  bank;  until  which,  it  was  a  carie  blanche,  except 
80  far  as  it  was  circumscribed  by  mercantile  law  and  usage,  and 
by  what  appeared  upon  it  when  it  was  signed  by  themselves. 
In  the  case  of  Peniok  v.  Uie  Bank  qf  Limestone,^  the  note,  when 
■igned  by  Peniok^  was  a  full  and  perfect  obligation;  and  there* 
fore  there  oould  have  been  no  implied  authority  to  alter  or  add 

m  ■  ■    ■  " ' 
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to  it  after  be  had  subscribed  bis  name;  and  consequently,  when 
the  name  of  another  party  was  afterward  added,  it  was  not,  as  this 
court  decided,  the  same  obligation  it  was  when  he  became  bound. 
But  in  this  case,  there  having  been  no  definite  obligation  until 
after  the  blank  had  been  filled,  and  the  simple  fact,  that  two 
persons  only  had  subscribed,  not  implying  that  they  were  to  be 
the  only  obligors,  the  superaddition  of  another  name  did  not 
change  their  obligation,  and  was  not  inconsistent  with  the  act 
of  signing  a  blank  paper,  especially  as  there  is  some  ground 
for  inferring  that  they  signed  the  blank  with  the  expectation 
that  they  were  to  be  bound  only  as  the  sureties  of  Roberts. 

But  if  the  date  was  not  blank,  there  was  not,  we  think,  any 
implied  authority  to  make  the  note  of  any  other  date  than  that 
which  was  affixed  when  McChord  and  Payne  signed  the  paper. 
And  if,  therefore,  the  date  was  afterward  changed  without  their 
consent,  tbe  note,  with  such  substituted  date,  was  not  that 
which  they  had  subscribed;  and  consequently,  however  unim* 
portant  the  alteration  may  be  deemed  to  have  been,  the  plea 
of  non  est  factum  was  sustainable. 

The  instruction  given  by  the  circuit  judge,  at  the  instance  of 
the  defendants,  is,  therefore,  not  considered  erroneous.  But 
there  was  error  in  refusing  to  instruct  the  jury,  on  the  motion 
of  the  plaintiff,  that  there  was  an  implied  authority  to  add  the 
name  of  Roberts  as  a  co-obligor.  And,  as  this  court  can  not 
know  the  ground  on  which  the  jury  found  their  verdict,  the 
refusal  to  give  that  instruction  asked  by  the  plaintiff  must  be 
deemed  prejudicial. 

Wherefore,  it  is  considered  that  the  judgment  of  the  ciicuii 
court  be  reversed,  and  the  cause  remanded  for  a  new  trial. 


Altkbation  of  Instruments.— This  snbjeot  ia  diaciused  in  the  ooie  to 
Woodwarth  v.  Bank  qf  America,  10  Am.  Deo.  267.  See  aleo  LUcUr  r. 
Bales,  22  Id.  92;  NeweU  ▼.  Afayberry,  23  Id.  261;  Wheelock  v.  Freeman,  Id. 
€74,  and  Vananken  v.  Hornheek,  25  Id.  609,  and  other  eaaee  in  thii  series 
cited  in  the  notes  thereto.  The  case  of  Bank  qfthe  CommonwealUi  ▼.  Me* 
Choi-d  ia  referred  to  in  LUle  v.  Rogers^  18  B.  Mon.  635,  as  an  authority  for 
the  doctrine  that  any  alteration  in  a  note,  however  nnimportantp  will  avoid 
it,  but  it  is  said  that  the  tendency  of  the  modem  decisions  is  to  the  effect 
that  the  alteration  must  be  material  The  same  is  held  in  Terry  v.  HaaU" 
wood,  1  Dnv.  108,  mentioning  the  principal  case  as  being  opposed  to  Litle  v. 
Rogers, 

FiLLiNO  Blanks  in  Instbumsnts  albeadt  Sionkd. — See  the  note  to 
Woodwarth  v.  Bank  qf  America,  10  Am.  Dec.  271,  and  Stahl  v.  Berger,  13  Id. 
€66  and  note.    Ab  to  whether  a  bond  signed  and  sealed  in  blank  and  after- 
wards filled  np,  is  valid  or  not,  see  Sigfried  v.  Levan,  9  Id.  427  and  note; 
Wiley  V.  Moor,  17  Id.  696;  Oilbert  v.  Anthony,  24  Id.  439;  irvuM  v.  Qcmmarp 
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Id.  448;  Penninter  t.  MeDantd^  28  Id.  179.  In  InglUUi  v.  Broneman^  6  Ark. 
882,  the  principal  case  is  cited  as  an  authority  for  the  position  that  whers 
one  aigns  or  indorses  a  note  with  blanks  for  the  date,  sum,  etc.,  and  intnisti 
it  to  the  maker,  he  thereby  oonstitatea  him,  by  implication  of  law,  his  agent 
to  fill  np  the  blanks. 


Hakbon  v.  Buokneb's  Ex'b  and  Deyibebs. 

[4  Daha,  361.] 

ItaooBD  OF  A  Suit  Ikctlvdbs  thb  Dspositionb,  ezhflnts^  and  papers  used  om 
the  trial  as  well  as  the  pleadings  and  decree,  and  where  snch  reoofd  la 
offered  in  evidence  in  another  suit,  and  the  exhibits,  proofs,  and  deposi* 
tions  therein  are  read  without  objection,  all  objections  thereto  ara 
deemed  waived  in  an  appellate  court. 

Oqrbidkbatiok  of  Natubal  AjvBonoK  WILL  Support  a  Coyenakt  of 
Wasbastt  in  a  deed  by  way  of  advancement,  from  a  grandfather  to  the 
husband  of  his  granddaughter,  and  an  action  may  be  maintained  for  a 
breach  of  such  warranty. 

Taluablb  Cohbidxbation  Expbbsbed  nr  such  a  Dbid,  with  intenst^  is,  it 
seems,  the  measure  of  damages  for  a  breach  of  such  warranty. 

Toluntabt  CknrvxTANCx  to  a  Child  or  Grandchild  of  the  grantor,  he 
being  indebted  at  the  time,  is  fraudulent  in  law  as  to  such  pre-existing 
debts,  without  regard  to  the  amount  of  the  debts  or  of  the  property  coo- 
V0yed,  or  to  the  grantor's  circumstances  or  intentions  in  making  the  con* 
veyance. 

BnonoK,  to  Cokstttutb  a  Brxach  of  a  CovRNAyr  of  Warranty,  is  suflU 
ciently  proved  by  showing  a  sale  of  the  land  under  a  decree  against  the 
grantor,  a  confirmation  of  the  report  of  sale  by  the  court,  and  a  yielding 
up  of  possession,  and  purchase  of  the  title  by  the  warrantee,  without  an 
actual  removaL 

■btoppkl  is  Dermrd  Wafvrd,  if  not  I^ubaded,  or  taken  advantage  of  by 
objection  to  the  testimony  which  it  would  operate  to  exclude,  where  that 
course  is  proper. 

Granter  is  not  Estofped  from  Showing  that  the  Deed  was  Voluntart 
under  which  he  claims,  although  a  valuable  consideration  is  expressed 
therein,  where  by  reason  of  its  being  voluntary  the  land  is  decreed  to  be 
sold  to  pay  a  pre-existing  debt  of  the  grantor,  and  an  action  is  brought 
on  a  warranty  contained  In  the  deed  against  the  grantor's  executor  and 
devisees,  the  estoppel  being  discharged  by  the  grantor's  default  in  not 
paying  the  debt. 

Ck)vxNAXT,  from  Bracken  county  drotiit  court.    The  faofai  RVt 
stRted  in  the  opinion.  • 

OriUenden^  iot  the  plainti£El 

Morehead  and  Braum,  for  the  defendants. 

By  Court,  Ewino,  J.    In  1819  Philip  Buckner,  for  the  coa« 
•ideration  expressed  in  the  deed,   of  five  hundred  dollars. 

Am.  Dso.  Vol.  ZZIX— M 
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conveyed  to  Amos  O.  Hanson  two  hundred  acres  of  land,  with 
coyenant  of  general  warranty.  After  Buckner's  death  this  suit 
was  brought  against  his  executor  and  deyiaees  for  an  alleged 
breach  of  the  warranty. 

Defendants  pleaded  covenants  performed,  with  leave  to  set  up 
any  matter  in  defense  which  could  be  specially  pleaded,  etc. 
After  the  plaintiff  had  closed  his  evidence,  on  the  trial,  the 
court,  at  the  instance  of  the  defendants'  counsel,  instructed 
the  jury  that  **  the  evidence  did  not  support  the  declaration, 
or  show  a  good  cause  of  action  in  him;"  and  also  told  the  jury 
**  there  was  no  evidence  of  eviction  by  a  superior  adverse  claim 
whatever,"  ''and  that  the  jury  should  find  as  in  case  of  a 
nonsuit." 

To  these  instructions  and  opinions  the  plaintiff  excepted; 
and  has  brought  the  case  to  this  court  by  writ  of  error.  The 
bill  of  exception  states  that  the  plaintiff  read,  as  evidence, 
the  **  record  of  a  suit  in  chancery,  in  which  John  Brown  was 
complainant,  and  the  said  Amos  O.  Hanson,  etc.,  were  defend- 
ants," by  which  said  Brown  had  obtained  a  decree  for  the  sale 
o^  and  had  sold,  one  hundred  acres  of  said  two-hundred-acre 
tract  conveyed  to  Hanson,  in  satisfaction  of  a  debt  due  by 
Philip  Buckner,  the  vendor,  to  said  Brown,  long  prior  to  the 
date  of  said  deed,  upon  the  ground  that  said  deed  was  volun- 
tary as  to  said  one  hundred  acres. 

It  is  objected  by  the  counsel  for  said  devisees,  that  the  ex- 
hibits and  depositions  in  said  record  should  not  be  regarded  as 
having  been  used  on  the  trial  in  the  circuit  court,  but  only  so 
much  thereof  as  was  competent  to  show  the  fact  of  eviction. 
We  think  otherwise.  The  record  means  the  whole  record,  and 
embraces  all  the  parts  of  it  which  come  under  the  denomina- 
tion of  the  record.  Which,  by  the  repeated  decisions  of  this 
court,  includes  the  exhibits,  depositions,  and  papers  used  on  < 
the  trial,  as  well  as  the  pleadings  and  decree.  Although  it 
was  competent  for  the  plaintiff  to  use  only  so  much  of  said 
record  as  was  necessary  to  show  an  eviction,  unless  said  devisees 
had  been  parties,  or  were  notified  of  the  pendency  of  the  suit; 
yet  as  the  bill  of  exception  shows  that  the  record  was  read  to 
the  jury,  and  no  objectioil  seems  to  have  been  made  to  any 
part  of  it,  and  the  whole  record  is  copied  into  this  record  as 
having  been  read,  we  must  conclude  that  the  whole  was  read» 
and  not  a  part  of  it.  Aud  if  the  exhibits,  proofs,  and  deposi- 
tions in  said  record  were  read  without  objection,  we  must 
regard  all  objections  to  them  as  waived,  and  treat  Uiem  as  a 


Jane,  1836.]  Hanson  v.  Buckneb's  Exeoutob.  403 

pftrt  of  the  evidenoe  upon  which  the  instniciioiis  of  the  dromt 
court  were  predicated:  Devou  v.  Johnson,  3  Bibb,  409. 

Secondly.  It  is  objected  that  if  the  whole  of  said  record  bo 
regarded  as  used  before  the  jury,  that  it  defeats  the  plaintifiTs 
right  of  action  on  his  warranty :  because  it  shows,  that  said  deed, 
as  to  the  one  hundred  acres  of  said  land  sold  by  Brown,  was 
Toluntary  and  without  consideration,  and  nothing  could  be 
recoyered  for  a  breach  of  the  warranty;  and  that,  if  the  deed 
be  regarded  as  conclusive  of  the  fact,  that  the  valuable  consid- 
eration mentioned  on  its  face,  was  given,  then  the  recovery  of 
Brown  was  unauthorized  by  law,  and  the  eviction  without 
paramount  title,  and  no  recovery  can  be  had  in  that  aspect  of 
the  case. 

It  appears  that  Philip  Buckner,  the  grandfather  of  Hanson's 
wife,  conveyed  said  one  hundred  acres  to  him,  as  a  gift, byway 
of  advancing  his  granddaughter. 

It  is  well  settled,  that  the  consideration  of  natural  affection 
is  sufficient  to  sustain  a  covenant,  and  will  warrant  a  recovery 
in  law  or  equity.  The  relation  of  grandfather  and  grand- 
daughter is  within  the  principle,  as  was  expressly  settled  by 
this  court,  in  the  case  of  StovaU  and  Wife  v.  Bameii,  4  Litt.  207. 
And  we  can  not  doubt  that  the  grandson-in-law — especially 
when  the  conveyance,  as  in  this  case,  was  made  to  him  by  way 
of  advancing  the  granddaughter — ^falls  within  the  same  prin- 
ciple. 

It  therefore  matters  not  whether  the  warranty  was  founded 
on  a  valuable,  or  good  consideration.  The  plaintiff's  right  of 
action  for  a  breach  thereof  is  the  same.  And  though  the  con- 
veyance may  be  so  far  voluntary,  as  to  subject  the  property 
conveyed  to  the  demands  of  the  creditors,  the  warranty,  be- 
tween the  parties,  is  good,  and  obligatory,  to  the  same  extent 
as  if  founded  on  a  valuable  consideration. 

If  it  had  been  a  deed  of  gift  with  covenant  of  warranty,  the 
value  of  the  land  at  the  time  of  the  gift,  with  interest  thereon, 
would  form  the  criterion  of  damages:  4  Litt.  207. 

As  it  has  been  long  since  settled,  that  the  value  of  the  land, 
to  be  estimated  by  the  consideration,  when  a  valuable  one  is 
expressed  on  the  face  of  the  deed,  is,  with  interest  thereon,  the 
criterion  of  damages,  on  a  breach  of  warranty,  it  may  have  been, 
and  was,  probably,  intended  by  the  donor  in  this  case,  to  insert 
a  valuable  consideration  as  his  estimate  of  the  value  of  the  land 
conveyed;  and  consequently,  the  extent  of  his  responsibility  io 
case  of  the  donee's  eviction. 
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It  is  next  objected,  that  the  recoyery  of  Brown  was  not  justi- 
fied bj  the  proof  and  the  law;  and  therefore  the  eyiciion  was 
not  rightful,  or  upon  a  paramount  claim. 

The  evidence  shows  that  Philip  Buckner  was  indebted  to 
Brown,  as  well  as  others,  at  and  before  the  date  of  said  con- 
vejance;  and  that  said  deed,  as  to  the  one  hundred  acres  sold^ 
was  founded  upon  no  other  consideration,  than  the  natural  love 
and  afifection  of  said  Buckner  to  his  granddaughter.  Without 
detailing  more  of  the  testimony,  we  would  remark,  that  if  a 
party  be  indebted  at  the  time  of  a  voluntary  conveyance  to  a 
child  or  grandchild,  such  conveyance  is  presumed  to  be  fraud- 
ulent, as  a  conclusion  of  law,  as  to  those  debts. 

And  the  presumption  of  law  as  to  prior  debts,  does  not  de- 
pend upon  the  amount  of  the  debts,  the  intentions,  or  the  cir- 
cumstances of  the  party  conveying,  or  the  amount  of  property 
conveyed.  The  law  will  not  permit  an  inquiiy  to  be  made  into 
these  matters,  or  give  to  them  any  weight  or  influence.  They 
might  tend  to  embarrass  the  creditor  and  involve  his  debt  in 
doubt  and  uncertainty.  The  law  has,  therefore,  wisely  cut  off 
all  inquiry,  and  treated  all  voluntaiy  conveyances  and  settle- 
ments founded  upon  no  other  consideration  than  that  of  natu- 
ral affection  or  blood,  as  nullities,  whenever  they  stand  in  the 
way  of  pre-ezistent  debts. 

But  subsequent  creditors  would  be  required  to  go  so  far,  and 
only  so  far,  in  showing  indebtedness  on  the  part  of  the  donor, 
as  would  raise  a  reasonable  presumption  of  a  fraudulent  in- 
tent: Bead  v.  Livingston,  8  Johns.  Gh.  500  [8  Am.  I^ec.  520]. 

As  Brown's  debt,  for  which  the  land  was  sold,  existed  at  the 
time  of  the  conveyance,  it  overreached  the  conveyance,  and  the 
land  conveyed  was  properly  subjected  to  its  payment. 

We  also  think  that,  the  circumstances  proven  are  amply  suffi- 
cient to  show  an  eviction.  The  land  was  sold  under  a  decree 
of  the  court;  purchased  by  Payne;  the  report  of  sale  returned 
to,  and  confirmed  by  the  court;  a  deed  ordered  to  be  made  to 
him,  and  possession  yielded  up  to  him  by  Hanson,  who  after- 
ward purchased  and  took  possession  under  his  title.  We  can 
not  conceive  what  more,  in  reason  or  common  justice,  could  be 
required.  Hanson  was  not  bound  to  wait  till  ha  was  forced 
out  by  the  order  of  the  court.  To  all  reasonable  purposes,  hii 
eviction  would  be  complete  by  the  sale  under  a  decree,  and  the 
acceptance  and  confirmation  of  the  report  of  sale  by  the  court, 
as  it  would  be  by  a  judgment  in  ejectment,  without  actual  re« 
moval  from  the  possession  by  habere  facia*  pomemofMmm 
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But  another  question,  of  more  doubt  and  difficulty  of  solution, 
has  sugg^ested  itself  to  our  reflections,  in  the  examination  of 
this  record:  that  is,  whether  the  plaintiff  was  not  estopped,  bj 
the  consideration  expressed  in  the  deed,  from  proving^  the  facta 
necessary  to  show  that  Brown's  recovery,  on  the  ground  of  the 
deed  being  voluntary,  was  rightful;  or  whether  he  can,  con- 
sistent with  his  own  deed,  prove  that  the  conveyance  was  vol- 
untary as  to  the  one  hundred  acres;  which  proof  alone  will 
make  out  the  rightful  recovezy  of  Brown,  which  is  essential  to 
his  right  of  recovery  on  his  warranty. 

In  relation  to  the  record  as  now  presented,  we  have  no  diffi- 
culty. As  an  estoppel  concludes  a  party  from  proving  tlie 
truth,  it  should  never  be  looked  on  in  a  very  favorable  light, 
or  permitted  to  operate  in  doubtful  cases,  or  where  the  party 
relying  upon  it  has  not  brought  himself  strictly  within  the  rules 
which  justify  its  application.  Hence,  it  has  been  determined 
''  to  make  an  estoppel  operative,  it  must  be  taken  advantage  of 
in  proper  time,  and  in  a  legitimate  manner. " 

If  the  matter  of  estoppel  appears  on  the  record,  it  may  be 
taken  advantage  of  by  demurrer,  and  when  it  does  not  appear, 
it  should  generally  be  specially  pleaded  and  relied  on:  2  Marsh. 
144.  And  we  would  conclude  that  when,  from  the  nature  of 
the  case,  it  can  not  be  properly  pleaded,  but  applies  properly 
to  the  exclusion  of  testimony,  that  the  testimony  which  the 
party  is  so  estopped  from  using,  should  be  objected  to  on  that 
ground;  and  if  not  objected  to,  the  objection  must  be  regarded 
as  waived:  in  the  same  manner  as  if  incompetent  testimony, 
or  an  inferior  grade,  is  used  when  a  superior  grade  is  accessi- 
ble, without  objection,  the  objection  is  regarded  as  waived. 
No  estoppel  was  pleaded  in  this  case,  nor  any  objection  made 
to  the  testimony  adduced.  It  is,  therefore,  too  late  to  raiso 
the  objection  here. 

But  as  the  objection  may  arise  upon  the  return  of  the  cause 
to  the  circuit  court,  on  a  second  trial,  we  have  concluded  to 
settle  it  now,  on  principle.  We  have,  therefore,  with  some 
difficulty,  come  to  the  conclusion  that  the  estoppel  can  not  ba 
made  to  operate  in  this  case. 

Hanson  has  been  made  the  passive  instrument  of  fraud  upon 
Brown,  a  creditor,  without  intention  or  blame  on  his  part;  for 
it  can  not  be  presumed  that,  when  he  accepted  the  donation, 
he  had  any  knowledge  of  Brown's  debt,  or  of  any  intention  on 
the  part  of  Buckner  to  defraud  him.  And  indeed,  there  is  no 
ground  to  believe  that  Buckner  had  any  such  intention  at  the 
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time  of  tbe  gift.  Yet  tbe  gift  is  rendered  void  bj  operation  of 
law.  Hanson  bas  lost  bis  land,  and  bis  warranty  bas  been 
broken,  and  tbe  proceeds  bave  gone  to  tbe  payment  of  Buck- 
ner's  debt.  Hanson  bas  bad  no  agency  in  producing  ibis 
state  of  tbings.  It  bas  been  brougbt  about  by  the  default  of 
tbe  defendants,  tbe  devisees,  and  tbeir  ancestor,  in  failing  to 
pay  tbe  debt  of  Brown.  Sball  tbey  be  permitted  to  rely  upon 
an  estoppel  to  defeat  a  recovery  on  tbeir  own  warranty, 
broken  by  tbeir  own  default?  We  tbink  tbey  can  not.  Tbough 
tbey  bave  not  themselves  *'  placed  the  matter  at  large/'  they 
bave  caused  it  to  be  placed  at  large  by  tbeir  own  default,  and 
should  no  more  be  permitted  to  rely  upon  the  estoppel  than 
Brown,  tbe  creditor,  who  did  place  it  at  largo.  And  it  is  well 
settled,  that  one  is  not  bound  by  an  estoppel,  when  his  adver- 
sary bas  placed  at  large  tbe  matter  of  estoppel. 

It  bas  been  held,  that  a  vendee  in  possession,  whose  vendor 
conveys  to  another,  in  violation  of  bis  contract,  is  absolved, 
and  not  estopped  to  deny  tbe  title  under  which  he  entered, 
and  may  purcbaso  and  defend  under  any  other  claim.  So 
when  there  is  a  decree  against  tbe  vendor  for  the  title,  at  the 
suit  of  another,  whether  it  be  for  tbe  benefit  of  tbe  vendee  or 
not:  7  Mon.  104,^  659  '  Why  is  tbe  vendee  discharged  from 
the  estoppel  ?    Because  of  tbe  fault  of  the  vendor. 

So  in  this  case,  though  tbe  vendor  bas  not  sold  the  land, 
yet  bis  default  in  paying  Brown's  debt  bas  caused  it  to  be  sold. 

Suppose  Buckner  had  made  a  prior  sale  of  tbe  same  land  to 
Brown,  and  bad  executed  his  bond  for  a  conveyance,  and 
afterward  bad  given  tbe  land  to  Hanson,  but  executed  a  deed 
purporting  to  be  for  valuable  consideration,  without  notice 
of  tbe  prior  sale,  and  Brown  bad  obtained  a  decree  in  chancery, 
compelling  Hanson  to  convey  tbe  land  to  him,  upon  the  ground 
that  tbe  conveyance  was  voluntary— could  Buckner  or  bis 
representatives  estop  Hanson  from  proving  these  facts  f 
Surely  not.  Buckner  was  first  in  default,  and  caused  the  land 
to  be  recovered  by  bis  default,  and  has  placed  the  matter  at 
large,  and  thereby  exonerated  Hanson  from  the  estoppel. 
Tbe  case  is  analogous  in  principle  with  the  one  before  the 
court.  The  only  thing  insisted  on  by  Hanson,  is,  that  he  be 
permitted  to  prove  tbe  same  matters  that  were  proven  by 
Brown,  by  way  of  shovTing  his  rightful  claim  to  the  property, 
and  which  be  has  been  forced  to  unfold  and  place  at  large  by 

the  default  of  Buckner  and  bis  representatives.    He  only  asks 

>  ■    '  I  ..I  I  .  » 
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to  follow  in  the  wake  of  Brown,  to  enter  where  he  has  been 
forced  to  enter  bjtfae  defalcation  of  the  warrantor  and  hia 
devisees.  All  he  claims  to  prove  is,  that  Buckner  was  in- 
debted to  Brown,  when  his  deed  was  made,  and  that  his  land 
was  taken  to  pay  it  by  Brown,  who  had  a  legal  right  to  show 
that  the  deed  was  voluntary,  whether  it  purported  to  be  so  or 
not,  on  its  face;  and  that  Brown  did  show  it,  and  that  he  was 
thereby  evicted  from  the  land. 

It  is,  therefore,  considered  by  the  court,  that  the  judgment 
of  the  Urouit  court  be  reversed,  and  the  cause  remanded, 
that  a  new  trial  may  be  granted. 

VoLUiSTAiiT  CoNVZTANGis,  Validitt  ov.— Fot  an  extended  oonudoration 
of  this  sabject,  eee  the  note  to  Jenkint  v.  CfUmaU^  14  Am.  Deo.  698.  See 
alK>  Anderson  v.  Green,  23  Id.  417,  and  WJuttkiey  v.  McMahon,  26  Id.  382; 
and  other  caoee  in  the  Amerioan  Deoisions  dted  in  the  notee  thereto. 

OoTBNAifTS  or  Wabillhty  and  Bexaohss  thibbov. — See  King  y.  JTerr'a 
AdvCr^  22  Am.  Dec  777,  and  Dannell  v.  Thompaon,  25  Id.  216^  and  other 
caaes  cited  in  the  notes  thereta 

EBTomLS,  How  Taken  Aovantaob  ov.— See  Wood  v.  Jaeimmt  22  Am. 
Deo.  COdy-and  WeUand  Canal  Co,  v.  Hathaway,  24  Id.  61,  and  other 
eited  in  the  notea  thereta 
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ICmAXB  or  Law  as  Gbound  or  Reldcf. — Wlien  it  ia  perfectly  evident  that 
the  only  oonsideration  of  a  contract  was  a  mistake  as  to  the  l^gal  rights 
or  obligations  of  the  parties,  and  there  has  been  no  fair  compromise  ol 
bona/de  and  doubtfol  claims,  the  oontraot  may  be  ayoidedon  the  groand 
of  a  (dear  mistake  of  law,  and  a  total  want,  therefore,  of  consideratioa 
or  mntnality. 

ObMTBOiaBB  MAT  BE  SxT  ASTOi  FOB  AN  Obvious  Mistaks  of  plain  law,  when 
there  was  no  other  motive  for  it  and  therefore  nothing  reasonably  or  in^ 
trinsically  doubtful  to  be  compromised;  so  where  the  compromise  is 
evidence  of  fraud,  surprise,  or  imbecility. 

OoMPBOMiu  Pboocbed  vbom  A  CoNriBKXD  INVALID,  whoao  mental  facul- 
ties, through  long  iUness  and  confinement,  may  reasonably  be  supposed 
to  have  become  weakened,  and  who  has  been  induced  to  enter  into  the 
compromise  solely  by  threats  of  legal  proceedings,  when  there  was  no 
legal  foundation  for  any  claim  whatever  against  him,  and  such  compro- 
mise being  nnreasonable  and  unjust  in  its  provisions,  may  be  aet  aside 
inequity. 

Appsal  from  the  Christian  coaniy  oiroiiit  oonrt.    The  faeta 
appear  from  the  opinion. 

Oiosfey,  for  the  appellant 

Oates^  for  the  appellees. 
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By  Oourt,  Bobebtson,  0.  J.  Some  time  in  the  year  1810, 
Elizabeth  L.,  daughter  of  William  Brookman,  of  Yirginia, 
against  her  father's  advice,  intermarried  with  Charles  Bronaugh, 
a  x>oor  and  rather  prodigal  young  man,  by  trade  a  wheelwright; 
who,  afterward,  in  the  fall  of  the  same  year,  removed  to  Ken- 
tucky, in  company  with  her  unmarried  brother,  Joshua  L. 
Brockman,  to  whom  her  father  delivered  some  slaves,  to  be 
kept  and  controlled,  in  this  state,  in  trust  for  her  benefit. 

Joshua  L.  Brockman  accordingly  brought  the  slaves  to  Ken- 
tucky, and,  living  with  Bronaugh  and  wife,  exercised  dcTminion, 
according  to  the  trust,  until  after  Bronaugh's  death,  which 
occurred  in  January,  1811. 

As  Bronaugh  owned  but  little,  if  any,  property,  excepting  his 
tools,  and  a  horse  and  gig,  and  an  interest  in  a  bond  made 
payable  to  himself,  for  one  thousand  dollars,  which  had  been 
advanced  by  him  to  John  Bochester,  on  loan,  in  the  absence  of 
Joshua  L.  Brockman,  and  a  part,  probably  the  greater  part,  of 
which  was  the  money  of  the  said  Joshua — his  effects  were  re- 
tained and  disposed  of  by  his  widow  and  her  said  brother,  with- 
out a  formal  administration. 

About  two  years  after  Bronaugh's  death,  William  Brockman 
gave  to  Joseph  Mason,  with  whom  the  widow  had,  in  the  mean 
time,  intermarried,  the  slayes  he  had  previously  delivered  in 
trust  to  Joshua  L.  Brockman. 

Ann  Eliza  Bronaugh — ^the  only  issue  of  the  marriage  between 
Charles  Bronaugh  and  Elizabeth  L.  Brockman,  and  who  was 
reared  and  educated  by  Joshua  L.  Brockman  and  her  mother 
and  step-father — ^having  intermarried  with  one  WiUiam  XJnder> 
wood — he,  not  long  afterward,  that  is,  in  the  winter  of  1832, 
asserted  a  claim,  in  consequence  of  his  marriage,  to  all  the 
slaves  who  had  been  delivered  by  William  Brockman  to  Joshua 
L.  Brockman,  to  be  brought  to  Kentucky  for  his  daughter's 
benefit,  and  to  all  the  increase  of  those  slaves,  and  also  to  the 
value  of  the  horse  and  gig  and  tools,  and  to  the  whole  sum 
loaned  to  Bochester,  and  legal  interest  thereon  from  the  date 
of  the  bond  which  Bochester  had  given,  and  the  amount  of 
which  had  been  collected  by  Joshua  L.  Brockman,  after  the 
death  of  Bronaugh. 

The  facts  exhibited  in  the  record  show  satisfactorily,  that 
Ifrs.  Underwood  had  received  from  Joshua  L.  Brockman  a 
horse  worth  as  much  as  that  of  which  her  father  died  possessed; 
that  the  gig  and  tools  were  not  worth,  at  their  utmost  value, 
more  than  one  hundred  and  fifty  dollars;  and  that  a  portion  of 
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the  money  loaned  to  Bochester,  and  probably  as  muoh  as  seyen 
huudred  dollars  thereof,  belonged  to  Joshua  L.  Brockman,  and 
there  is  neither  proof  nor  intimation  that  Charles  Bronaugh 
owned,  at  the  time  of  his  death,  any  other  estate  than  that 
which  has  been  just  enumerated  and  described — ^unless  he  had 
title  to  the  slaves,  and  the  proofs  leave  no  reasonable  ground 
to  doubt  that  he  never  had  any  vested  or  legal  right  to  any  of 
them. 

According  to  these  deductions,  it  would  appear  that,  the 
widow  being  entitled  to  one  third,  the  distributive  interest  of 
Mrs.  Underwood  could  not  have  exceeded  three  hundred  dol- 
lars, at  the  time  of  her  father's  death.  But  even  if  her  father 
owned  the  whole  of  the  thousand  dollars  loaned  to  Bochester, 
the  utmost  value  of  her  interest  could  not  have  been  greater 
than  about  seven  hundred  and  sixty  dollars — and  there  can  be 
no  doubt  that  her  maintenance  until  her  marriage  should  ex- 
tinguish all  pretense  of  claim  to  interest  on  her  distributive 
portion. 

Nevertheless,  Brockman  being  disabled  by  a  protracted  rheu- 
matism, which  had  confined  him  generally  to  his  bed  for  about 
fifteen  years,  and  moreover  being  so  much  alarmed  and  dis- 
turbed with  the  apprehension  of  a  suit,  with  which  Underwood 
threatened  him,  as,  in  the  opinion  of  many  persons,  to  be  non 
compos;  and  Mrs.  Mason — whose  last  husband  was  then  dead, 
leaving  four  infant  children  by  her,  and  one  child  by  a  former 
wife— being  ignorant  and  fearful  of  the  annoyance  and  danger 
of  a  suit.  Underwood  succeeded  in  procuring,  what  he  denomi- 
nates a  compromise,  in  writing,  signed.  May  25,  1832,  by  him« 
self  and  by  Brockman  and  one  Kay,  the  husband  of  Mason's 
daughter  t^  his  first  wife,  and  by  Mrs.  Mason,  as  guardian  of 
her  four  infant  children  by  Mason — whereby  it  was  stipulated, 
that  Underwood  and  wife  and  Mason's  five  children  should 
have  equal  distributive  interest  in  all  the  slaves,  and  also  in  a 
tract  of  land  which  belonged  to  Mason  at  the  time  of  his  death; 
and,  as  the  slaves  had  been  previously  divided  between  Mrs* 
Mason  and  Mason's  five  children,  it  was  agreed  that  she,  as 
guardian  for  her  four  infant  children,  should  pay  to  Under- 
wood, five  hundred  and  sixty-two  dollars,  and  that  Kay,  for 
himself  and  wife,  should  pay  him  one  hundred  and  twelve  dol- 
lars forty  and  one  third  cents,  in  lieu  of  his  conventional 
sixth  part;  and  it  was  also  agreed  that,  at  the  death  of  Mrs, 
Mason,  Underwood  should  have  one  sixth  part  of  the  slaves 
allotted  to  her  for  dower,  and  should  also  be  entitled  to  a  sixth 
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part  of  whatever  property  might,  in  the  mean  time,  come  to  her 
by  '^gift,  descent,  or  otherwise,  from  her  father  or  mother;" 
and  the  writing  also  recited,  that  Underwood  and  wife  had  been 
*'  greatly  induced  to  enter  into  this  amicable  adjustment,"  by 
the  fact  that  Brockman  had,  ''by  deed  of  gift,"  secared  to 
them,  at  his  death,  one  sixth  part  of  his  whole  estate. 

In  addition  to  the  foregoing  contract,  Joshua  L.  Brockman, 
about  the  same  time,  gave  his  note  to  Underwood  for  nine  hun- 
dred and  thirty-nine  dollars,  which  he  afterward  paid  to  him, 
and  also,  on  the  tenth  of  May,  1832,  conveyed  to  him  a  tract  of 
land  containing  about  four  hundred  acres,  and  worth  between  one 
thousand  six  hundred  and  two  thousand  dollars,  for  no  other 
consideration  than  Underwood's  claim  in  right  of  his  wife. 

Mrs.  Mason  having  given  her  obligation  for  the  five  hundred 
and  sixty-two  dollars,  and  also  for  the  one  hundred  and  twelve 
dollars  forty  and  one  third  cents,  and  Underwood  having  ob- 
tained judgments  on  both  obligations  against  her,  and  also 
against  Joshua  L.  Brockman  as  her  surety,  she  and  her  four 
infant  children  filed  a  bill  in  chancery  against  Underwood  and 
wife,  and  Kay  and  wife,  and  against  Joshua  L.  Brockman,  for 
enjoining  the  judgments,  and  for  rescinding  the  contract  of 
compromise^  for  alleged  fraud,  surprise,  and  want  of  consider- 
ation. 

Brockman  made  his  answer  a  cross-bill  against  Underwood, 
and,  on  the  like  grounds,  prayed  for  a  cancelment  of  the  deed 
for  the  tract  of  land,  for  a  restitution  of  the  nine  hundred  and 
thirty-nine  dollars,  and  for  general  relief. 

Eay,  in  his  answer,  concurred  in  the  allegations  and  prayer 
of  the  bill.  But  Underwood  denied  the  charges  of  fraud,  and 
insisted  that  he  was  justly  entitled  to  all  the  slaves  and  to  the 
whole  of  Rochester's  bond  and  interest  thereon,  and  that,  there* 
fore,  he  had  not  obtained  as  much  by  his  contract  as  he  was  enti- 
tled to;  but  that,  if  he  was  not  entitled  to  the  slaves,  or  to  any 
interest  in  them,  or  to  more  than  three  hundred  dollars  of  Roch- 
ester's bond,  still,  as  the  controversy  was  settled  by  compromise, 
without  fraud,  the  chancellor,  who  favors  such  adjustments  of 
family  disputes,  should  not  disturb  the  contract  of  the  parties. 

The  circuit  court,  however,  perpetuated  the  injunctions  to 
the  judgments;  rescinded  the  contract  between  Underwood  and 
Mrs.  Mason  and  her  children,  and  decreed  a  reconveyance  to 
Brockman  of  the  tract  of  land  which  he  had  conveyed  to  Under- 
wood, and  a  cancelment  of  the  deed  of  gift  for  one  sixth  of  bis 
•state.     And  Underwood,  having  appealed,  now  insists  tliat 
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tbe  decree  ib  altogether  erroneous,  and  should  therefore  be 
reTersed  by  this  court. 

Not  doubting  that  according  to  oncontroTerted  facts,  Bronaogh 
had  no  right  to  any  of  the  slaves,  and  that,  consequently. 
Underwood  had  no  interest  whatever  in  them,  we  are,  of  course, 
perfectly  satisfied  that  there  was  no  solid  consideration  for  the 
agreement  made  by  Mrs.  Mason,  as  guardian  for  her  infant 
children.  Nor  can  we,  therefore,  doubt  that  that  agreement 
was  the  fruit  of  fraud,  actual  or  constructive,  or  of  that  kind  of 
surprise,  or  ignorance  of  fact,  or  of  law,  which  should  entitle 
the  infants  to  a  rescission.  For  it  seems  to  us  self-evident,  that 
a  court  of  equity  should  not  sanction  or  uphold  a  compromise 
by  a  guardian,  so  baseless,  improvident,  and  palpably  unjust. 
And  therefore,  the  decree,  as  to  that  contract,  is  approved  and 
aflbmed,  so  far  as  the  infant  parties  may  be  concerned. 

And,  as  Mrs.  Mason  acted  chiefly  as  guardian  in  the  entire 
arrangement,  she  should  not,  under  all  the  circumstances, 
some  of  which  will  be  presently  considered,  be  held  personally 
liable;  and  therefore,  as  to  her  also,  the  decree  is  approved. 

And  as  to  Eay  and  wife,  also,  we  are  of  the  opinion  that  the 
decree  should  be  sustained;  because  it  appears  that  their  ac- 
quiescence was  merely  incidental,  or  consequential  to  the 
agreement  made  by  Mrs.  Mason  and  by  Brockman,  without  any 
active  agency,  or  voluntary  participation,  or  personal  knowledge 
of  either  f^cts  or  law;  and  because,  also,  the  agreement  is 
chiefly  executory,  and  should  not,  therefore,  afiect  Mrs.  Kay, 
who  does  not  appear  to  have  ever  given  any  binding  or  proper 
consent. 

As  to  so  much  of  the  decree  as  affects  the  contracts  between 
Underwood  and  Brockman  alone,  and  for  themselves  only, 
there  may  be  more  reason  for  some  doubt.  That  there  may  be 
each  a  mistake  as  to  a  material  fact  as  to  entitle  a  party  to  ex- 
oneration from  a  contract  made  under  the  influence  of  such  a 
delusion,  is  not  and  can  not  be  denied. 

But  the  counsel  of  Underwood  insist  that  there  could  have 
been  no  such  mistake  as  to  any  fact  respecting  his  claim  against 
Brockman,  as,  per  se,  to  entitle  the  latter  to  a  rescission  of  his 
agreement;  and  they  also  have  argued,  that  no  mere  mistake  as 
to  the  law  can  alone  be  sufficient  for  setting  aside  the  contract. 

We  admit  that  Brockman  should  be  presumed  to  have  been 
acquainted  with  all  the  facts  material  to  a  correct  ascertain« 
ment  of  the  nature  and  extent  of  his  liability  to  Underwood, 
and  that  moreover,  there  was  no  such  relation  of  trust  or  con- 
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fidencd  between  them,  nor  any  such  obligation  on  Underwood 
to  communicate  anything  be  knew,  as  to  authorize  the  deduc* 
tion  that  there  was  any  fraudulent  delusion  as  to  material  facts. 
But  we  are  not  prepared  to  concede  that  no  mistake  as  to  any 
matter  of  law  can  ever  be  sufficient  for  iuTalidating  a  contract. 
On  this  point  there  has  been  a  long  and  obstinate,  and  hitherto 
unsettled,  controversy  among  both  practical  and  elementary 
jurists,  divided  generally  into  two  great  parties,  each  endeavor* 
ing  to  maintain  an  extreme  doctrine,  the  converse  of  that  of 
the  antagonist  party,  and  either  of  which,  to  the  unqualified 
extent  assumed,  is,  in  our  opinion,  equally  indefensible  upon 
principle  or  analogy.  The  doctrine  of  one  party  is  that,  as  the 
efficacy  and  authority  of  law  depend  on  the  necessary  legal 
presumption  that  every  citizen  knows  all  the  laws  of  hia 
country,  therefore  no  one  should  in  any  case  be  allowed  to 
plead  ignorance  of  the  law,  or  should  be  entitled  to  relief 
from  the  legal  effect  of  a  fair  contract,  merely  in  consequence 
of  his  actual  ignorance  or  mistake  as  to  the  law.  The  argu- 
ment of  the  opposite  party  is,  that  the  maxim,  ignoranHa  juri» 
non  excusat,  applies  only  to  criminal  or  penal  cases,  and  be- 
tween the  citizen  and  his  government;  and  that,  as  there  can 
be  no  binding  contract  unless  the  minds  of  the  contracting 
parties  were  both  free  and  intelligent,  therefore  ignorance  or 
mistake  as  to  a  matter  of  law  should  entitle  a  party  to  be  re- 
lieved from  a  contract  superinduced  by  such  ignoranoe  or 
mistake,  in  every  case  in  which  similar  ignorance  or  mistake  ae 
to  any  fact,  would  give  an  equitable  title  to  relief. 

This  same  diversity  existed  to  a  great  extent  among  the 
clviiiaus;  and  as  to  the  right  to  repetition,  in  a  case  in  which 
money  had  been  paid  under  a  mistake  as  to  the  legal  liability 
of  the  payor,  we  find  Gujas  and  Heineccius  in  the  negative, 
and  Yinnius,  Domat,  D'Aguesseau,  and  Pothier  in  the  affirm- 
ative. 

Common  law  jurists  have,  in  the  like  manner,  taken  opposite 
sides  of  similar  questions.  In  Marman  v.  Gamm,  4  Yin.  Abr., 
and  in  several  other  cases  adjudged  in  England,  it  was  said, 
that  ignorance  of  law  would  not  avail  in  a  civil  any  more  than 
in  a  criminal  case.  And  in  Shotwdl  v.  Murray^  1  Johns.  Oh. 
61G,  and  Lyon  v.  Richmond^  2  Id.  61,  Ohancellor  Kent  recog- 
nized the  same  doctrine. 

But  in  Lanadowne  v.  Lansdovone^  Mose.  364,  and  Simpton  v. 
Vaughan^  2  Alk.  33,  as  well  as  in  some  other  British  cases,  the 
opposite  doctrine  was  asserted.    And  this  courts  in  FiUgerald 
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T.  Peck^  and  in  many  other  cases^  has  given  relief  on  the  sole 
ground  of  a  mistake  or  ignorance  as  to  the  hiw.  The  court  of 
appeals  of  Virginia  has  taken  the  same  course:  See  Priced 9  Eafr 
▼.  Fuqua'a  Adm'r,  4  Munf .  68. 

Even  Chancellor  Eent^  notwithstanding  the  unqualified  opin- 
ion which  he  expressed  in  the  cases  reported  in  1  and  2  Johns, 
supra,  saidy  in  the  subsequent  case  of  Storra  v.  Barker,  6  Id. 
169  [10  Am.  Deo.  816],  '*  it  is  rarely  that  a  mistake  in  point  of 
(aw,  with  a  full  knowledge  of  all  the  facts,  can  a£ford  ground 
for  relief,  or  be  considered  as  a  sufficient  indemnity  against  the 
Injurious  consequences  of  deception  practiced  upon  mankind/' 
etc.;  '*  it  would  therefore  seem  to  be  a  wise  principle  of  policy, 
that  ignorance  of  the  law,  with  a  knowledge  of  the  facts,  can 
not  generally  be  set  up  as  a  defense.'' 

In  EurU  v.  Boiumanier,  8  Wheat.  214,  and  6  Oonn.  401,  the 
fiupreme  court  of  the  United  States,  after  expressing  a  similar 
opinion  as  to  the  general  rule  of  policy,  qualified  it  by  admit- 
ting, that  it  was  not  universal,  and  that  there  may  be  cases  in 
which  mere  ignorance  of  law  alone  would  entitle  a  party  to  re- 
lief in  a  civil  matter,  on  the  ground,  as  suggested,  of  the  pre- 
sumption  of  imbecility,  or  of  fraud,  which  might  arise;  and 
the  court  might  have  added  also,  the  additional  and  more  con- 
clusive and  plain  ground  of  a  want  of  consideration. 

And  should  there  be  any  doubt— can  there,  upon  principle, 
or  even  policy,  be  any  doubt,  that  if,  without  any  other  consid- 
eration, good  or  valuable,  moral  or  legal,  than  an  erroneous 
opinion  that  he  is  legally  bound,  A.  shall  have  paid,  or  as- 
sumed to  pay,  B.  money,  he  would,  in  conscience,  and  in  judg- 
ment of  law,  be  entitled  to  restitution  or  exoneration?  If  he 
had  paid,  upon  what  principle  of  law  or  ethics  could  B.  claim 
the  right  to  hold?  or  if  he  had  only  agreed  to  pay,  why  should 
the  law  compel  payment?  Ignorance  of  law,  of  either  the 
civil  or  the  moral  code,  should  not  excuse  a  rational  being  from 
the  prescribed  responsibility  for  a  voluntary  violation  of  it;  be- 
cause, so  far  as  civil  and  moral  conduct  may  be  concerned,  it  is 
the  duty  of  every  intelligent  citizen  and  moral  agent  to  know 
the  law  and  his  own  obligations,  and  no  government,  moral  or 
political,  could  prevail  or  be  upheld,  if  a  plea  of  voluntary  ig- 
norance would  excuse  an  infraction  of  its  prescribed  rules  of 
conduct.  Universal  anarchy  and  licentiousness  would  be  the 
natural  consequence  of  allowing  such  a  defense  to  be  sufficient 
to  entitle  the  offender  to  impunity. 

'  1.  4Utl.lM. 
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But  the  same  reasoning  does  not  apply  to  contracts,  or  to 
private  rights.  It  is  well  known,  that  all  persons  do  not  un- 
derstand some  of  the  plainest  rules  of  law,  and  that  no  person, 
however  enlightened,  knows  all  the  law.  And  if  one,  ignorant 
of  a  plain  principle  of  law,  shall,  without  any  other  motive  or 
consideration  than  an  erroneous  opinion  respecting  his  legal 
rights  and  obligations,  release  a  right,  pay  money,  or  under- 
take to  do  any  act,  what  principle  of  law,  or  dictate  of  justice 
or  policy,  would  require  him  to  be  bound,  as  with  a  Gordian 
knot,  which  nothing  but  the  sword  could  loose? 

Why  should  he  be  punished  in  such  a  case,  for  such  igno- 
rance? or  why  should  the  other  party  be  enriched  or  benefited, 
without  any  equivalent  or  merit  of  any  kind  or  to  any  extent 
whatsoever?  A  mistake  of  fact  might  be  sufficient  to  entitle  to 
relief  or  exoneration,  because  such  a  mistake  would  show,  that 
the  contract  was  not  such  as  the  parties,  or  at  least  one  of  them, 
contemplated  or  would  have  made,  had  there  been  no  mistake. 
Might  not  a  mistake  as  to  the  law,  in  a  parallel  case,  be  equally 
availing,  and  for  precisely  the  same  reason?  Undoubtedly  it 
might,  and  as  we  think,  should:  and  such  we  understand  to  be 
the  rational  and  consistent  doctrine  of  the  common  law  estab- 
lished in  Kentucky. 

But,  as  it  is  generally  difficult  to  prove  satisfactorily,  that  a 
party  was  ignorant  of  the  law,  or  that  such  ignorance  was  the 
only  consideration  which  actuated  him,  it  is,  of  course,  not  so 
easy,  and,  therefore,  has  not  been  so  common,  to  obtain  relief 
on  the  ground  of  a  mistake  as  to  the  law,  as  on  that  of  igno- 
rance or  mistake  respecting  a  material  fact.  And  even  when  it 
may  be  evident  that  there  was  a  mistake  as  to  the  law,  yet  if 
the  question  of  law  were  doubtful,  and  the  parties,  differing  in 
respect  to  what  was  the  true  rule,  had,  in  consideration  of  iti 
uncertainty,  and  in  consequence  of  their  diverse  opinions  re- 
specting it,  made  a  fair  compromise  of  conflicting  and  honest 
claims,  their  contract  should  stand;  because  the  doubtfulness  of 
the  legal  right,  and  the  desire  to  avoid  the  expense  and  uncer- 
tainty of  litigation,  would  be  a  valuable,  meritorious,  and  all- 
Bufficient  consideration  to  give  it  legal  and  effectual  obligation. 
And  were  this  not  so,  no  compromise  of  doubtful  rights  would 
ever  stand;  because,  in  every  such  case,  the  one  party  or  the 
other,  must  have  been  mistaken  as  to  the  law,  or  the  facts,  or 
both. 

But  when  it  can  be  made  perfectly  evident,  that  the  only  con- 
sideration of  a  contract  was  a  mistake  as  to  the  legal  rights  or 
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obligations  of  the  parties,  and  when  there  has  been  no  fair  com- 
promise  of  Ixmajide  and  doubtful  claims,  we  do  not  doubt  that 
the  agreement  might  be  avoided  on  the  ground  of  a  clear  mis^ 
lake  of  law«  and  a  total  want,  therefore,  of  consideration  or 
mntoality. 

In  this  case,  as  between  Brockman  and  Underwood,  it  i» 
obvious,  that  there  must  have  been  surprise,  incompetency^ 
fraud,  or  ignorance,  as  to  the  law;  for  as  Underwood  only 
claimed  of  him  the  thousand  dollars  with  interest,  and  the  value 
of  the  gig  and  the  tools;  and  there  seems  to  have  been  no  pretense 
for  claiming  more;  and  as  it  is  evident  that,  after  deducting  the- 
widow's  third  part,  and  even  not  more  than  the  legal  rate  of 
interest  on  the  residue,  for  the  maintenance  of  Underwood's 
wife,  not  more  than  about  seven  hundred  and  sixty-six  dollars 
would  remain  due — there  can  be  no  doubt,  that  if  Brockman 
had  sufficient  capacity,  and  there  was  neither  fraud  nor  sur- 
prise, he  must  have  been  induced  to  make  the  contract  by  an 
apprehension  that,  as  there  had  been  no  regular  administration, 
he  was  legally  liablo  for  the  whole  estate  and  interest  upon  it, 
and  even  also  for  damages  for  a  violation  of  law.  He  alleges 
in  his  cross- bill,  that  Underwood  took  that  ground,  and  alarmed, 
and,  from  time  to  time,  annoyed  him  with  threats  of  a  suit 
which  would  expose  and  perhaps  ruin  bim;  and  that  alle- 
gation has  not  been  directly  or  sufficiently  denied.  And  here, 
without  going  further,  might  be  found  a  ground  sufficient  for 
rescinding  the  contract,  in  part  at  least:  for,  Considering  the- 
situation  of  the  parties,  the  facts  of  the  case,  and  the  nature  of 
the  contract,  the  cross-bill  and  the  answer  to  it  furnish,  in  the- 
particttlar  just  noticed,  sufficient  evidence  of  fraud,  arising  by 
implication  from  the  facts  and  from  the  conduct  of  Underwood. 

But  the  facts  being,  as  they  must  have  been,  well  understood 
by  both  parties,  there  was,  beyond  the  amount  of  the  bond 
given  by  Brockman,  according  to  the  utmost  rational  calcula- 
tion, not  one  cent  due  to  Underwood,  and  there  was  no  sem- 
blance of  reason  for  claiming  more,  if  indeed  there  was  any  for 
claiming  even  that  much.  To  any  greater  extent,  therefore, 
there  was  nothing  doubtful  which  could  form  the  basis  of  a^ 
binding  compromise;  and  consequently,  the  claim  to  any  greater 
extent  should  be  deemed  to  have  beeu  fraudulently  fabricated, 
and  the  alleged  compromise,  so  far  as  it  included  the  four  hun« 
•Ired  acres  of  land,  should  not  be  permitted  to  operate  as  aa 
obstacle  to  the  relief  decreed. 

Lord  Eldon  has  taken  the  ground,  that  a  compromise  may  bo- 
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set  aside  for  an  obvious  mistake  of  plain  law,  when,  of  cooxso, 
there  was  no  other  motive  for  it,  and  consequently,  nothing 
reasonably  or  intrinsically  doubtful  to  be  compromised.  And 
many  other  judges  have  followed  him. 

Whether,  therefore,  the  compromise  is  evidence  of  fraud,  or 
surprise,  or  imbecility,  or  whether  there  was  an  evident  mistake 
of  plain  law,  and  was  therefore  nothing  fit  for  a  compromise,  is 
not  material;  for  it  seems  clear  to  us,  that  some  one  or  all  of 
these  several  hypotheses  should  be  admitted  to  be  true;  and  if 
Any  one  of  them  be  so,  the  decree  for  a  reconveyance  of  the 
land  was  not  unjust  or  erroneous. 

But  in  addition  to  the  foregoing  considerations,  we  can  not 
forbear  to  notice  the  helpless  condition  of  Brockman,  and  the 
fact  that  some  of  his  intimate  acquaintances  and  neighbors  were 
of  the  opinion  that,  in  consequence  of  confinement  and  disease, 
and  the  conduct  of  Underwood,  he  was  incompetent  to  make 
the  compromise.  This  alone,  when  combined  with  the  un- 
reasonableness of  the  contract,  should  be  deemed  altogether 
eufiicient  for  determining  its  invalidity. 

Wherefore,  it  is  the  opinion  of  this  court,  that  the  circuit 
judge  did  not  err  in  decreeing  a  reconveyance.  The  nine  hun- 
dred and  thirty-nine  dollars,  which  Underwood  received  and 
has  been  permitted  to  keep,  is  surely  as  much  as  he  had  a  sem- 
blance of  just  reason  to  expect  or  demand. 

But  we  are  constrained  to  disapprove  so  much  of  the  decree 
AS  canceled  tne  "  deed  of  gift:"  first,  because  it  does  not 
appear  that  that  deed  had  any  connection  with  the  comj^romise; 
and,  second,  because  it  was  neither  exhibited  in  the  case, 
mentioned  in  the  cross-bill,  nor  embraced,  even  constructively, 
in  the  prayer  for  relief.  As  it  was  not,  therefore,  a  subject  of 
litigation,  the  circuit  court  had  no  jurisdiction  over  it,  and  con- 
sequently, no  power  to  make  any  decree  respecting  it. 

Much  that  has  been  suggested  in  this  opinion  about  the  com* 
promise  with  Brockman,  would,  were  it  deemed  necessazy  to 
make  the  application,  apply  as  fitly  and  effectually  to  the  con- 
tract made  by  the  guardian;  the  decree  respecting  which  has 
been  sustained  on  a  ground  peculiar  to  that  branch  of  the  case, 
without  relying,  to  the  full  extent  of  their  just  effect,  on  all  the 
considerations  which  might,  with  propriety,  have  been  brought 
to  bear  upon  it,  as  effectually  as  some  of  the  like  circumstances 
and  deductions  have  been  applied  to  the  contract  between 
Brockman  and  Underwood. 

Wherefore,  it  is  decreed  and  ordered,  that  so  much  of  the 
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decree  as  i>erpetuated  the  injunotionB  to  the  judgments  at  law, 
and  rescinded  the  contract  between  Mrs.  Mason  and  Under- 
wood and  others,  and  directed  a  reconveyance  from  Under- 
wood to  Brockman,  of  the  tract  of  four  hundred  acres  of  land, 
be,  and  the  same  is  hereby  a£Srmed.  But  it  is  also  decreed  and 
ordered,  that  so  much  of  the  decree  as  canceled  "  the  deed  of 
gift/'  as  it  has  been  called,  be,  and  the  same  is  hereby  re- 
Tersed. 

And  it  is  finally  ordered,  that  the  appellant,  Underwood,  pay 
to  the  appellees  their  costs  in  this  court,  on  the  original  bill; 
but  as  between  him  and  Brockman,  on  the  cross-bill,  as  that 
presents  a  case  within  the  discretion  of  this  court,  and  there 
has  been  a  partial  reyexsal  and  a  partial  affirmance  of  the  de- 
cree of  the  court  below,  there  will  be  no  order  respecting  costs 
here. 

MnrrAKB  oa  lovoaAirci  of  Law  as  Obouitd  of  Bklibf  fbok  a  Cqbtracti 
See  the  notes  to  Btorr$  t.  Barker^  10  Am.  Deo.  323»  and  Lawrmu  r. 
BeonMoi,  28  Id.  164.  See  also  FUher  t.  May^  5  Id.  G28»  and  Drtw  r. 
dorfa^  Id.  608. 

OonrBOiUBi  of  BounvoL  Biobt,  VAUDTrr  of:  See  Hoge  r.  Hoge^  Sf 
Am.  Deo.  68.  and  oMes  cited  in  the  note  thereto. 
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Pbbpituitt,  What  is  vot.— A  devise  of  money  to  be  kept  at  interest,  and 

the  interest  to  be  applied  to  a  partioalar  charitable  porpose,  does  not 

create  a  perpetuity  repugnant  to  the  common  law. 
MoBTKAm  Acts  of  England  were  never  reoc^ized  as  the  law  of  Kentnoky 

and  Virginia. 
DxYiBis  TO  CoAPOBATioirs  ABB  HOT  FoBBiDDBN  by  the  Kentucky  statate  of 

wills. 

OOUBT  OF  EqUITT  MAT  EnTOBOB  A  TBUST  IlTDBFBNDBBTLT   OF  THB  StATUTB 

of  43  Elis.  if  it  is  defined  by  the  donor  so  as  to  enable  the  oonrtto  asoer* 
tain  and  apply  it  according  to  legal  rales. 

Hmfowss  FOB  GEABTrABLi  PuBPOSB. — Where  a  testator  empowers  his  exeo- 
ntois  to  sell  his  estate  and  directs  a  certain  portion  of  it  to  be  converted 
into  a  fond  "  for  edncating  some  poor  orphans  *'  of  a  partionlar  comity^ 
''  to  be  selected  by  the  ooonty  oonrt»  who  are  the  gnardiana  of  saoh, 
and  to  be  confined  to  svch  as  are  not  able  to  educate  themselves,"  such 
fiind  to  be  loaned  out  at  interest  and  rendered  "  a  perpetual  fund  '*  and 
the  interest  only  so  applied,  the  trust  thereby  created  is  aufiSeiently 
certain  for  judicial  recognition  and  enforcement,  independently  of  the 
statute  of  43  Eliz. 

If  thbbb  is  not  Sufficibst  Cebtaintt  as  to  thb  Bbkbficiabibs  in  such  a 
ease  to  enable  a  court  of  equity  to  enforce  the  execution  of  the  powsr^ 
Am.  Die.  Tob.  Xnx— 97 
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the  ooort  will  at  least  not  intaipoMb  on  the  applioatiop  of  the  lidn  to 

preTent  its  ezeontioD. 
Btatute  or  43  Elol  is  in  Fobcb  dt  Kehtucxt  so  fsr  m  it  qpsmtes  to  giTO 

validity  to  oharitsble  gifts  not  othowise  valid,  and  eurss  sach  beqoesi 

for  the  ednoation  of  the  poor  orphans  of  a  ooonty,  if  it  should  be  deemed 

defective  by  the  conunon  law. 
Objiotb  of  the  Statuts  or  43  Elol  diseossed. 
GbuBT  or  Equitt  has  JoiusDionov  uhdsb  that  Statutb  to  enfuroe  the 

bust  created  by  a  beqvest  for  the  ednoation  of  the  poor  orphans  of  a 

particular  county,  made  valid  by  the  statate,  and  if  not»  it  wonld  not 

interfere  against  the  beneficiaries. 

Apvbal  from  the  Harrison  county  oirooit  oonrt.  The  opinion 
states  the  case. 

Owdey  and  John  Trimble,  for  the  appellants. 

Morehead  and  Broum,  for  the  appellees. 

Bj  Ooort,  BoBBBTSOH,  0.  J.  Henry  0.  Moore,  who  died  in 
Harrison  county,  in  this  state,  in  1832,  by  his  last  will,  regu- 
larly proved  and  admitted  to  record  in  the  same  year  and 
county,  empowered  his  executors  to  sell  any  or  all  of  his  estate 
for  the  benefit  of  his  wife  and  only  saryiyiDg  child,  Thomas 
W.  Moore,  then  an  infant;  directed  that  his  said  son  should 
have  two  thirds  of  Lis  estate  whenever  he  should  attain  twenty^ 
one  years  of  age,  and  his  wife  the  other  third  for  life,  remain- 
der to  his  son;  and  then  made  the  following  provision:  **In 
case  my  son  Thomas  should  depart  this  life  before  he  arrives 
at  age,  then  the  estate  devised  to  him  I  desire  may  be  converted 
into  a  fund  for  educating  some  poor  orphans  for  this  county 
(Harrison),  to  be  selected  by  the  county  court,  who  are  the 
guardians  of  such,  and  to  be  confined  to  such  as  are  not  able 
to  edacate  themselves — that  it  may  do  as  much  good  in  thai 
way  as  it  can,  I  desire  the  funds  shall  be  taken  and  loaned  out 
at  interest,  so  as  to  be  rendered  a  perpetual  fund,  and  the  in- 
terest only  to  be  applied  to  their  tuition — ^thereby  affording  a 
partial  good  to  as  many  orphans  as  the  scanty  pittance  will 
aUow." 

The  appellants,  as  heirs  and  distributees  of  Thomas  W. 
Moore — who,  while  an  infant,  died  in  a  short  time  after 
the  demise  of  the  testator — claiming  the  estate  devised  to  him, 
because,  as  they  alleged,  the  legal  title,  in  the  event  of  his 
death  under  twenty-one  years  of  age,  descended  to  them,  be- 
cause, as  they  argued,  the  contingent  devise  to  the  use  of  the 
poor  orphans  of  Harrison  county  was  void  for  want  of  cer- 
tainty— filed  a  bill  in  chancery,  in  1834,  against  the  county 
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oouri  of  Harrison  and  against  the  executors  of  the  will  of  Heniy 
O.  Moore,  for  establishing  and  enforcing  their  claim. 

The  relief  songht  by  the  bill  was  resisted  by  the  answers,  on 
the  ground  that  the  devise  for  the  benefit  of  the  poor  orphaua 
of  Harrison  is  neither  uncertain,  nor,  on  any  other  account, 
Toid,  but  is  good,  and  may  be  available. 

The  circuit  court  having  dismissed  the  bUl,  this  appeal  seeks 
the  reyersal  of  that  decree,  and  the  appellants  insist  here,  as  in 
the  court  below,  that  the  devise  for  the  use  of  the  poor  orphans  is 
void,  and  that,  therefore,  they  themselves,  as  heirs  and  distrib- 
utees, are  entitled  to  the  whole  estate  thus  undisposed  of  by  the 
will 

The  case,  as  thus  presented,  involves  questions  both  delicate 
and  difficult,  hitherto  undecided,  and  but  little  considered  by 
this  court,  and  which,  therefore,  are  felt  to  be  peculiarly  in- 
teresting and  important. 

Although  the  demise  has  not  been  written  with  proper  skill 
or  suitable  precision  or  care,  yet  the  object  and  general  inten- 
tion of  the  testator  can  not  be  seriously  doubted.  It  is  suffi- 
ciently clear  that  he  intended,  in  the  event  of  his  son's  death 
under  tweuty-one  years  of  age,  that  his  executors  should  con- 
vert the  estate  devised  to  that  son  into  money;  and  it  seems  to 
us  but  reasonable  and  consistent  to  infer,  that  the  fond,  when 
thus  fixed,  should  be  deposited  with  the  county  court  of  Har- 
rison, in  trust  for  the  education  of  such  poor  orphans  of  thai 
county  as  should  be  ascertained  to  be  unable  to  educate  them- 
selves, and  as  should  be  designated  as  fit  beneficiaries,  from 
time  to  time,  by  the  justices  of  said  court,  who  should  keep 
the  principal  on  loan  and  apply  the  interest  to  the  purposes 
of  the  trust.  No  other  depository  of  the  fund  having  been 
designated,  we  feel  authorized  to  infer,  that  the  testator  in- 
tended that  the  court  charged  with  the  distribution  of  the  pro- 
ceeds, and  with  the  selection  and  superintendence  of  the 
recipients,  should  have  the  possession  of  the  fund  and  the  legal 
right  to  control  it.  And  consequently,  we  deem  the  county 
court  a  legatee  of  the  whole  trust  fund. 

Thus  considering  the  devise — the  first  question  to  be  con- 
sidered, is  whether  it  is  either  illegal  or  void,  without  any  aid 
from  the  statute  of  charitable  uses,  of  the  43  Elizabeth. 

As  land  is  not  locked  up,  but  the  only  fund  secured  is  money, 
which  is,  by  the  direction  of  the  testator  and  according  to  the 
nature  and  objects  of  the  trust,  to  be  kept  in  active  and  con- 
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stant  circulation — the  common  law  repugnance  to  perpetuitiei 
can  have  no  application. 

Nor  do  any  of  the  British  mortmain  acts  aflfeot  the  case: 
firsfc,  because  they  are  chiefly^  if  not  altogether,  local  in  their 
policy  and  operation,  and  were  therefore  never  recognized  as 
the  law  of  Virginia  or  Kentucky;  and  second,  because  none  of  I 

them  enacted  prior  to  1776,  embraced  such  a  deyise  as  that 
which  we  are  now  considering;  unless  the  British  statute  of  ' 

wills  should  be  deemed,  in  one  respect,  a  mortmain  act,  and  if  I 

so  much  of  it  as  prohibited  devises  to  corporate  bodies  should 
be  so  considered,  still  it  can  have  no  effect,  because  our  statute 
of  wills  contains  no  such  inhibition  or  exception;  and  besides, 
if  the  county  court  of  Harrison  could  not  take  the  money,  yet 
it  would  be  competent  to  execute  the  power  of  appointment, 
and  then  the  only  question  would  be  whether  there  is  an  avail- 
able trust  created  by  the  wiU,  which  a  court  of  equity  might 
protect  and  execute.  Hence  it  seems  to  us,  that  Uiere  is 
nothing  illegal  in  the  devise. 

And  we  are  strongly  inclined  to  the  opinion  that  the  devise 
is  not  void  for  uncertainty,  if  tested  by  the  doctrines  of  the 
common  law  alone,  and  might  be  enforced  by  a  court  of  equity, 
under  its  general  jurisdiction  over  trusts,  and  the  execution  of 
powers  connected  with  beneficial  interests.  Such  a  jarisdiction, 
upon  original  bill,  whether  the  trust  was  deemed  a  charity  or 
not,  had  been  established  in  the  time  of  Lord  EUesmere,  at 
least  five  years  prior  to  the  enactment  of  the  statute  of  43 
Elizabeth:  Philadelphia  Baptist  AssodatUm  v.  SmUh  and  Boberir 
son,  3  Pet.  481;  Orphan  Asylum  Society  v.  MbOartee,  9  Oow. 
(N.Y.)  437;'  Wilman  v.  Lex,  17  Serg.  &  B.  88  [17  Am.  Dec.  644]; 
Aitomey-general  v.  Mayor  of  Dublin,  by  Lord  Bedesdale,  1  Bligh 
(N.  S.)  347;  Dartmouth  College  v.  Woodward,  4  Wheat  618; 
Attorney-general  v.  Utioa  Insurance  Co.,  2  Johns.  Oh.  389;  BapM 
AssociaHan  v.  Hart's  Ex'rs,  4  Oond.  B.  383;  4  Wheat.  1. 

These  cases,  and  many  others  which  might  be  superadded, 
show  that,  independently  of  the  statute  of  43  Elizabeth,  a  court 
of  equity  might  enforce  a  trust,  whenever  it  was  defined  by  the 
donor,  or  was  so  described  by  him  as  to  enable  the  court,  con- 
sistently with  the  rules  of  law,  to  ascertain  and  apply  it  to  the 
objects  intended. 

In  the  case  of  In^is  v.  The  JVuMees  of  the  Sailor^s  Snug  Bar* 
bar,  8  Pet.  112,  the  supreme  court  sustained,  upon  common 
law  principles,  a  devise  to  the  chancellor  of  New  York  and  to 
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the  mayor  and  recorder,  etc.,  of  the  city  of  New  York,  of 
estate  in  trast  for  bailding  a  marine  hospital  for  the  support  of 
infirm  sailors,  to  be  called  **  The  Sailor's  Snug  Harbor,''  to 
be  under  the  superintendence  and  risitorial  control  of  the 
trustees  and  their  successors,  with  a  request  that  they  should 
be  incorporated  by  an  act  of  the  legislature,  if  they  could  not 
take  and  act  in  a  corporate  capacity  without  such  a  legislative 
enactment.    The  legislature  of  New  York  having,  about  a  year 
after  the  testator's  death,  incorporated  the  persons  named  as 
trustees,  and  the  object  of  the  trust,  that  is,  infirm  seamen,  to 
be  selected  by  the  trustees,  being  deemed  sufficiently  certain 
for  judicial  action,  the  court  decided  that  the  devise  to  persona 
afterward  to  be  incorporated  was  good  as  an  executoty  devise; 
and  that  the  will  so  far  specified  the  objects  of  the  trust  as  to 
make  it  the  duty  of  the  trustees  to  act,  as  directed,  for  the 
benefit  of  certain  persons  who  might,  according  to  the  will, 
manifest  their  beneficial  interests,  and  claim  the  aid  and  pro- 
tection of  a  court  of  equity;  and  that,  therefore,  the  devise  was 
not,  even  according  to  the  common  law,  void  for  want  of  capa- 
city in  the  trustees  to  take,  or  for  uncertainty  as  to  the  cestuia 
que  iru8l^  or  the  nature,  extent,  and  object  of  the  testator'a 
bounty.    And,  in  that  case,  the  court  said,  as  had  been  before 
said,  in  2  Yes.  jun.  835:*    "Wherever  a  person  by  will  gives 
property,  and  points  out  the  object,  the  property;  and  the  way 
in  which  it  shall  go,  a  trust  is  created;  unless  he  shows  clearly 
that  his  desire  expressed  is  to  be  controlled  by  the  trustee,  and 
that  he  shall  have  an  option  to  defeat  it."    And  the  court 
'  might,  upon  well-established  principles  of  equity,  have  added 
that,  when  such  a  trust  is  created,  a  court  of  equity  will  sup- 
port and  enforce  it,  even  if  the  donor  had  appointed  no  trustee, 
and  had  let  the  legal  title  go  to  his  heirs;  for  it  is  well  settled, 
that  where  there  is  a  beneficial  trust,  a  court  of  equity  will  act 
as  trustee,  or  appoint  one  if  necessaty,  for  effectuating  the  ob» 
jects  of  the  grantor. 

Now,  it  seems  to  us,  that  the  executors  in  this  case  are  trus* 
tees,  to  **  sell  and  convey  "  the  estate  and  convert  it  into  money; 
and  that  the  county  court  of  Harrison  is  a  trustee  of  the  fund 
when  converted  into  money,  with  full  power  to  control  and  ap- 
propriate it,  not  according  to  its  arbitrary  discretion,  but  accord- 
ing to  the  declared  intention  of  the  testator,  for  the  education 
of  such  poor  orphans  of  Harrison  county  as  may  be  unable  to 
educate  themselves.    And  it  seems  to  us,  that  the  testator's  in- 
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tenlioDs  and  the  objects  of  bis  bounty  are  BufBcientlj  certain 
for  judicial  recognition  and  enforcement.  And  moreover,  we 
are  of  tbe  opinion  that,  even  if  the  legal  title  should  be  consid- 
ered undevised,  powers  are  given  to  the  executors  and  to  the 
county  court,  and  beneficial  interests,  dependent  on  the  execu- 
tion of  those  powers,  are  vested  in  a  designated  class  of  per- 
sons, which  a  court  of  equity  may  aid  and  protect,  according  to 
the  doctrines  of  the  common  law. 

And  we  are  also  of  the  opinion  that,  if  there  is  not  sufficient 
certainty,  as  to  the  beneficiaries,  to  enable  a  court  of  equity  to 
enforce  the  execution  of  the  power,  nevertheless,  the  executors 
and  the  county  court  may  execute  the  powers  confided  to  them, 
and  a  court  of  equity  should  not  interpose  to  prevent  it,  on  the 
application  of  the  heirs:  Porter's  case,  1  Co.  22.  This  is  alto- 
gether unlike  a  devise  to  persons  incapable  of  taking,  or  to 
persons  not  sufficiently  identified,  and  without  any  trust,  or  the 
intervention  of  a  trustee,  or  of  a  power.  Even  a  naked  power 
may  be  voluntarily  executed;  and  a  power  coupled  with  a  trust 
er  beneficial  interest  may  be  enforced  by  a  court  of  equity^ 
when  the  nature  and  objects  of  the  trust  are  certain,  or  may  be 
rendered  certtun.  The  devise,  then,  in  this  case,  not  being 
void,  in  consequence  of  vagueness,  the  appellants  appear  to 
have  had  no  right  to  claim  the  interposition  of  a  court  of  equity, 
for  preventing  the  execution  of  a  power  not  void  or  repugnant 
to  law. 

But,  if  we  aie  mistaken  in  the  foregoing  conclusions,  we  do 
not  doubt  that  the  application  of  the  statute  of  43  Elizabeth, 
would  cure  any  defect  in  the  devise,  as  tested  by  the  common 
law,  and  make  it  valid  and  available;  and  we  are  of  the  opinion 
that  that  statute  is  in  force  here  to  a  sufficient  extent  at  least 
for  all  the  purposes  of  this  case. 

According  to  the  civil  law,  gifts  by  devise  or  otherwise,  to 
charitable  uses,  were  peculiarly  favored,  and  were  sustained 
cy  j^res,  even  though  the  object  was  general  and  undefined,  or 
the  donee  uncertain  or  incapable  of  taking,  so  that,  if  there 
had  been  no  charity,  the  gift  would  have  been  illegal  or  void. 

In  England,  the  king,  as  parens  patrics^  had  the  prerogative 
right  of  visitation  and  of  consequential  curation,  control,  and 
appropriation  of  charities,  when  there  was  no  charter  or  writing 
devolving  the  visitorial  right  on  another,  or  reserving  it  to  the 
donor.  And  this  regal  prerogative,  with  some  other  curative 
powers  inherent  in  the  crown,  was  delegated  to  the  ohancelloi 
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of  England,  in  Lis  ordinary  ministerial  capaoitj,  as  the  keeper 
of  the  great  seal  and  officiiil  organ  of  the  king. 

The  extent  of  the  power  of  the  king,  or  of  his  representative, 
the  chancellor,  over  charities,  it  would  be  difficult,  perhaps  im< 
possible,  to  ascertain  with  satisfactory  certainty.    Antiquarian 
research  has  left  the  subject  in  some  doubt  and  obscurity;  and 
an  inyestigation  of  it  now  would  be  more  curious  than  useful. 
It  seems  clear,  however,  that  prior  to  the  43  Elizabeth, 
though  the  chancellor  had  assumed,  to  some  extent,  equitable 
jurisdiction  in  cases  of  charity,  it  was  not  on  account  of  the 
charity,  but  only  because  there  was  a  trust,  which,  being  valid 
according  to  the  common  law,  might  be  protected  and  en- 
forced by  a  court  of  equity.    The  chancellor,  in  his  extraordi- 
nary character  as  a  judge  in  equity,  had  no  peculiar  jurisdiction 
over  charities,  and  the  more  probable  and  prevalent  juridical 
deduction  is,  that  the  chancellor  when,  prior  to  the  43  Eliza- 
beth.  he  exercised  equitable  power  over  charities,  did  not  do  so 
according  to  the  doctrines  of  the  civil  law,  peculiar  to  charities, 
but  only  according  to  the  principles  of  the  common  law, 
adopted  from  the  civil  code,  respecting  trusts;  and,  of  course, 
he  could  not  enforce  a  charitable  trust,  if,  according  to  the 
doctrines  of  the  common  law,  it  was  either  illegal  or  void  for 
indefiniteness  or  vague  generality;  nor  could  he  apply  the 
charity  to  any  other  purpose  than  that  designated  by  the  donor. 
The  better  opinion  seems,  also,  to  be,  that  neither  the  crown, 
nor  the  chancellor  under  his  delegated  authority,  ought  to  en- 
force or  appropriate  a  charitable  legacy  or  gift  which  was  not 
valid.    It  is  not  admitted  here,  that  prerogative  could,  accord- 
ing to  the  common  law,  in  that  class  of  cases  more  than  in  all 
others,  violate  the  private  legal  rights  of  those  who,  by  opera- 
tion of  law,  were  entitled  to  that  which  had  been  illegally  or 
abortively  dedicated  to  charity.     See  the  reasoning  of  Chief 
Justice  Marshall,  in  the  Baptist  Association  v.  Hart's  Ex*rs,  supra. 
It  seems  to  be  understood  that,  two  objects  were  contem- 
plated in  enacting  the  statute  of  43  Elizabeth:   1.  To  apply 
some  of  the  doctrines  of  the  civil  law  to  certain  charitable  do- 
nations enumerated  in  the  statute,  and  thus  to  render  such  gifts 
valid,  in  many  instances,  although  they  would  have  been  void 
had  there  been  no  charity,  and  even  with  the  charity,  according 
to  the  common  law;   2.  To  afford  a  summary  and  effectual 
remedy  by  commissioners  to  be  appointed  by  the  chancellor  aa 
the  executive  representative  of  the  crown. 
It  seems  to  be  understood,  also,  that  since  the  enactment  ol 
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that  statute,  nothing  has  been  deemed  a  charity  which  is  not 
embraced  within  its  constructive  import;  and  that  since  that 
time,  jurisdiction  in  equity  has  been  assumed  and  maintained 
over  cases  provided  for  by  the  statute:  Attomey^eneral  ▼.  New* 
man,  1  Lev.  284;'  We9l  v.  Knight,  1  Oh.  Cas.  184;  Fonbl.  (Am. 
ed.)  493;  3  Pet.  488,  489. 

This  statute  has  been  construed  in  Engknd  as  repealing,  as 
to  the  cases  within  its  scope,  the  mortmain  acts;  as  making 
valid  and  availing  charitable  donations  which  would  have  been 
ineffectual  at  common  law,  in  consequence  of  vagueness  as  to 
the  object  or  the  beneficiary,  and  also,  as  authorizing  the  appro- 
priation cy  prea  of  a  charity  to  some  suitable  and  congenial 
purpose  of  charity,  not  inconsistent  with  the  general  intent  of 
the  donor,  and  when  no  specific  application  has  been  directed 
by  him,  or  that  which  had  been  designated  failed  or  was  illegal. 

The  statute  embraces  devises  to  the  use  of  poor  orphans,  and 
therefore  applies  to  this  case,  if  it  be  in  force  here.  The  only 
remaining  question,  therefore,  is  whether  it  is  in  force,  and  to 
what  extent. 

The  first  object  of  the  statute  being  general  and  beneficent, 
and  not  local  or  peculiar  to  the  policy  of  England,  when  the 
Virginia  colony  was  first  planted  at  Jamestown,  under  the 
auspices  of  Smith,  in  1607,  we  should  presume  that  so  much  of 
the  statute  as  was  applicable  was  imported  and  recognised  as 
a  part  of  the  laws  of  the  mother  oountty,  claimed  by  the 
colonists  is  their  provincial  settlement.  As  the  statute  was  in 
force  at  and  before  1606  (the  date  of  the  Virginia  charter), 
there  was  no  necessity  for  re-enacting  it  in  the  colony,  as  there 
would  have  been,  had  it  been  enacted  in  England  since  4  Jamee 
I.,  the  year  of  the  charter.  Nor  have  we  ascertained,  or  made 
much  effort  to  ascertain,  whether,  and  if  at  all,  how  far  it  may 
have  been  re-enacted  by  the  colonial  legislature;  because,  for 
the  general  reason  already  suggested,  we  presume  that  it  was 
considered  as  in  force,  to  the  extent  of  its  first  and  principal 
object,  without  any  express  recognition  of  it  by  the  local  legis* 
lature. 

As  to  the  remedy  it  prescribed — and  which,  as  already  shown, 
was,  to  a  great  extent,  only  cumulative  or  alternative — ^we  infer 
that  it  was  never  deemed  to  be  in  force  in  Virginia,  because 
there  being  no  such  officer  there  as  the  lord  chancellor  in  hie 
representative  character,  so  far  it  was  inapplicable. 

But  if,  to  the  extent  suggested,  the  statute  was  not  imported 

1.  Baf^Ni 


Oct  1836.]  MooBifB  Heibs  t;.  Moobb's  Deviseeb.  425 

by  the  oolony,  we  should  be  of  the  opinion  that,  as  it  seems  to 
that  extent,  to  have  been  general  and  applicable  to  the  colony, 
M  well  as  to  the  mother  countiy,  it  was  adopted  by  the  ordi- 
nance of  1776,  in  which  Virginia  declared,  in  substance,  that 
the  common  law  of  England  and  all  statutes  or  acts  of  parlia- 
ment in  aid  of  the  common  law  prior  to  the  fourth  year  of  James 
I.,  and  which  were  of  a  general  nature,  and  not  local  to  Eng- 
land, should  be  considered  as  in  full  force  in  that  common- 
wealth, until  modified  or  repealed.  And  this  idea  is  corrob- 
orated by  the  fact  that,  the  supreme  court  of  the  United  States 
said,  in  3  Pet.  486,  that  the  statute  of  43  Elizabeth  was  re- 
pealed in  Virginia  in  1792.  We  have  not  examined  whether  it 
was  expressly  repealed;  but  if,  as  elsewhere  said,  it  was  only 
constructively  repealed,  it  must,  of  course,  have  been  at  least 
constructively  in  force  before  its  repeal. 

That  repeal  having  been  since  the  first  of  June,  1792,  when 
Kentucky  became  a  separate  state,  and  she  having,  by  her  con- 
stitution, adopted  the  common  law  and  general  statutes  in  force 
in  Virginia  at  the  time  of  the  separation,  we  are  brought  to  the 
conclusion,  that  the  statute  of  43  Elizabeth,  to  the  extent  of  its 
first  and  general  object,  as  to  the  validity  of  charitable  gifts^ 
is  a  portion  of  the  law  of  this  state.  We  are  therefore  disposed 
to  adhere  to,  and  reiterate  the  same  opinion  announced  in 
general  terms,  in  the  case  of  0089  and  Bonia  v.  The  SJiahers,  9 
Dana,  177.' 

It  is  argued,  however,  that  the  jurisdiction  of  the  chancellor 
of  England  over  charities,  since  the  43  Elizabeth,  has  been  alto- 
gether personal  and  delegated,  and  was  never  exercised  by  him 
in  his  judicial  character,  as  a  judge  in  equity. 

Were  this  conceded,  the  consequence  would  be  unavailing  to 
the  appellants;  because,  if,  by  the  operation  of  the  statute,  the 
devise  is  valid,  a  court  of  equity  should  not  interfere  against 
the  ceshds  que  tnut,  and  prevent  their  enjoying  its  benefits,  as 
far  as  they  may,  under  the  power  given  by  the  will.  But,  as 
already  stated,  we  are  of  the  opinion,  that  a  coart  of  equily  had, 
and  has,  some  jurisdiction  under  the  statute,  and  that  jurisdic- 
tion would,  as  we  think,  apply  availably  to  this  case,  were  the 
interposition  of  a  court  of  equity  necessaiy  for  enforcing  the 
trust,  or  preventing  a  maladministration  of  it. 

Prior  to  the  enactment  of  the  statute,  the  king  was  the  vis- 
itor of  all  eleemosynary  corporations,  when  no  other  vras  ap- 
pointed regularly  or  legally,  and  had  also,  as  before  stated,  the 
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prerogative,  in  the  nature  of  the  rigbt  of  visitation,  of  superin- 
tending chanties  in  many,  if  not  in  all  cases,  in  which  that  rigbt 
was  not  otherwise  secured.  This  power  had  been  delegated  to 
ttie  chancellor  as  the  agent  of  the  crown ;  and  after  the  43  Elisa- 
beth, however  it  might  have  been  before,  implied  a  plenaij 
discretion,  according  to  the  doctrines  of  the  civil  law,  restrained 
only  by  the  terms  of  the  charter,  or  the  expressed  will  of  the 
donor.  And  chiefly  by  the  application  of  those  doctrines,  the 
statute  received  a  construction  singularly  latitudinaiy,  and  the 
power  of  the  chancellor  was  greatly  extended,  so  as  to  embrace: 
1.  Cases  in  which  a  general  purpose  of  charity  is  manifested, 
without  a  designation  of  its  objects,  or  of  the  mode  of  admin- 
istration; 2.  When  a  definite  object  of  charity  is  specified,  or  a 
particular  mode  of  applying  it  is  provided,  and  the  prescribed 
object  or  mode  shall  have  failed  or  become  impracticable;  and, 
8.  When  the  fund  is  more  than  adequate  to  the  specified  pur< 
pose.  In  all  these  classes  of  cases,  the  chancellor,  by  the  ap- 
plication of  the  civil  law  doctrine  of  cy  prea,  will  not  only  sup- 
port the  charitable  intention,  but  will  apply  it  by  analogy  to 
some  kindred  or  proximate  object  of  charity,  as  the  following 
adjudged  cases  will  show:  Moggridgey,  ThachweU^  7  Yes.  76-86; 
AtJUymey-genjeral  v.  A[aUhew8,  2  Lev.  167;  AUomey-general  v. 
Siderfin,  1  Vern.  224;  Cliford  v.  Francis,  Free.  0.  C.  330; 
Paice  V.  The  Archbishop  of  Canterbury,  14  Ves.  872;  De  Cosia  v. 
De  Pas,  Amb.  228;  Attorney-general  v.  Baxter,  1  Vern.  248;  Air 
iomey-general  v.  Clarke,  Amb.  422;  WhUe  v.  White,  7  Ves.  423; 
PovoeU  V.  Attorney-general,  8  Meriv.  48;  Attorney-general  v.  Htcb- 
man,  2  Eq.  Cas.  Abr.  193;  Baylia  v.  Attorney-general,  2  Atk. 
239;  Attorney-general  ▼.  Herrick,  Amb.  712;  Attorney-general  ▼• 
Oleg,  1  Atk.  356;  Cook  v.  Duckenfietd,  2  Id.  662;  Attorney- 
general  V.  CUy  of  London,  3  Bro.  C.  C.  171;  Attorney-general  v. 
Bishop  of  Oxford,  1  Id.  444;  Hereford  v.  Adams,  7  Ves.  824; 
Attorney-general  v.  Earl  of  Winchelsea,  3  Bro.  C.  C.  873. 

In  Moggridge  v.  ThachweU,  uhi  supra,  Lord  Eldon  recognizes 
the  three  classes  of  cases  which  the  foregoing  citations  sustain, 
and  we  will  not  swell  this  opinion  by  an  unnecessary  repetition 
of  the  substance  of  each  reported  case,  but  will  only  ^state  the 
general  conclusions  which  they  have  concurred  in  establishing; 
and  that  is:  1.  That  when  the  charity  is  not  given  to  trus- 
tees, and  no  particular  object  is  designated,  nor  any  peraon 
appointed  to  select  the  object,  the  king,  as  parei^s  patria,  ap- 
points the  object,  under  his  sign  manual,  and  the  chancellor^ 
•a  keeper  of  the  great  seal,  directs  the  application,  bj  the 
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•ttomey-generaly  to  the  orowxiy  to  make  the  appointment.  In 
this  class  of  cases  the  chancellor  does  not  act  jadidallj  as 
a  court  of  equity.  2.  When  the  donor  refers  to  a  future 
aelection  of  the  object  by  himself,  and  dies  without  maki&g 
any  selection,  or  when  trustees,  appointed  for  that  purpose, 
die  without  acting,  or  when  the  fund  is  superfluous,  the  chan- 
cellor, not  only  will  support  the  charity,  but  will  apply  it  ac- 
cording to  a  scheme  to  be  submitted  to  the  master  in  chan- 
cety.  8.  When  an  ascertainable  object  is  designated  by  the 
donor,  in  general  or  collective  terms,  as  the  poor  of  a  given 
county  or  parish,  or  when  a  person  is  appointed  by  him  to 
select  a  described  portion,  or  kind,  or  number  from  a  des« 
ignated  class,  the  chancellor,  sitting  as  judge  in  equity,  will 
interpose  on  the  ground  of  trust. 

In  the  two  first  classes,  unless  the  donor  manifest  an  inten- 
tion to  restrict  his  bounty  to  some  general  object  of  charity 
embraced  by  the  statute,  the  legacy  or  gift  will  be  void,  and 
neither  the  king  nor  the  chancellor  can  make  any  application 
of  it.  In  the  third  class,  if  there  be  an  available  trust  accord- 
ing to  the  common  law,  it  is  not  material  whether  there  be  a 
charity  within  the  statute;  but  if  there  be  no  trust  that  would 
be  good  at  common  law,  and  the  object  of  the  bounty  be  col- 
lective, and  consequently  indefinite  and  incapable  of  taking  with- 
out the  aid  of  the  statute — as,  for  example,  a  described  class  of 
unincorporated  persons,  as  the  mechanics  of  a  particular  place, 
the  members  of  a  specified  church,  or  the  poor  of  a  designated 
town,  or  parish,  or  county — ^then  unless  the  selected  object  be 
auch  as  the  statute  recognizes  as  charity,  the  common  law,  and 
not  the  statute,  applies,  and  the  legacy  or  gift  will,  of  course, 
be  deemed  void;  but  if  the  object  be  a  charity  according  to  the 
statute,  the  gift  or  legacy  will  be  deemed  valid,  and  may  be 
upheld  or  enforced  by  a  court  of  equity,  as  an  implied  trust, 
made  good  and  effectual  by  the  operation  of  the  statute. 

Now,  as  we  have  no  such  officer  here  as  the  chancellor  of 
England,  and  as  our  courts  of  chancety  have  no  other  jurisdic- 
tion than  that  of  courts  of  equity,  and  no  other  power  than  that 
which  is  judicial  or  regulated  by  law,  it  is  evident  that  they 
have  no  cognizance  of  any  case  embraced  in  the  first  of  the 
foregoing  classifications.  And  we  do  not  admit  that  the  com- 
monwealth, as  parens  palrioB,  can  rightfully  interfere  unless 
there  be  an  escheat  to  her;  and  then  she  may  become  absolute 
and  beneficial  owner.  Bights  here  are  regulated  by  law,  and 
if  any  person  have  a  claim  to  property  ineffectually  dedicated 
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to  charity,  the  oommonwealth  has  no  pxerogatWe  right  to  de* 
cide  on  that  claim,  and  dispose  of  the  property,  as  the  king  of 
England  has  been  permitted  to  do:  See  AUomey-generai  r. 
United  Insurance  Company,  2  Johns.  Ch.  886,  887.  In 
T?ie  King  y.  The  Master  and  FMows  of  St.  CaOiervn^s  EaU, 
Cambridge,  4  T.  B.  233,  the  court  of  king's  bench  decided,  that 
it  had  no  jurisdiction,  because  the  right  of  visitation  belonged 
to  the  king,  whose  discretion  was  not  controlled  by  law;  and 
therefore,  the  court  acting  not  according  to  discretion,  butlaw, 
could  take  no  cognizance. 

The  prerogative  cases  in  England  are  not  judicial.  And  we 
should  doubt  whether  a  court  of  equity  in  this  country  would 
have  any  jurisdiction  over  any  of  the  second  class  of  the  last 
enumerated  cases. 

We  are  satisfied  that  the  cy  pres  doctrine  of  England  is  not, 
or  should  not  be,  a  judicial  doctrine,  except  in  one  kind  of 
case;  and  that  is,  where  there  is  an  available  charity  to  an  iden- 
tified or  ascertainable  object,  and  a  particular  mode,  inadequate, 
illegal,  or  inappropriate,  or  which  happens  to  fail,  has  been 
prescribed.  In  such  a  case,  a  court  of  equity  may  substitute  or 
sanction  any  other  mode  that  may  be  lawful  and  suitable,  and 
will  effectuate  the  declared  intention  of  the  donor,  and  not 
arbitrarily  and  in  the  dark,  presuming  on  his  motives  or 
wishes,  declare  an  object  for  him.  A  court  may  act  judicially 
as  long  as  it  effectuates  the  lawful  intention  of  the  donor.  But 
it  does  not  act  judicially  when  it  applies  his  bounty  to  a  specifio 
object  of  charity,  selected  by  itself,  merely  because  he  had  dedi- 
cated it  to  charity  generally,  or  to  a  specified  purpose  which 
can  not  be  effectuated;  for  the  court  can  not  know  or  decide 
that  he  would  have  been  willing  that  it  should  be  applied  to 
the  object  to  which  the  judge,  in  the  plenitude  of  his  un- 
regulated discretion  and  peculiar  benevolence,  has  seen  fit  to 
decree  its  appropriation,  whereby  he,  and  not  the  donor,  in 
effect  and  at  last,  creates  the  charity. 

But  it  is  not  necessary,  or  even  fitting,  that  we  should  now 
decide  or  discuss  all  the  various  and  perplexing  questions  aris- 
ing under  the  statute  of  the  43  Elizabeth.  It  is  sufficient  that 
we  decide,  as  we  shall  decide,  and  have  already  intimated,  that 
this  case  is  of  that  class  over  which  a  court  of  equity  may  take 
cognizance;  and  in  which  such  a  court,  acting  judicially,  may 
act  effectually,  in  upholding  and  promoting  the  bounty  of  the 
testator,  according  to  his  declared  and  unambiguous  intention. 
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and  without  violating  any  rale  of  law,  principle  of  jastice,  or 
dictate  of  public  policy. 

If  it  be  an  available  trast,  tbere  can  be  no  doubt  of  the  joris- 
diotion  of  a  court  of  equity  without  regard  to  the  statute;  and 
if  the  statute  apply,  we  can  scarcely  doubt  that  a  court  of  equity 
might  take  effectual  cognizance,  even  in  England.  And  in  this 
latter  opinion  we  are  sustained,  as  we  think,  not  only  by  some 
of  the  foregoing  authorities  and  considerations,  but  by  the  ease 
of  the  Aliomey-general  v.  Wansay,  15  Ves.  231,  and  Waldo  r. 
Ealey,  16  Id.  206,  and  by  the  opinion  of  Justice  Story,  in  the 
case  of  Philadelphia  Baptist  AssociaHon  v.  Smith  and  Boberiaon,  8 
Pet.  499,  where  he  says,  when  speaking  on  an  analogous  ques- 
tion: "  My  opinion  is  that  it  belongs  to  the  court,  as  a  court  of 
equity,  exercising  jurisdiction  to  enforce  a  trust  recognized  and 
enforced  by  the  law  of  the  land;  and  I  think  this  opinion  is 
corroborated  by  the  better  authorities." 

And  we  too  think  that,  not  only  reason  and  analogy,  but  a 
series  of  cases  adjudged  in  England,  will  tend  to  the  same  con- 
clusion. 

In  the  AUomey^general  t.  Clarke^  Amb.  422,  George  Oranston 
having  given,  by  his  will,  four  thousand  two  hundred  pounds 
bank  annuities  to  the  poor  inhabitants  of  St.  Leonards,  Shore- 
ditch,  which  would  have  been  void  at  common  law,  the  ques- 
tion was,  whether  the  legacy  was  a  charity  within  the  statute, 
and  therefore  valid.  Sir  Thomas  Clark,  master  of  the  roUs^ 
decreed  that  it  was;  and  this  seems  to  have  been  a  decree  in 
equity.  And  in  WhUe  v.  While,  7  Yes.  423,  a  testatrix  having 
bequeathed  three  thousand  pounds  for  putting  out  "  poor  re- 
lations ''  apprentices,  and  afterward  having,  by  a  codicil,  re- 
stricted the  legacy  to  two  families  of  her  relations.  Sir  William 
Grant,  nuister  of  the  rolls,  decreed  that  it  was  a  charity,  pro- 
tected and  made  valid  by  the  statute.  And  this  was  evidently 
a  suit  in  equity  by  original  bill. 

Other  cases  of  a  like  kind  might  be  added;  but  we  forbear. 
Whenever  the  only  objection  to  a  devise  or  legacy  is,  that  it  is 
for  the  benefit  of  a  class  of  private  individuals,  described  col- 
lectively by  some  characteristic  trait  by  which  they  may  be 
identified,  if  the  donation  be  a  charity  within  the  statute,  and 
is  therefore  valid,  it  is,  as  a  matter  of  course,  as  good  and  avail- 
able as  it  would  have  been  at  common  law,  had  it  been  to  a 
competent  person,  in  trust  for  another  similar  person,  identi- 
fied in  the  will  by  his  proper  name;  and  consequently,  whoever 
may  hold  the  legal  title — ^Lf  it  did  not  pass  by  the  will — ^will  hold 
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it  in  trust  for  the  coUeciiTO  body  to  whose  use  it  was  dedicated 
bj  the  testator.  This  seems  to  be  an  undeniable  proposition; 
and  if  it  be  so,  what  objection  can  there  be  to  the  juriadictioii 
of  a  court  of  equity  over  it,  as  over  any  other  valid  and  en- 
forceable trust?  Its  being  a  charity  according  to  the  construo- 
tiye  operation  of  the  statute,  can  not  be  material  except  for  the 
purpose  of  determining  whether  it  is  valid,  as  it  will  be  if  a 
statutory  charity;  or  void,  as  it  must  be  according  to  the  com- 
mon law,  and  the  only  law  of  the  case,  if  it  be  not  such  a 
charity.  If  it  be  valid  under  the  statute,  then  it  will  be  just 
as  available,  and  just  as  judicially  determinable,  as  it  would 
have  been  had  it  been  a  good  trust  according  to  the  principles 
of  the  common  law.  And  if  a  court  of  equity  might  take  cog- 
nizance of  it  in  the  one  case,  because  it  is  a  trust,  is  there,  can 
there  be,  any  reason,  for  a  want  of  jurisdiction  in  equity  in 
the  other  case,  when  the  same  trust  exists  with  equal  effect  f 
We  think  not.  The  case  is  not  prerogative,  but  judicial  and 
equitable;  and  if  a  court  of  equity  here  has  no  jurisdiction, 
what  court  has  ?  None.  Then,  as,  according  to  the  letter  of 
the  statute,  and  the  tenor  of  the  cases  we  have  cited,  the  devise 
in  this  case  must  be  deemed  such  a  charity  within  the  statute, 
as  a  court  of  equity  might  protect,  we  conclude  that,  on  this 
ground,  were  there  no  other,  the  bill  of  the  appellants  was 
properly  dismissed. 

But  also,  for  reasons  suggested  in  the  first  part  of  this  opin* 
ion,  we  are,  as  already  stated,  satisfied  that,  even  if  the  devise 
is  not  protected,  as  a  statutory  charity,  the  bill  was  properly 
dismissed. 

Wherefore,  it  is  decreed  and  ordered  that  the  decree  of  the 
circuit  court  be,  and  the  same  is  hereby  affirmed. 


Ghabttabli  BiQUiSTS,  VALmiTT  or:  See  the  note  to  DaskieU  v.  AUar* 
ney-genertU,  9  Am.  Deo.  577.  See  also  Meihodii^  Okurch  v.  ifemtegfoii,  2S 
Id.  61;  Ooing  v.  Emery^  Id.  645,  and  other  oaaee  in  the  Amnriflen  Deoiiioos 
cited  in  the  notes  thereto.  See  also  Sandanon  v.  White,  poiL  In  Jacksom  v. 
Phillips,  14  Allen,  576,  584,  590,  the  prinoipal  case  is  leferred  to  as  aa  an- 
thority  in  discussing  the  jonsdiction  of  courts  of  equity,  to  enfoioe  chari- 
table trusts. 

Statotx  or  43  Euzabbth,  in  what  Statu  nr  Fobob:  Sea  Methodkl 
Church  ▼.  Bemmffian,  26  Am.  Deo.  61;  Ooing  ▼  Emery,  Id.  646^  and  cases  re- 
ferred to  in.the  notes  thereto,  and  Sanderson  v.  IVhiU,  posL 
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RuNYON  V.  Bennett. 

[4  Daxa.  098.] 

BOFSBsnkBAS  RAM  NO  BsTBOACTivs  EvFECT  40  M  to  deprive  the  Judgment 
of  iii  foroe  and  anthority,  bat  only  siupends  its  sabseqnent  efficacy. 
Heuoe^  where  a  habere  facuu  is  issoed  and  ezecnted  after  a  certificate  of 
mtpenedeae^  but  before  such  certificate  ia  filed  in  the  court  where  tho 
Judgment  is,  and  before  notice  thereof  to  the  officer  or  party,  such  eze- 
ention  is  valid,  and  it  is  error  to  quash  the  writ  and  return,  and  award 
restitation. 


MonoN.  Appeal  from  the  Madison  oounty  circuit  court* 
The  opinion  states  the  ease. 

Turner^  for  the  appellants. 

Breck,  for  the  appellee. 

By  Court,  Mabshall,  J.  A  supersedeas  suspends  the  efBcacj 
of  ajudgment,  but  does  not,  like  a  reversal,  annul  the  judgment 
itself.  Its  object  and  effect  are  to  stay  future  proceedings, 
and  not  to  undo  what  is  already  done.  It  has  no  retroactive 
operatiou,  so  as  to  deprive  the  judgment  of  its  force  and 
authority  from  the  beginniog,  but  only  suspends  them  after, 
and  while  it  is  itself  effectual.  A  consequence  of  this  is,  that 
whatever  is  done  under  the  judgment,  after  and  while  it  is 
superseded,  being  done  without  authority  from  the  judgment, 
which  is  then  powerless,  and  against  the  authority  and  mandate 
of  the  supersedeas,  should  be  set  aside  as  improperly  and  ir- 
regularly done;  but  that  whatever  is  done  according  to  the^ 
judgment,  before  the  supersedeas  takes  effect,  is  upheld  by  the 
authority  of  the  judgment,  and  is  not  overreached  by  the  super^ 
sedeas.  But  the  question  is,  when  does  the  supersedeas  take 
effect  so  as  to  suspend  the  force  and  authority  of  the  judgment, 
and  render  all  further  proceedings  upon  it  irregular  ? 

It  seems  to  us,  that  the  judgment  of  one  tribunal  can  not  be 
deprived  of  its  force,  or  in  any  manner  affected,  by  the  order  of 
another,  until  there  be  some  evidence  of  the  order  among  the^ 
records  of  that  tribunal  in  which  the  judgment  itself  remains, 
or  some  notice  of  it  given  to  the  officers  concerned  in  executing 
the  judgment,  or  at  least  to  the  parties  to  be  benefited  by  it. 
It  would  be  unreasonable  to  suppose  that,  either  the  court 
which  renders  the  judgment,  or  its  officers,  or  the  party  claim- 
ing under  it,  are  bound  to'  take  notice  of  the  ex  parte  order  for 
a  supersedeas  at  the  moment  when  it  is  granted.  The  law  ha» 
determined  otherwise.     It  has  furnished  the  party  obtaining  e^ 


432  BuKTON  i;.  Benkbit.  p^entackj. 

mipenedeaa  with  the  means  of  making  it  known  where  it  should 
be  known,  and  has  prescribed  the  mode  of  doing  it.  And  we 
Are  of  the  opinion,  that  it  has  no  effect  upon  the  judgment,  or 
upon  the  regularity  of  the  proceedings  under  it,  until  the 
proper  eyidence  of  its  existence  has  been  furnished. 

In  this  case,  the  writ  of  habere  facias  upon  the  judgment  in 
ejectment  had  been  fully  executed  before  the  certificate  of 
eupersedeas  from  the  clerk  of  this  court  had  been  filed  with  the 
elerk  in  whose  office  the  judgment  remained  of  record,  and  be- 
fore the  summons  from  this  court  bad  been  delivered  to  the 
sheriff  who  executed  the  writ  of  habere  facias,  and  when,  as  was 
admitted,  the  plaintiffs  in  the  writ  had  no  notice  of  the  super* 
sedeas.  And  the  circuit  court,  on  motion  of  Bennett,  the  de- 
fendant  in  the  writ,  quashed  the  writ  and  return  of  execution 
thereon,  and  gave  judgment  of  restitution  in  favor  of  Bennett, 
on  the  sole  ground  that  the  writ  had  issued  after  the  date  of 
the  certificate  of  supersedeas  above  mentioned. 

But  as,  according  to  the  view  which  we  have  taken,  there  was 
no  irregularity,  or  abuse  of  the  power  or  process  of  the  coozt 
in  issuing  and  executing  the  writ  of  Jidbere  facias  at  any  time 
before  proper  notice  of  the  supersedeas,  it  follows,  that  there 
was  no  sufficient  ground  in  the  facts  as  stated  above,  for  quash- 
ing the  writ  and  return,  and  awarding  restitution,  and  the  eoort 
«rred  in  so  doing. 

Wherefore,  the  judgment  of  restitution,  and  the  order  quash* 
ing  the  writ  of  habere  facias  and  the  return  thereon,  axe  revvrssd, 
set  aside,  and  annulled,  and  the  case  is  remanded. 
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BfniLAUDOif  V.  Wbstebn  Mabinb  and  FmB  Inb.  Ga 

The  Valuatiov  qv  PBonBrr  nr  ▲  Poucnr  li  famding  npon  the  imiran  m 
the  abaenoo  of  inad. 

Air  Owirut'8  Ihsurablb  Intxbist  Bmmaisb  Unchakoxd^  notwithstanding 
other  ixurarenoe  effected  on  the  property  to  its  value. 

Tei  Bbooybst  bt  an  OwirxB  whkbe  Sevxbal  Insubanois  Exist  on  his 
property  to  more  than  its  yalne,  is  restricted  to  the  valne  of  sock 
ptoperty. 

laiuxxBs  or  Ssybbal  Poucobs  on  thb  samx  Pbopibit,  are  snieties  be- 
tween themselves,  and  therefore  any  one  or  more  who  have  paid  the  en- 
tire amount  of  a  loss  may  recover  from  the  others  a  proportionate  con- 
tribution to  the  loss. 

A  CuLUSE  IN  AN  Open  Poliot  or  Insubanck,  restricting  the  liability 
thereon  in  case  of  subsequent  iuBurances  on  the  property  to  a  ratable 
proportion  of  any  loss  that  may  occur,  will  not  apply  in  the  case  of  a 
subsequent  valued  policy  expressed  as  intended  to  cover  that  part  of  the 
property  left  uncovered  by  the  prior  open  policy. 

Tmm  Value  of  Pbopebtt  Covsbbd  bt  ah  Open  Pouot  of  firs  insurance 
must  be  proved  in  case  of  loss. 

Teb  case  appears  from  the  opinioii. 

SUdeU,  for  the  plaintiff. 

Maybin,  contra. 

By  Conrt,  Bullabd,  J.  This  is  an  action  npon  a  poliqr  of  in« 
eoianoe  against  fire,  subscribed  by  the  defendants  upon  five  ten* 
ementSy  three  thousand  dollars  on  each.  The  total  loss  by  fire, 
is  admitted  within  the  time  limited  bj  the  poliqr,  and  it  is 
admitted  that  the  value  of  the  property  greatly  exceeds  the 
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amount  underwritten  by  the  defendants.  The  case  would, 
therefore,  be  perfectly  free  of  difficulty,  independently  of  a 
second  policy  obtained  by  the  plaintiff  from  another  company 
for  a  further  sum  of  fifteen  thousand  dollars,  of  which  due 
notice  was  given  to  the  defendants,  and  the  second  policy  in- 
dorsed on  the  first.  The  defense  in  this  case  turns  upon  the 
question  how  far  the  obligations  of  the  first  insurers  have  been 
modified  or  changed  by  the  second  policy,  according  to  a  just 
interpretation  of  the  sixth  condition  of  the  insurance,  which 
declares  that  "  persons  insuring  property  at  this  office,  must 
give  notice  of  any  other  insurance  made  elsewhere  on  their  be- 
half on  the  same,  and  cause  such  other  insurance  to  be  indorsed 
on  their  policies,  in  which  case  each  office  shall  be  liable  to  the 
payment  only  of  a  ratable  proportion  of  any  loss  or  damage 
which  may  be  sustained,  and  unless  such  notice  is  given,  the 
insured  shall  not  be  entitled  to  recover  in  case  of  loss.'' 

The  second  insurance,  by  the  New  Orleans  Insurance  Com- 
pany, was  on  the  same  property  or  tenements,  ''valued  at  six 
thousand  dollars  each,  making  in  all  thirty  thousand  dollars, 
of  which  fifteen  thousand  dollars  are  insured  in  the  Wostem 
Marine  and  Fire  Insurance  Company:  this  policy  covers  the 
other  fifteen  thousand  dollars." 

This  last  is  clearly  a  valued  policy,  and  according  to  the  gen- 
eral principle  of  the  law  of  insurance,  in  case  of  total  loss  such 
valuation  would  be  binding  on  the  insurers,  unless  fraud  be 
shown. 

It  can  not  be  said  that  the  valuation  by  the  second  policy  be* 
came  by  notice  to  the  first  insurers  binding  on  them,  and  con- 
verted their  policy  from  an  open  to  a  valued  one.  If  so,  there 
is  an  end  of  the  case;  for  the  loss  being  total,  and  the  valua- 
tion conclusive,  as  to  the  indemnity  to  be  paid,  each  office 
would  have  to  sustain  one  half  of  the  loss,  estimated  at  thirty 
thousand  dollars.  The  second  policy  clearly  can  not  put  the 
first  insurers  in  duriori  ccau,  and  it  follows,  that  even  in  case 
of  total  loss,  the  first  insurers  would  be  liable  only  to  make 
good  the  loss,  if  that  loss  really  amounted  to  the  sum  sub- 
scribed by  them. 

The  second  insurers  admit,  by  their  policy,  that  there  re- 
mained an  interest  in  the  assured,  not  covered  by  the  first 
policy,  amounting  to  fifteen  thousand  dollars.  This  interest  is 
covered  by  them.  It  appears  to  be  a  settled  principle,  that  if 
the  subsequent  policy  contain  no  provision  in  respect  to  prior 
insuianoes,  the  amount  of  insurable  interest  for  aaoh  policj 
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will  be  the  same  as  for  the  first,  for  the  assured  may  insure 
again  and  again  the  same  property,  against  the  same  risks,  if 
he  will  pay  the  premium;  but  he  can  recover  but  one  indem- 
nity,  and  this  he  may  recover  of  the  first  or  subsequent  under- 
wiiters,  and  those  who  pay  the  los»  may  demand  a  proportion- 
able contribution  from  the  other  insurers.  The  different 
underwriters  are,  by  this  means,  sureties  for  each  other :  1  Ph. 
826. 

The  same  author  saya  expressly^  that  in  case  of  insurance  on 
merchandise^  furniture,  or  buildings,  against  fire,  the  rules  as 
to  valuation,  are  the  same  as  in  relation  to  a  ship  or  cargo;  if 
the  policy  is  open  in  its  form,  the  value  of  the  interest  must 
be  proved :  1  Ph.  320. 

If  the  defendants  will  not  adopt  the  second  insurance  as  to 
valuation,  we  can  not  well  see  how  they  can  take  advantage  of 
it  for  the  purpose  of  exonerating  themselves  from  a  part  of  the 
loss  for  which  they  are  clearly  liable  under  their  own  policy. 
It  appears  to  us,  that  the  sixth  condition  applies  to  subsequent 
insurances,  by  which  the  same  interest  is  covered  as  by  the 
first,  or  to  cases  of  several  successive  open  policies  on  the  same 
property,  and  to  guard  against  double  insurances.  The  same 
author,  above  cited,  lays  down  the  doctrine,  under  the  author- 
ity of  decided  cases,  that  the  amount  of  interest  to  which  a 
subsequent  policy  applies,  will  depend  on  the  amount  insured 
in  the  previous  policies;  a  cargo  valued  in  a  prior  policy  at 
twelve  thousand  dollars,  the  amount  insured,  was  valued  in  a 
second  policy  at  twenty-seven  thousand  five  hundred  dollars. 
Though  the  whole  cargo  was  insured  in  the  first  policy,  yet 
there  remained  an  insurable  interest  of  fifteen  thousand  five 
hundred  doUars  for  the  second.  Since,  as  the  property  was 
valued  in  the  second  policy,  this  excess  remained  over  the 
amount  previously  insured:  1  Ph.  327. 

We  are,  therefore,  of  opinion,  that  the  defense  here  set  up 
ean  not  avail  the  defendants,  and  that  they  are  liable  to  pay 
the  full  amount  underwritten  by  them. 

It  is  therefore  ordered,  adjudged,  and  decreed ,  that  the  judg- 
ment of  the  parish  court  be  affirmed,  with  costs. 


LiABiLnT  OF  SnocnasrvB  Inbubkbs.— This  subject  is  treated  of  at  length  la 
the  note  to  AlUanee  Asa,  Oo,  v.  Lauiriana  State  Ins,  Co.^  28  Am.  Dao.  iSl«* 
12S,  where  tho  principal  case  is  amongst  others  relied  on. 


\ 
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WiLoox  V.  Steamboat  Philadelphia. 

[0  LounzAXA,  80.J 

Tri  Masteb  and  Owners  of  a  Stsamboat  are  not  UMe  for  the  theft  of  a 
package  of  money  brought  on  board  by  a  pasaenger  and  retained  by  him 
within  his  pereonal  eostody,  no  compensation  for  the  carriage  of  Him 
package  being  jMid. 

Thi  Olkrk  of  a  Stxamboat  haa  not  authority,  by  xeoeiviog  from  %  paHen- 
ger  a  package  of  money  brought  on  board  by  the  latter,  for  safe  keepnai^ 
to  bind  the  master  and  owners.  The  oontraot  in  anch  case  ia  msiely 
one  between  clerk  and  passenger. 

Thb  oase  appears  from  the  opinion. 
Oonrad,  for  the  plaintiflB. 
PreBUm,  oanlra. 

Bj  Oourt,  MAiemi,  J.  This  is  an  action  against  the  master 
and  owners  of  the  steamboat  Philadelphia,  to  reoorer  from 
them  the  sum  of  three  thousand  eight  hundred  dollars,  for  this 
amount  of  bank  notes,  which  were  sent  in  a  sealed  packet  by  a 
passenger  on  board,  and  stolen  or  lost,  while  the  boat  was  on 
her  passage  down  the  Mississippi  river.  The  plainti£fs  are  ap* 
pellants  in  this  court  from  a  judgment  rendered  in  the  district 
court,  rejecting  their  claim.  The  facts  of  the  case,  as  shown 
by  the  evidence,  are  briefly  these:  The  steamboat  Philadelphia, 
while  on  her  way  down  the  river,  stopped  at  Yicksburg,  where 
one  of  the  passengers  received  from  the  agents  of  the  plaintiffs 
a  sealed  packet,  in  which  was  alleged  to  be  inclosed  sundry 
bank  notes,  amounting  to  the  sum  claimed,  and  which  was  to 
be  delivered  to  the  plaintiffs  on  his  arrival  in  New  Orleans. 
This  letter  or  packet  was  delivered  by  the  passenger  to  the 
clerk  of  the  steamboat,  for  safe  keeping,  who  locked  it  up  in 
an  iron  chest.  The  key  was  accidentally  mislaid,  or  stolen 
from  his  pocket  while  he  was  asleep,  and  the  letter  or  package 
stolen. 

The  question  presented  in  this  case,  appears  to  us  to  be  sim- 
ply one  of  deposit  for  safe  keeping,  between  the  passenger  and 
clerk.  This  is  a  kind  of  contract,  which,  it  clearly  appears,  the 
clerk  had  no  authority  to  make  on  behalf  of  the  owners  or  mas* 
ter;  a  contract  in  which  the  depositary  does  not  insure  the 
safily,  or  become  liable  for  the  thing  deposited.  He  promises 
nothing  but  ordinary  cfuas  and  diligence. 

This  was  not  the  contract  of  a  common  carrier  for  hire,  to 
deliver  goods  at  a  given  place;  for  the  letter  or  packet  was  to 
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be  reiamed  to  the  passenger  or  depositor,  at  anj  time  he 
ealled  for  it,  daring  or  at  the  termination  of  the  yoyage. 

Neither  can  the  defendants  be  considered  as  liable  for  a  part 
of  the  passenger's  baggage,  when  separated  from  the  rest.  It 
is  impossible  to  admit  that  the  owners  or  master  of  a  steamboat 
are  liable  for  the  contents  of  a  letter,  or  sealed  package,  which 
may  be  delivered  to  a  cabin  or  steerage  passenger,  at  any  place 
the  boat  may  stop  on  its  way,  to  take  in  wood,  freight,  or  mer- 
ehandise,  or  land  or  receive  passengers.  The  owner  of  such  a 
letter  incurs  no  obligation  to  pay  anything  for  the  transportar 
tion  of  it;  neither  does  he  enable  the  master  of  the  boat  to  ex- 
ercise any  control  or  care  over  it.  He  can  not,  therefore,  and 
neither  can  the  boat  or  owners,  be  responsible  for  its  safe 
keeping. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  vnth  costs. 


LuBonr  oy  Passbnobr  Gab&isbs  for  paokAges  of  moofly  i*AiiMigwig  t« 
their  paanDgBn:  Bean  t.  8turteffantf  28  Am.  Deo.  389. 


Baumgabd  v.  Matob. 

[9IiOUllZAVA,  119.] 

A  Skudsb  ufdkb  ▲  MumoiPAL  Ordinancb  Bsooices  a  Tbispabs  ab  Jxto^ 

if  there  has  heen  a  failure  to  comply  with  the  suheeqaent  prooeedinipi 

presoribed  by  the  ordinance. 
A  Mdiucipal  Cobfobation  is  Liablb  iob  thb  Skizubb  bt  m  OnrzoBBs  of 

property,  in  pursaanoe  of  its  ordlnanoes,  when  mch  aeiiiire  has  haw 

vitiated  by  aabseqnent  condact  of  the  offioen. 

Thb  case  appears  from  the  opinion. 
MsMiHen,  for  the  plaintiff. 
Eustis,  contra. 

"Bfj  Court,  Mathews,  J.  This  is  an  action  in  which  the 
phuntiff  seeks  to  recoYer  from  the  corporation,  a  carriage  called 
an  omnibus,  and  a  pair  of  horses,  or  their  value,  in  conse- 
quence, as  he  alleges,  of  an  illegal  seizure  and  detention  of 
this  property,  bj  an  ofiScer  acting  for  the  body  politic. 

The  answer  to  the  complaint  contains  a  general  dradal  and 
justification.  Judgment  was  rendered  for  the  defendants  in  the 
court  below,  and  the  plaintiff  appealed. 

The  seizure  was  made  under  an  ordinance  of  the  city,  relating 
to  all  kinds  of  carriages  used  to  cairy  passengers  or  freight  fof 
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hire,  and  was  perhaps  lawful  in  its  commencement;  but  the 
steps  taken  in  pursuance  of  the  seizure,  are  alleged  to  have 
been  illegal  and  without  authority,  the  effect  of  which  has  been 
arbitrarily  to  deprive  the  plaintiff  of  his  property,  without  any 
legal  or  just  cause. 

The  ordinance  relied  on,  in  justification  of  the  proceeding 
adopted  by  the  corporation,  was  passed  on  the  thirtieth  Octo- 
ber, 1824,  and  the  x)]^perty  seized  comes  clearly  within  the 
purview  of  the  first  article.  The  fourth  article  directs  ex- 
plicitly the  disposition  which  must  be  made  of  property  seized 
and  stopped  under  its  authority.  It  is  made  the  duty  of  the 
officer  seizing,  to  carry  the  things  seized  before  a  competent 
tribunal,  to  be  sent  to  a  place  of  deposit  designated  by  the 
mayor;  notice  is  required  to  be  given  of  these  proceedings,  and 
if  no  claim  be  put  in  on  the  part  of  the  proprietor  within 
fifteen  days,  the  magistrate  is  authorized  to  cause  the  objects 
thus  arrested  to  be  sold,  and  appropriate  the  proceeds  to  the 
payment  of  any  fine  which  may  be  imposed,  free  of  license  and 
taxes,  and  if  there  be  any  surplus  it  is  to  be  placed  in  the 
treasury  of  the  city,  subject  to  the  order  of  the  proprietor.  It 
does  not  appear  that  any  of  these  measures  were  pursued  in 
the  present  instance,  and  as  the  provisions  of  the  ordinance  are 
restrictive  of  the  free  use  of  property  by  owners,  to  justify 
such  a  short-handed  mode  of  redressing  the  violation  of  the 
law,  all  the  means  calculated  to  relieve  a  proprietor  ought  to 
be  shown  to  have  been  fully  complied  with.  It  is,  however, 
urged  in  argument  as  an  excuse  for  not  having  acted  strictly  in 
conformity  with  the  requisites  of  the  ordinance,  that  the  plaint- 
iff was  so  prompt  in  endeavoring  to  recover  his  property  by 
immediately  commencing  suit,  that  the  defendants  had  not 
time  to  pursue  the  regular  course  pointed  out  to  them.  We 
are  unable  to  assent  to  the  force  of  this  argument,  because  the 
law  made  it  the  duty  of  the  officer  who  seized  to  carry  the 
property  directly  before  a  competent  tribunal;  and  besides  it 
would  have  been  very  easy  for  the  defendants  in  answer  to  the 
plaintiff's  action  to  have  insisted  on  proper  redress  for  the 
violation  of  the  ordinance,  as  a  condition  on  which  the  prop- 
erty should  be  restored  to  the  owner.  Having  failed  in  the 
l^erformance  of  all  these  thinga,  the  act  of  their  officer  may 
well  be  considered  as  a  trespass  ab  initio,  for  which  his  constit- 
uents are  responsible. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  parish  court  be  avoided,  reversed,  and  annulled. 
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Aod  it  is  further  ordered,  adjudged,  and  decreed,  that  the  de- 
fendants and  appellees  do  deliver  to  the  plaintiff  and  appellant 
the  carriage  and  horses  which  were  seized  and  arrested  bj  their 
officer;  or  in  default  thereof  that  they  pay  to  him  the  sum  of 
eight  hundred  dollars;  and  it  is  moreover  ordered,  that  this 
cause  be  remanded  to  the  court  below  to  cause  the  damage 
which  the  plaintiff  has  suffered  (if  any  he  has  suffered  by  the 
misconduct  of  the  defendants)  to  be  assessed,  they  to  pay  the 
oosts  in  both  courts  which  have  already  accrued. 


Axon  or  Pboojms  Rindbbs  Tempabsbb  Liablb  ab  Initio,  Whxn:  Sm 
note  to  Barren  ▼.  WhUe^  14  Am.  Dec  365,  note.  The  principal  cue  appean 
in  oooflict  to  the  general  nUe  laid  down,  p.  366,  that  a  seizure  by  an  officer, 
originally  legal,  can  not  be  af  terwardB  constitated  a  trespan  ab  hUtht  by  mere 
aota  of  non-feasance. 

Municipal  Goiiporation8  asm  Liablx  for  all  illegal  and  malidoaa  acts 
done  throngh  their  agents  to  the  injury  of  an  individoal  or  of  his  propertjs 
€hodloe  ▼.  (Xty  qfCwemmaO^  22  Am.  Dec  764. 


CXTBELL    V.  MTBfiTBaTPPI  MaBINE  AND  FiBE  InS.  Go. 

[9  LOUIUAXA,  163.] 

MiSBXPSBSBNTATiON  A8  TO  THK  Datx  OF  Saiuno  of  a  vcssel,  made  to  iosor- 
ers  at  the  time  of  obtaining  insnranoe  thereon,  is  a  material  misrepre- 
sentation that  will  inyalidate  the  policy,  if  it  be  of  a  character  to  have 
caused  the  vessel  to  have  appeared  mnoh  less  out  of  time  than  she  in 
reality  was. 

A  MiBBXFRXSBMTATiON  ov  A  Matbrtai.  Fact  will  invalidate  an  insoranoe 
poU^,  whether  it  was  made  with  the  intention  of  deceiving  or -merely 
throngh  error. 

A  Statehbht  as  to  thb  Tdcb  or  Sahino  or  aVbssbl  is  a  representation,  and 
not  a  warranty. 

Action  on  a  policy  of  insurance,  taken  oat  to  cover  the  amount 
of  commissions  to  which  plaintifia  would  be  entitled  on  goods 
shipped  to  their  consignment  by  the  Edward  Downs,  from 
Belfast  to  New  Orleans.  The  policy  was  obtained  on  the  fourth 
of  January,  1831,  Bepresentations  at  the  time  were  made  to 
the  insurer  that  the  vessel  had  certainly  not  sailed  before  the 
eighteenth  of  October  previous.  The  vessel  was  seen  off  the 
coast  of  Jamaica  December  1.  On  the  third  of  the  same  month 
■he  was  lost.  . 

EwbHs  and  O.  B.  Duncan^  for  the  plaintifla. 
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By  Court,  Mathews,  J.  This  case  was  before  the  snpreme 
coart  in  February  term,  1832,  and  was  remanded  to  the  district 
court  for  a  new  trial,  in  consequence  of  a  belief  that  the  verdict 
of  the  jury,  on  which  the  judgment  had  been  based,  was  not 
supported  by  the  evidence.  The  cause,  on  the  new  trial,  was 
Anally  submitted,  to  the  decision  of  the  court,  without  the  in- 
tervention of  a  jury,  and  judgment  being  rendered  for  the  de- 
fendants, the  plaintiffs  appealed. 

A  correct  decision  of  the  case  depends  mainly  on  one  fact, 
viz.,  whether  there  was  concealment  or  misrepresentation  on 
the  part  of  the  insured,  relative  to  the  time  at  which  the  vessel 
sailed  from  the  port  a  quo;  the  plaintiffs  having  insured  the 
amount  of  commissions  to  which  they  would  be  entitled  on 
goods  shipped  to  their  consignment,  by  the  ship  Edward 
Downs,  from  Belfast,  in  Ireland,  to  New  Orleans.  All  the  im- 
portant facts  disclosed  by  the  testimony,  are  detailed  in  the 
opinion  heretofore  pronounced  by  this  court:  See  8  La.  358. 

In  the  evidence  then  offered,  allusion  was  made  to  letters 
which  had  been  received  by  the  plaintiff,  Eilshaw,  from  Belfast, 
from  which  it  was  presumed  he  had  derived  knowledge  of  the 
true  date  on  which  the  ship  sailed. 

These  letters  were  not  shown  on  the  first  trial  of  the  cause  in 
the  court  below,  but  were  exhibited  on  the  last.  They  do  not, 
however,  in  our  opinion,  materially  vary  the  state  of  the  case. 
If  they  be  admitted  to  have  any  effect  on  it,  the  conclusion  or 
inference  to  be  drawn  from  them,  would  be  rather  prejudicial 
to  the  pretensions  of  the  appellants.  In  obtaining  the  insur- 
ance, the  plaintiffs  assumed  as  a  fact,  and  so  represented  it  to 
the  insurers,  that  the  vessel  did  not  sail  before  the  eighteenth 
of  October,  1830.  Now,  by  one  of  the  letters  alluded  to,  dated 
Belfast,  thirteenth  October,  and  received  in  New  Orleans  on  the 
twenty-second  of  December  following  (about  twenty  days  before 
the  insurance  was  effected),  mention  is  made  of  goods  similar 
to  those  per  Edward  Downs,  as  being  on  hand.  The  inference 
from  this  expression  (as  we  understand  it),  would  be  that  the 
ship  had  sailed  before  the  date  of  this  letter. 

The  only  question  in  the  case  is,  whether  the  information  or 
representation  given  by  the  insured  to  the  insurers  at  the  time 
of  making  the  contract,  and  which  is  shown  by  the  evidence  to 
have  been  incorrect,  was  of  a  fact  material  to  the  risk  assumed. 
We  state  this  as  the  only  question,  because,  considering  the 
obligation  of  the  insurers  complete  and  binding  from  the  time 
the  terms  of  insurance  were  accepted  by  them  (if  the  contnftct 
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be  one  entered  into  in  good  faith  and  without  error)  in  eonsid- 
ering  the  case,  we  leave  entirely  out  of  view  the  subsequent 
occurrences  disclosed  by  the  testimony,  as  to  the  observations 
of  the  president  of  the  company  about  the  time  the  policy  was 
delivered  to  the  plaintiffs,  and  after  some  additional  facts  rela- 
tive to  the  progress  of  the  ship  on  her  voyage,  had  come  to  the 
knowledge  of  the  insurers.  These  facts  can  have  no  influence 
on  the  cause,  for  it  was  not  known  at  the  time  of  making  the  con- 
tract, that  the  vessel  had  been  seen  near  the  coast  of  the  island 
of  Jamaica.  The  insurance  must  be  considered  as  one  from 
Belfast  to  New  Orleans.  The  representation  made  by  the 
plaintiffs  at  the  time  when  it  was  obtained,  showed  the  ship  to 
bo  out  from  the  port  a  quo  seventy-two  days,  when  in  truth 
ninel^  days  had  elapsed  from  the  period  of  her  sailing,  making 
a  misrepresentation  or  suppression  of  the  space  of  eighteen 
days.  Whether  this  misstatement  arose  from  a  deliberate  in- 
tention to  deceive,  or  from  error,  is  not  material,  the  fact  being 
assumed  on  the  part  of  the  applicants  for  insurance;  if  it  be 
material  in  relation  to  the  risk  taken,  and  was  afterwards  shown 
to  be  false,  it  suffices  to  avoid  the  contract. 

The  testimony  shows,  that  an  ordinary  voyage  from  Belfast 
to  New  Orleans  is  performed  in  about  fifty  or  fifty-five  days. 
But  when  western  winds  prevail,  the  period  may  be  lengthened. 

From  this  it  is  seen  that  the  ship,  in  the  present  instance,  was 
greatly  out  of  time  when  the  insurance  was  effected.  The 
knowledge,  therefore,  of  the  true  date  at  which  she  left  the 
port  a  quo  (as  it  appears  to  us),  was  all-important  to  those  who 
were  about  to  take  on  themselves  the  risk  of  her  safe  arrival  in 
the  port  of  destination;  and  they  can  not  be  presumed  to  have 
been  conusant  of  this  fact,  as  they  were  not.  directly  interested 
in  such  knowledge  previous  to  the  time  when  the  erroneous 
representation  was  made  to  them  by  the  plaintiffs. 

It  is  seen  that  we  have  considered  the  case  solely  in  relation 
to  the  doctrine  of  representations  in  insurance,  and  as  not  com- 
ing within  any  of  the  rules  relating  to  warranties,  and  as  a  proof 
of  the  correctness  of  this  mode  of  treating  it,  we  refer  to  Oondy's 
Marshall,  ^SOeiseq.,  and  Ph.  Ins.  85,  86. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg* 
ment  of  the  district  court  be  affirmed,  with  costs. 


MAsnuAL  Faoib  BicBaA.OE  ALL  Faois  and  GiBOCiiBiAVcn  that  osn  po*- 
nbly  i«fl«««*<i  tiM  mind  of  a  pmdant  and  inteUigent  iiworer:  J5ffm2qrv.  Somlk 
Carolma  Lu.  Oo.,  12  Am.  Deo.  623. 
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RiOBDON  V.  Davis.  • 

[9  LouzuAVA,  238.] 
A  W1XKX88  TEBTDTiyO  AS  AN  EZPKBT  JCAT   RSRB  TO  HI8  TnTXMOHT  OB 

a  f onner  trial,  for  the  parpose  of  reviTing  hit  reooUection  of  tlw  facts  of 
thecaso. 
A  Wrrmas  TEsnirnro  as  to  Facts  whxbkof  Hi  had  Mads  a  Msmoeav- 
BUM  at  the  time  of  their  recurrenoe,  may  refer  thereto  for  the  pnipoee  of 
refreshing  his  memory. 

Thb  case  appears  from  the  opinion. 
JveSy  for  the  plaintiff. 
Davi8,  in  propria  persona. 

By  Court.  Bullabd,  J.  This  smt  is  brought  to  reooyer  the 
value  of  carpenter's  work  alleged  to  have  been  done  for  the  de- 
fendant. He  pleaded  the  general  issue  and  some  offsets:  and 
judgment  having  been  rendered  against  him,  for  a  balance  of 
three  hundred  and  fifty-four  dollars,  he  appealed. 

The  case  appears  to  have  been  tried  several  times,  and  the 
record  is  incumbered  with  documents,  interlocutozy  orders,  and 
exceptions,  which  we  can  not  notice,  but  shall  confine  ourselves 
to  the  proceedings  had  on  the  last  trial,  which  was  followed  by 
the  judgment  appealed  from. 

The  correctness  of  the  judgment  below,  depends  nudnly  on 
matters  of  fact,  and  the  evidence  in  the  record  abundantly 
shows  that  the  defendant  was  indebted,  in  some  amoont,  for 
work  done  as  alleged.  The  quantum  depends  upon  estimates 
made  by  carpenters  who  were  examined  as  witnesses. 

The  appellant  has  not  favored  us  with  any  arguments  on 
points  of  law,  on  which  he  relies  for  a  reversal  of  the  judgment; 
but  there  are  two^  bills  of  exception  in  the  record,  which  we 
proceed  to  notice. 

By  the  first,  it  appears  that  while  a  witness  was  under  exam- 
ination, the  plaintiff's  counsel  offered  him  a  summary  of  his 
testimony,  taken  on  a  former  trial,  for  the  purpose  of  refreshing 
his  recollection  of  what  he  had  testified  previously.  This  was 
objected  to,  on  the  ground  that  the  estimate  of  the  value  of 
work  was  not  matter  which  could  require  or  justify  his  refer- 
ence to  a  memorandum  to  refresh  his  memory.  The  court 
having  permitted  the  witness  to  recur  to  the  summary  of  evi- 
dence, the  defendant  took  a  bill  of  exceptions. 

It  is  now  considered  a  settled  rule  of  evidence,  that  a  witness 
may  refer  to  a  memorandum  in  order  to  refresh  his  memory  of 
facts.  The  rule,  according  to  the  authority  of  Starkie,  does 
not  require  that  the  memorandum  should  be  'Contemporary  with 


March,  1836.]  Biordon  v.  Datis.  443 

the  faois;  it  suffices  that  it  was  made  by  the  witness,  or  another 
"with  his  privity,  when  the  facts  were  fresh  in  the  recollection 
of  the  witness,  and  that  the  reading  of  the  memorandum  restores 
the  recollection  of  the  fact  which  had  faded  in  his  memory:  1 
Stark.  128, 129. 

But  in  this  case,  the  witness  was  permitted  to  refer  to  his 
former  testimony,  given  when  the  facts  themselves  were  more 
fresh  in  his  mind,  not  directly  for  the  purpose  of  reviving  his 
faded  recollection  of  the  facts  themselves,  but  to  remind  him  of 
what  he  had  sworn  to  on  a  former  trial,  touching  the  value  of 
certain  work  which  he  had  previously  examined  and  appraised. 
If  the  witness  had  died  previously  to  the  last  trial,  his  testi- 
mony taken  on  a  former  trial,  would  have  been  admissible.  It 
is  clear,  also,  that  when  the  same  witness  testifies  on  a  second 
trial,  the  adverse  party  would  be  authorized  to  produce  his  first 
testimony,  with  a  view  of  showing  that  it  differed  from  his 
statements  given  on  the  second  trial.  Every  witness  is  pre- 
sumed to  have  sworn  to  the  truth,  until  the  contrary  be  shown, 
and  is  at  liberty  to  correct  his  statements  during  the  progress 
of  the  trial.  We  see  no  impropriety,  therefore,  in  a  witness 
referring  to  his  statements  on  oath  made  on  a  former  trial,  with 
a  view  indirectly  of  reviving  his  recollection  of  facts  within  bis 
knowledge. 

The  second  bill  of  exception  shows  that  another  witness  was 
permitted  to  refer  to  an  estimate  of  the  work,  made  by  him  and 
another  person,  which  had  been  reduced  to  writing  at  the  time, 
in  order  to  enable  him  to  refresh  his  memory.  He  was  per- 
mitted to  refer  to  the  paper  for  that  purpose,  the  judge  observ- 
ing that  his  evidence  would  be  good,  if  he  could  afterwards  de- 
pose from  recollection,  and  not  from  the  memorandum  alone. 
It  appears  by  the  record,  that  the  witness  had  been  appointed 
one  of  two  experts  to  examine  and  value  the  work  done,  but 
their  report  had  been  set  aside.  The  fact  to  be  proved,  was 
what  estimate  he  had  put  upon  the  work  done.  The  report 
might  well,  in  our  opinion,  be  referred  to  by  the  witness  as  a 
memorandum  deliberately  made  at  the  time. 

A  careful  examination  of  the  evidence  in  the  record  does  not 
enable  us  to  say  that  injustice  has  been  done  to  the  defendant. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


Whsn  Mkmobanda  hat  bb  Used  for  the  purpoee  of  refreshing  witness' 
memory:  NidioUon  v.  WUliera,  13  Am.  Dec.  739;  HoUaday  v.  Marsh,  20  Id. 
678;  Union  Bank  v.  Knajrp,  15  Id.  194,  note.  What  can  not  be  used  for 
that  porpoec :  Pargond  v.  Quiet,  25  Id.  202. 
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Ballabd  v.  Mebohants'  Insubange  Company. 

[9  LoumUHA,  358.] 

Thk  Rblatioit  or  Consignor  Exists,  where  goods  are  shipped  to  a  factor, 
though  his  anthority  over  the  goods  is  confined  to  a  reception  of  them; 
therefore,  where  an  open  policy  was  taken  out  by  A.  on  aoooont  of 
whom  it  might  oonoem,  and  embracing  all  property  consigned  to  him, 
property  forwarded  him  was  covered  thereby,  though  the  sh^menft  was 
through  inadvertence,  and  was  followed  by  orders  to  deliver  over  the 
property  as  soon  as  received. 

A  CONSIGNOK  HAT  SoS  IN   HIS  OWN  NaME  UPON  THX  OpSN  PoLICT  OF  HIS 

Ck)N8iONEB,  taken  out  for  benefit  of  whom  it  may  concern,  and  embrac- 
ing the  property  consigned. 

A  CoNsiONU,  wHoss  Open  PoLicr  Govxiis  Pbopebxt  of  his  Oohsionob, 
is  agent  of  the  latter  with  reference  to  the  insurance,  and  authorised  to 
receive  payment  of  the  amount  due  his  principal  on  the  policy. 

A  Consignee  can  not  Bab  his  Consignor's  Right  of  Action  on  such  policy, 
by  acts  short  of  receiving  payment  of  the  amount  due,  or  of  oanoeling 
the  policy;  therefore,  the  fact  that  the  consignee  failed  to  enter  on  such 
open  policy  the  name  of  his  consignor,  will  not  discharge  the  insurer. 

Action  on  a  policy  of  insurance.  The  policy  was  open  on 
account  of  whom  it  might  concern,  and  extended  to  all  property 
consigned  to  Linton  in  New  Orleans.  The  other  facts  appear 
from  the  opinion. 

Worthington  and  I!u8li8f  for  the  plaintiff. 
Slidell,  contra. 

By  Court,  Bullabd,  J.  This  is  an  action  to  reooTer  of  the 
defendants,  as  underwriters,  the  value  of  seven  bales  of  ooiton, 
belonging  to  the  plaintiff,  which  he  avers  were  shipped  by  his 
agent,  at  Alexandria,  on  Bed  river,  to  John  Linton,  and  were 
covered  by  an  open  policy  of  insurance,  procured  by  Linton, 
for  whom  it  might  concern,  of  the  defendants.  The  loss  l^ 
perils  of  the  river  is  not  contested.  In  the  policy  it  is  declarea, 
that  this  insurance  is  on  cotton  in  bales,  etc.,  shipped,  or  to 
be  shipped,  to  the  consignment  of  John  Linton. 

The  defense  consists,  1.  Of  a  denial  that  the  plaintiff's  cot* 
ton  was  covered  by  the  policy;  and  2.  An  allegation  that  if  the 
policy  ever  attached,  all  claim  for  the  loss  alleged  to  have  been 
sustained  by  the  plaintiff,  has  been  waived  and  abandoned  by 
John  Linton,  in  whose  name  the  policy  was  made;  that  proportj 
to  the  amount  for  which  said  policy  was  effected,  has  long  since 
been  declared  to  the  defendants,  by  said  Linton,  as  covered  by 
the  policy;  that  they  have  paid  large  sums  of  money  for  losaet 
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aecmixig  under  the  policy  io  Linton,  who  hae  setiled  and  liqui- 
dated all  claims  resoiting  from  it. 

The  first  question  thas  presented  by  the  pleadings  is,  whether 
the  cotton  alleged  to  have  been  lost,  was  contemplated  by  the 
contract,  and  corered  by  the  policy,  or  in  other  words,  was  it 
shipped  to  the  consignment  of  John  Linton  ? 

The  bill  of  lading  shows  that  the  captain  of  the  steamboat 
Paul  Olifford  took  on  board  scTen  bales  of  cotton,  shipped  by 
James  l^ocment,  which  be  engages  to  deliver  to  John  Linton, 
or  his  assigns,  and  the  plaintiff,  in  his  petition,  alleges  that 
Norment  was  his  agent.  This  appears  to  the  court,  on  the  face 
of  it,  to  be  a  consignment.  It  authorised  Linton,  on  paying 
the  freight,  to  receive  the  cotton,  and  he  would  have  a  lien  on 
the  cotton  for  advance  of  freight  and  other  charges.  Admitting 
that  Linton  had  no  authority  to  sell,  or  make  any  other  dis- 
position of  the  property,  we  do  not  consider  it  of  the  essence 
of  a  consignment  that  the  consignee  should  have  such  author- 
ity. It  is  enough  if  he  had  a  right  to  receive  it,  and  of  that 
the  bill  of  lading  is  sufficient  evidence. 

If  the  bill  of  lading  had  been  accompanied  by  a  letter,  in- 
structiDg  Linton,  on  receiving  the  cotton,  to  deliver  it  over  to 
another  person,  or  to  store  it,  or  to  forward  it  to  another  mar- 
ket, it  woald  nevertheless  have  been  a  consignment.  The  let- 
ter from  Norment  to  Linton,  requesting  him  to  turn  over  the 
cotton  to  another  house,  is  not  inconsistent  with  the  original 
consignment.  It  is  true,  Norment  may  have  been  in  error  in 
supposing  that  Linton  was  the  general  factor  of  the  plaintiff, 
and  consequently  wrote  to  him,  not  revoking  the  consignment, 
but  directing  in  what  manner  he  was  to  dispose  of  the  cotton. 
Norment,  who  made  the  shipment  in  the  absence,  and  without 
any  positive  orders  from  the  owner,  testifies  that  he  would  not 
have  shipped  the  cotton,  if  he  had  not  thought  it  would  be  pro- 
tected by  Linton's  policy;  and  that,  on  discovering  that  he  was 
not  the  commission  merchant  of  Ballard,  he  wrote  to  Reynolds, 
Byrne  &  Oo.  to  receive  the  cotton  from  Linton,  supposing  they 
would  refund  the  freight  and  charges  of  insurance.  The  error 
consisted,  therefore,  not  in  the  consignment,  but  in  supposing 
that  Linton  was  already  authorized  by  the  owner  to  sell  his  cot- 
ton. Norment's  letter  and  the  bill  of  lading  arrived  at  or  about 
the  same  time,  and  not  until  after  the  cotton  had  been  lost. 
We  are  of  opinion  that  the  policy  attached  in  favor  of  the 
ptaintiffas  soon  as  the  shipment  was  made,  as  evidenced  by  the 
bill  of  lading. 
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The  only  remaining  question  is,  whether  Linton  was  shown  to 
have  done  any  act  by  which  the  defendants  have  been  released 
from  their  obligation  to  Ballard.  It  appears  that  he  presented 
the  bill  of  lading  of  the  plaintifTs  cotton  to  the  president  of  the 
insurance  company,  but  with  an  intimation  that  probably  it  was 
intended  for  Beynolds,  Byrne  &  Co.  Upon  this  suggestion, 
the  president  struck  the  name  of  the  plaintiff  out  of  the  state- 
ment handed  for  settlement.  Other  lots  of'  cotton,  lost  at  the 
same  time,  and  shipped  in  the  same  bill  of  lading,  were  paid  for, 
and  the  policy  was  filled  by  Linton  without  reference  to  thesA 
seven  bales.  Mr.  Thompson  testifies,  at  the  same  time,  that 
Mr,  Linton  did  not  intend  to  abandon  any  rights  which  he 
might  have  acquired  under  the  policy.  It  is  not  pretended 
that,  at  the  time  those  seven  bales  were  lost,  the  policy  had 
been  filled  by  other  property  to  the  value  which  the  defendants 
engaged  to  cover,  nor  that  losses  have  been  paid  to  the  fuU 
amount  insured.  Ballard  having  a  right  to  sue,  in  his  own 
name,  under  a  policy  procured  by  Linton,  for  account  of  whom 
it  may  concern,  Linton  must  be  considered  in  relation  to  him 
as  an  agent.  If  he  had  canceled  the  policy,  he  would  have 
rendered  himself  liable  for  the  loss,  and  the  payment  of  the  loss 
to  him  would  have  been  a  good  and  valid  discharge.  It  does 
not  appear  that  the  policy  was  canceled,  and,  even  as  relates  to 
Linton  himself,  it  is  by  no  means  clear  that  he  would  not  still 
have  a  right  to  maintain  an  action  on  it. 

In  the  case  of  BusaeU  v.  Bangley,  Chief  Justice  Abbott  said: 
"  The  general  rule  of  law  is,  that  if  a  creditor  employs  an  agent 
to  receive  money  of  a  debtor,  and  the  agent  receives  it,  the 
debtor  is  discharged  as  against  the  principal;  but  if  the  agent, 
instead  of  receiving  the  money,  writes  off  money  due  from  him 
to  the  debtor,  then  the  latter  is  not  discharged.  In  cases  of  in- 
surance, usage  may  possibly  introduce  a  different  rule,  but,  at  all 
events,  an  underwriter  has  never  been  considered  as  discharged 
as  against  the  assured,  until  his  name  has  been  stricken  off  the 
policy :"  2  Ph.  Ins.  367 ;  4  Barn  &  Aid.  395.  Upon  the  whole  we 
think  the  plaintiff  entitled  to  recover  the  value  of  the  seven 
bales  of  cotton,  deducting  the  amount  of  premium  at  one  half 
per  centum;  but,  as  the  value  is  not  shown  by  any  evidence  in 
the  record,  the  case  must  be  remanded. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  reversed  and  annulled,  at  the  ooel 
of  the  appellees,  and  it  is  further  ordered  that  the  ease  be  re- 
manded for  a  new  trial. 
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Cited  to  the  effect  that  the  open  policy  of  a  consignee,  intended  to  cover 
CQoaignmentB  to  himself,  will  cover  consignments  made  through  error:  Lam^ 
Uth  V.  Weatem  Mar.  and  F.  Ina.  Co,,  11  Rob.  (La.)  85. 

AonoK  UPON  PouoT  FOB  BsKBPiT  OF  "  Whom  IT  MAT  CovcKRS  "  may  be 
bioa^t  in  the  name  of  the  party  *'  concerned  **  as  well  as  in  the  name  of  the 
party  mentioDed  in  the  policy:  J^fewton  v.  Douglass,  16  Am.  Beo.  324,  note. 


St.  Viotob  v.  Daubert, 

[9  LouniAiiA,  8U.] 
Ax  AOBXEMENT  WITH  A  ClBRK,  THAT  Hs  SHALL  ReCUYX  A  PilOPOBTIOir  OF 

THS  Profits  of  a  business,  as  a  compensation  in  addition  to  a  fixed  salary, 
does  not  oonstitnte  him,  as  between  the  parties,  a  partner  in  the  busi- 
ness, and  he  may  therefore  be  sued  at  once,  for  funds  of  the  house  In 
his  hands,  which  he  refuses  to  turn  over. 

Thb  case  appears  from  the  opinion. 

Murphy  and  OrailKe,  for  the  plaintiff. 
Canon,  contra. 

Bj  Court,  Mabtin,  J.  The  plaintiff  and  another  person  being 
partners  in  trade,  established  a  store  and  engaged  the  defend- 
ant at  a  salary  of  fifty  dollars  per  month  to  attend  to  the  busi- 
ness of  the  store  and  sale  of  the  goods,  and  further  promised 
him  one  fourth  part  of  the  profits  that  might  be  made. 

The  plaintiff  afterwards  purchased  the  interest  of  his  co- 
partner, and  finding  the  concern  unprofitable,  shut  up  the 
store,  after  haying  made  a  sale  of  the  goods  on  hand.  The  de- 
fendant was  charged  with  the  collection  of  the  debts.  After 
haying  collected  the  sum  of  one  thousand  seven  hundred  and 
seventy-eight  doUars,  the  defendant  retained  it  on  the  ground 
that  he  had  a  right  to  do  so,  until  the  plaintiff  accounted  to 
him  and  paid  over  his  share  of  the  profits.  The  present  suit  was 
instituted  to  recoTer  the  sum  thus  remaining  in  the  hands  of 
the  defendant. 

The  plaintiff's  demand  is  resisted,  on  an  allegation  that  the 
parties  were  copartners,  and  neither  of  them  could  sue  the 
other,  except  for  a  settlement  and  recovery  of  the  balance.  The 
parish  court  dismissed  the  suit  as  premature,  and  the  plaintiff 
appealed. 

Whether  a  participation  in  the  profits  of  a  commercial  house 
creates  a  liability  to  the  creditors  of  the  concern,  and  to  what 
extent  or  amount,  is  a  question  which  this  case  does  not  appear 
to  present. 


iAS         Peibob  v.  New  Obleahb  Builoing  Go.  [LonisiaiMii 

Between  the  partnera  of  a  oommercial  house  and  a  clerk  irbo, 

in  addition  to  his  monthly  salaiy,  is  allowed,  as  a  farther 
stimulus  to  his  industry,  a  share  of  the  profits,  we  hare  no 
hesitation  in  decidiog,  that  this  allowance  does  not  oonatitata 
him  a  partner.  It  gives  him  no  additional  control  over  the 
affaire  of  the  partnership,  nor  does  it  authorize  him  to  bind  the 
house  or  firm  further  than  by  the  express  consent  of  the  part* 
ners,  or  an  implied  consent  resulting  from  the  nature  of  his 
employment. 

The  person  thus  employed  and  rewarded,  has  no  right  to 
retain  the  funds  of  the  house,  which  employed  him  to  collect 
them.  They  must  be  supposed,  until  the  affairs  of  the  part- 
nership are  liquidated,  to  be  provided  for,  and  required  to  meet 
its  engagements,  and  afterwards  to  reimburse  the  partners  for 
their  advances,  before  a  division  of  the  profits  is  made. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg* 
ment  of  the  parish  court  be  annulled,  avoided,  and  revexsed, 
and  the  cause  remanded  for  new  proceedings,  the  appellee 
paying  the  costs  of  the  appeal. 


Whxn  A  RiOBTTO  A  Shabi  dt thx  PBOvm  will  oonstttiite  one  a  partMn 
Dob  T.  Haiaey^  8  Am.  Beo.  293,  and  note  297;  when  not:  Sbmpaom  v.  Mk^ 
16  Id.  602. 


Peibob  V.  New  Obleans  Building  Co. 

(9  LouniAHA.  897.] 

Tbm  CoMPBOidSB  OF  A  DouBTFUL  Claim  is  soffioient  oonsidemtion  for  a 
contract. 

OoBPOBATiOKs  UNDER  TRS  Ck>DB  are  decUrod  to  be  inteUeotoal  bemga,  dif- 
ferent and  distinct  from  the  peraona  who  compoae  them,  with  righta  aad 
estates  beyond  the  control  of  the  individnal  corporators. 

CONTBACT  CAN  NOT  BK   Bl2n>IN0  ON  A  CORPORATION  OnloiS  binding  on  •YVf 

member  thereof. 

Act  of  Majobitt  of  Corporators  dors  not  Bend  Minobitt,  if  it  haa  not 
been  expressed  in  the  form  pointed  ont  by  law. 

Idxic. — Act  of  Stookholdbrs  at  a  Mbetino,  wherbin  onlt  a  BfiNOBnr 
OF  THB  Stock  was  Rbpbbsbntbd,  is  void,  and  can  not  be  ntifiad  by  the 
snbaeqaent  assent  of  the  holders  of  a  majority  of  the  atook,  if  thia  assnnl 
be  given  elsewhere  than  at  a  meeting  of  the  stockholders. 

Aor  OF  Majoritt  op  Stooxholdbrs  Exfrbssbd  Elbbwhsbb  thaa  at  a  meet- 
ing of  stockholders,  as  where  the  assent  of  each  one  is  giTea  aepantslj 
and  at  different  times,  is  not  Mn^ling  on  the  oorpontioo. 

Tn  opinion  states  the  case. 
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Benjamin^  for  the  plainiiffB. 
EiuHa  and  Carter,  eonJtra. 

Bj  Court,  BuLLABD,  J.  The  plainiiffs  allege  that  they  or 
their  assignor^  purchased. certain  lots  in  the  city  of  New  Orleans, 
at  a  public  sale  by  the  defendants;  bat  that  difficulties  having 
arisen  in  relation  to  the  sale,  it  was  agreed  that  the  property 
should  be  sold  again;  that  no  liability  should  attach  to  the  first 
purchasers;  that  they  should  relinquish  their  rights  to  the  prop- 
erty, and  that  it  should  be  sold  again,  and  the  proceeds  applied 
to  the  payment  of  the  just  debts  of  the  company;  and  that  the 
surplus,  if  any,  should  be  paid  over  to  those  who  had  purchased 
at  the  first  sale  and  relinquished,  each  purchaser  being  entitled 
to  the  full  profit  jnade  on  his  lot,  provided  the  assets  of  the 
company  should  be  sufficient  to  pay  all  its  debts,  independent 
of  such  profits.  They  allege  that  the  second  sale  produced  a 
large  profit  over  and  above  all  the  debts  of  the  corporation,  and 
that  they  have  a  right  to  claim  the  profit  made  on  the  resale  of 
their  lots  respectively,  and  they  pray  for  judgment  against  the 
corporation  of  five  thousand  two  hundred  and  fifty  dollars,  in 
favor  of  one  of  the  plaintifis,  and  of  eight  hundred  and  fifty 
dollars  in  favor  of  the  other. 

The  defendants  in  this  action  allege,  that  the  first  sale  spoken 
of  in  the  petition  was  illegal,  and  made  without  sufficient  au- 
thority, and  that  the  agreement  stated  in  the  petition  was  not 
made  in  a  manner  and  form  to  bind  the  corporation;  and  if  so 
made,  was  founded  in  error  and  without  consideration,  and  is 
not  obligatory. 

Judgment  having  been  rendered  in  favor  of  the  defendants, 
the  plaintiffs  appealed.  We  have  not  thought  it  necessary  to 
inquire,  iu  this  case,  whether  the  sole  of  tbe  ninth  and  twelfth 
of  December  was  valid  or  not.  The  plaintiffs  appear  to  have 
renounced  all  claim  under  it,  and  the  obligatory  force  of  the 
contract  which  they  now  seek  to  enforce,  does  not  in  our  opin- 
ion depend  upon  the  question  whether  they  acquired  a  good 
title  under  the  first  sale.  The  sole  question,  therefore,  which 
presents  itself  for  our  solution  is,  whether  the  contract  in  ques- 
tion was  entered  into  in  such  a  manner  and  with  such  forms  as 
to  be  obligatory  on  the  corporation.  When  we  say  that  we 
need  not  inquire  into  the  validity  of  the  first  sale,  we  in  sub- 
stance overrule  that  part  of  the  defense,  which  sets  up  a  want 
of  consideration  for  the  new  contract;  because,  whether  valid 
and  binding,  or  not,  it  is  certain  that  the  first  sale  formed  tbe 
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subject  of  controversj,  and  the  contract  now  in  question  may 
be  regarded  as  of  the  nature  of  a  transaction  between  the  par- 
ties, by  which  litigation  was  avoided. 

The  question  then  is,  whether  there  is  eyidence  before  us  to 
show  that  the  corporation  ever  gave  its  assent  to  this  contract, 
so  tt9  to  bind  it  and  every  person  who  composes  it,  so  far  as  its 
interests  are  concerned. 

It  may  be  remarked  in  the  first  place,  that  the  agreement  in 
question  does  not  purport  to  have  been  made  by  the  president 
and  directors  of  the  corporation  in  the  ordinary  range  of  their 
o£Scial  duties,  and  assuming  to  represent  the  corporation  by 
virtue  of  the  powers  confided  to  them  by  the  charter.  On  the 
contrary,  it  appears  to  have  emanated  from  the  stockholders 
themselves.  At  a  meeting  of  the  stockholders,  at  which  a  ma- 
jority does  not  appear  to  have  been  present,  either  in  number 
of  persons  or  amount  of  stock,  it  was  resolved  that  the  presi* 
dent  and  directors  be  authorized  and  instructed  to  cause  the 
property  of  the  company  to  be  sold  by  the  sheriff,  under  Mr. 
Millaudon's  mortgage,  agreeably  to  the  arrangements  made  by 
the  committee  at  the  City  bank,  and  that  the  proceeds  be  ap- 
propriated to  pay  the  debts  of  the  company,  and  that  the 
arrangement  made  by  the  committee  with  the  purchasers  of  the 
property,  at  the  sales  on  the  ninth  and  twelfth  of  December, 
be  confirmed.  At  the  same  meeting,  it  was  resolved,  that  the 
stockholders  who  are  not  represented  at  this  meeting,  be  called 
upon  to  give  their  assent  or  dissent  to  the  foregoiug  resolu- 
tion, and  that  a  committee  of  two  be  appointed  for  that  pur- 
pose. 

It  appears  to  us  quite  obvious,  that  the  doings  of  this  meet- 
ing, by  themselves,  did  not  render  the  arrangement  proposed 
by  the  committee,  obligatory  on  the  corporation;  because,  a 
majority  was  not  present,  even  supposing  the  meeting  to  have 
been  preceded  by  proper  notices  to  the  corporators  to  attend. 

At  the  next  meeting,  at  which  it  appears  from  the  minutes 
there  was  not  a  majority  present,  the  committee  reported  that 
they  had  called  upon  a  large  majority  of  the  stockholders  who 
had  signed  in  the  affirmative;  that  all  the  persons  who  had 
voted  in  the  negative,  except  Messrs.  Lawson  and  Bice,  had  re- 
quested their  names  to  be  placed  on  the  affirmative  list,  and 
that  a  number  of  stockholders  whom  the  committee  had  not 
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been  able  to  see,  had  expressed  a  wish  to  sign  in  favor  of  the 
resolutions.  Nothing  more  was  done  at  this  meeting  than  to 
receive  the  report  of  the  committee,  who  furnished  a  list  of 
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those  who  had  signed  in  the  affirmative,  and  of  those  who  had 
refased  their  assent,  and  the  adoption  of  the  report  bj  a 
majority  of  the  stockholders  present.  These  proceedings  form 
the  basis  of  the  subsequent  transactions,  and  the  inquiry  is, 
whether  they  furnish  evidence  of  the  assent  of  the  corporation 
to  the  contract  alleged  by  the  plaintiffs. 

Corporations  are  creatures  of  the  law,  or  as  the  code  expresses 
it,  intellectual  beings,  different  and  distinct  from  all  the  persons 
who  compose  them.  They  can  act  only  according  to  tbeir  or- 
ganization, and  in  the  form  pointed  out  by  tbeir  charters,  or 
the  laws  of  the  land.  The  estates  and  rights  of  a  corporation 
(says  the  code,  article  427)  belong  so  completely  to  the  body, 
that  none  of  the  individuals  who  compose  it  can  dispose  of  any 
part  of  them.  A  subsequent  article  (435)  declares  that  in  cor- 
porations, the  act  of  the  majority  is  considered  as  the  act  of  the 
whole. 

We  assume  it  as  an  undoubted  corollary,  from  these  princi- 
ples, that  no  contract  can  be  binding  on  a  corporation  which  is 
not  binding  on  every  member  of  it,  on  the  ground  that  the 
assent  of  the  corporation  must  be  given  in  such  a  way  as  to  bind 
the  whole.  Where  the  code  speaks  of  the  act  of  the  majority 
being  the  act  of  the  whole,  it  must  be  understood  to  mean, 
when  applied  to  such  a  corporation  as  this,  the  will  of  the 
majority  legally  expressed;  and  if  any  meaning  is  to  be  given  to 
the  general  principle  first  declared,  that  the  corporation  is  dis- 
tinct from  all  the  persons  composing  it,  it  must  follow  that  the 
will  of  a  majority  of  corporators,  taken  separately,  is  not  to  be 
regarded  as  the  will  of  the  corporation  itself.  We  know  of  only 
two  ways  in  which  such  a  corporation  as  the  one  now  under 
consideration  can  act,  to  wit,  either  through  its  president  and 
directors,  or  at  a  meetiog  of  the  stockholders  duly  convoked. 
The  act  by  which  the  defendants  were  incorporated  does  little 
more  than  give  the  corporation  a  name,  and  a  legal  capacity. 
It  provides  for  the  appointment  of  directors,  but  is  silent  as  to 
the  manner  in  which  the  corporators  are  to  be  convoked,  and 
how  they  are  to  vote,  whether  per  capita  or  according  to  the 
amount  of  shares  held  by  each.  In  these  respects  their  pro- 
ceedings and  the  validity  of  their  acts  must  be  judged  of  ac- 
cording to  the  principles  of  law,  applicable  to  corporations  in 
general.  If  the  two  minority  meetings  be  laid  out  of  view  as 
void,  the  whole  rests  upon  the  assent  expressed  by  a  majority 
of  the  stockholders,  not  in  a  meeting  of  stockholders,  but  by 
each   one   separately   and    at  different  times,  and  evidenced, 
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not  hy  the  miiuitas  of  their  oorpomte  prooeedings^  bat  by  e 
separate  paper  in  the  posseBsion  of  a  oommittee.  We  caa 
not  see  in  tins  any  legal  evidenee  of  tiie  consent  of  the  oorpoia- 
tion,  either  aoeording  to  its  charter  or  the  general  principles  of 
law. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


CoMFBaiagB  or  a  Doubtvul  Basht,  proenrod  witiumt  muh  deoeit  as 
would  vitiate  a  contract,  ooiusliidei  the  partiet,  thoogh  ignorant  of  the  «s* 
tent  of  their  rights:  Ho^e  v.  HogCt  26  Am.  Dec.  62,  and  note  61,  where  prior 
oases  in  this  series  are  oolleoted. 

Act  of  DmscrroBS  of  a  Corfob atioit  at  a  Meetivo  Ibbbsulablt  Called^ 
is  not  btndtqg,  mnkss  ratified:  Cfordan  t.  Prukm^  26  Am.  Dee.  76;  SUm  r. 
rift,  16  Id.  69l  and  aote  10%  where  the  Bia>jeot  is  tDsatod  of  at  kogtti. 


SaXTNE   t;.  TOUBNXL 

(9  LomnAVA,  49B.] 

A  VsMiL  FsonUiXD  bt  Steam  must  Altbb  BKBCSounsstoawild  a  odHsiiw 
with  a  ssfling  vessel,  where  the  latter,  at  this  time  that  the  oollkliMi  Is 
threatened^  has  not  the  use  of  her  sails. 

A  OUBTOM  THAT  A  StEAM  VbSSEL  AsGEITDINO  HAS  A  RlOHT  TO  A  CERTAIN  SiDB 

of  the  river  applies  as  to  other  vessels  of  the  same  class,  bat  not  as  te 
sail  vessels,  and  therefore  can  not  ezonse  a  collision  with  a  vessel  of  the 
latter  description. 

Action  for  damages  for  the  loss  and  injniy  sostained  by  a 
schooner  owned  by  the  plaintiff,  which  was  run  down  by  the 
steamboat  Abeona,  whereof  the  defendants  were  part  owners. 
The  present  opinion  was  on  rehearing. 

Strawbridge,  for  the  plaintiff. 

J,  SegherSf  corilra. 

By  Court,  Bullabd,  J.  In  this  case  a  rehearing  was  allowed, 
and  we  have  deliberately  examined  the  testimony  again,  and 
considered  the  arguments  offered,  and  proceed  to  state  our 
reasons  for  adhering  to  the  judgment  first  pronounced. 

The  question  presented  by  the  case  is^  whether  the  ofiBcers  of 
the  steamboat  Abeona  took  the  proper  measures  of  precaution 
to  aToid  the  collision.  We  are  satisfied  from  the  eyidence  that 
the  schooner  was  not  at  the  time  propelled  by  the  wind,  and 
had  not  the  use  of  her  sails,  but  was  floating  sideways  down 
stream,  making  efforts  by  means  of  sweeps,  and  a  small  skifl 
ahead,  to  make  the  port  of  New  Orleans.    It  was,  therefore. 
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manifestly  impoBsible  for  ber  to  ebange  her  course  so  as  to 
avoid  a  steamboat  approaching  her  path  under  a  head  of  steam. 
We  repeat,  therefore,  that  it  is  incambent  on  the  defendants  to 
show  that  the  steamboat  did  make  use  of  proper  means  of  pre- 
caution to  avoid  running  upon  the  schooner. 

The  most  obvious  means  to  avoid  collision  ia  deadj  aa 
alteration  of  the  course  or  direction  of  the  veaseL  In  this 
case  it  is  not  pretended  that  the  steamboat  changed  ber  course, 
so  as  to  pass  on  either  side  of  the  schooner,  although  the 
schooner  was  seen  at  the  distance  of  a  mile  ahead.  The  chiel 
pilot  left  the  helm  just  before  the  two  vessels  met.  At  what 
moment  the  wheels  of  the  steamboat  were  stopped  is  left  uncer- 
tain, but  we  are  satisfied  from  the  violence  of  the  shock,  and 
the  extent  of  the  damage  done,  that  she  must  still  have  been 
under  headway. 

The  foggy  weather  called  for  additional  vigilance  on  the  part 
of  the  steamboat,  which  had  left  port  in  such  kind  of  weather. 
The  right  of  steamboats  ascending  the  river  to  keep  along  the 
left  bank,  according  to  a  pretended  usage,  can  only  apply  in 
relation  to  vessels  of  the  same  kind,  descending.  It  would  be 
no  excuse  for  a  steamboat  to  run  down  a  vessel  propelled  by 
wind,  that  the  latter  was  too  near  shore,  and  in  the  usual  track 
of  steamboats  ascending:  Story  on  Bail.  386. 

Believing  as  we  do,  from  the  whole  evidence  in  the  case,  that 
with  proper  vigilance  and  precaution,  on  the  part  of  the  officers 
of  the  Abeona»  the  collision  might  have  been  avoided,  and  that 
no  fault  can  be  attributed  to  the  captain  of  the  schooner,  it  is 
ordered  that  the  judgment  first  pronounced  remain  unchanged. 


BoiSDEBE  V.  Citizens'  Bank. 

[9  LovuiAXA,  (KM.] 

SiooKBOLDEBS  UVDER  AN  ORIGINAL  Chartkb  caQ  not  be  oosted  of  their 
righto  by  a  sabsequent  legislative  act  amending  the  charter. 

Tbm  Prbsident  and  Directors  of  a  Bank  can  not  Accept  an  Akbmdxd 
Chabtbb,  the  reenlt  whereof  would  be  to  deprive  atockhofdeni  in  the 
Inrtitation  of  their  righto  as  such;  as  where,  after  free  colored  perBons 
had  become  itookholdeni  under  an  original  charter,  a  subeequent  char- 
ter was  granted,  in  which  the  right  of  holding  stock  is  confined  to  frea 
white  citizens. 

Ab  Act  Susceftiblb  of  Two  Interfrbtations  will  be  given  that  whieh 
will  render  it  constitutional  and  valid. 

Tbm  Wobd  "Bb"  will  be  Constrited  as  Meanino  "  Become"  when  this 
is  necessary  to  save  an  act  from  the  objection  of  being  nnconstitntional  and 
void. 


454  .  BoisDEBE  V.  Citizens'  Bank.       [Loaisiana, 

Thb  opinion  states  the  case. 

Benjamin  and  Boseliua,  for  the  plaintiffs. 

Morphy,  contra. 

By  Court,  Bullabd,  J.  The  plaintiffs,  f.  p.  c,  allege  iaat 
they  were  original  subscribers  and  stockholders  of  the  Citizens' 
bank  of  Louisiana;  that  they  executed  their  mortgages,  which 
were  duly  accepted,  in  conformity  with  the  charter,  and  they 
thereby  became  entitled  to  all  the  advantages,  privileges, 
and  immunities  conferred  by  the  charter  on  stockholders;  but 
they  complain  that  the  president  and  directors  refuse  to  con- 
sider them  as  stockholders,  or  to  allow  them  to  act  as  such,  or 
to  dispose  of  their  stock,  or  to  accord  to  them  the  privileges  to 
which  they  are  entitled « 

The  defendants  admit  all  the  facts  and  allegations  set  forth 
in  the  petition,  but  aver,  that  when  the  faith  of  the  state  was 
pledged  for  the  security  of  the  capital  of  said  bank,  it  was  ex* 
pressly  provided,  that  no  person  or  persons,  not  being  a  free 
white  citizen  of  the  United  States,  and  domiciliated  in  the 
state,  should  be  directly  or  indirectly  owner  of  any  part  of  the 
capital  stock  of  the  company,  and  that  no  part,  sentence,  or 
clause  of  the  act  guaranteeing  the  faith  of  the  state,  should  go 
into  operation,  until  the  whole  should  be  accepted.  They 
therefore  submit  the  questiou,  whether  they  can  extend  to  the 
plaintiffs,  who  are  free  persons  of  color,  the  rights,  privileges, 
and  immunities  of  stockholders,  without  a  violation  of  the  ex- 
press conditions  under  which  the  faith  of  the  state  was  granted. 

It  appears  to  us  clear,  that  previously  to  the  act  of  the  legis- 
lature, amendatory  of  the  charter,  and  pledging  the  faith  of  the 
state,  the  plaintiffs  had  fully  complied  with  all  the  requirements 
of  law,  to  constitute  them  stockholders.  They  were  thereby 
entitled  to  all  the  rights  of  stockholders;  they  might  sell  their 
stock  or  pledge  it  for  a  loan,  according  to  the  provisions  of  the 
charter.  Their  right  was  fully  vested.  But  it  has  been  argued 
that  until  the  money  was  procured,  in  consequence  of  the 
pledge  of  .the  faith  of  the  state,  the  right  of  the  plaintiffs  was 
nominal,  and  could  not  be  enjoyed,  and  that  the  legislature  had 
a  right  to  impose  such  conditions  as  it  thought  proper,  and 
that  the  condition  contained  in  the  last  act  does  not  violate  a 
vested  right.  A  right  may  exist,  although  its  free  enjoyment 
may  be  suspended  or  impeded.  If  the  plaintiffs  have  forfeited 
or  lost  their  privileges  as  stockholders,  it  must  be  either  by 
their  own  acts  or  consent,  or  by  operation  of  law. 
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The  acceptance  of  the  amended  charter  by  the  president  and 
directors  can  not  be  considered  as  producing  that  e£fect,  be- 
cause by  the  charter  no  authority  is  given  to  the  board  to  ob- 
tain such  a  modification  as  to  exclude  a  part  of  the  original 
stockholders,  and  it  does  not  appear  that  the  charter,  aa 
amended,  has  ever  been  submitted  to  the  stockholders.  We 
are,  therefore,  of  opinion,  that  the  plaintiffs  have  not,  by  their 
consent,  lost  their  privilege. 

It  only  remains  to  inquire,  whether  the  act  of  the  legislature, 
amending  the  charter,  and  pledging  the  faith  of  the  state,  ought 
to  be  60  construed  as  to  operate  the  disfranchisement  of  the 
plaintiffs.  That  act  first  declares,  that  in  order  to  facilitate  the 
Citizens'  bank  in  the  negotiation  of  the  loan  of  twelve  millions, 
the  faith  of  the  state  is  pledged  for  the  security  of  said  sum, 
and  it  provides  for  issuing  the  bonds  of  the  state.  The  third 
section  declares,  that  "  for  the  guaranty  of  the  bonds  to  be 
emitted  by  the  state,  in  favor  of  the  Citizens'  bank,  and  of  the 
interest  thereof,  and  for  which  the  state  pledges  its  faith,  all 
the  securities  granted  by  the  act  of  incorporation  of  said  bank, 
and  especially  by  the  third  and  fourth  sections  of  said  act,  to  the 
holders  of  its  bonds,  are  hereby  transferred  to  the  state,  and  the 
holders  of  the  bonds  which  may  be  issued  in  virtue  of  this  act" 
The  securities  here  spoken  of,  as  provided  by  the  third  and 
fourth  sections  of  the  original  charter,  are  the  mortgages  given 
by  the  stockholders;  so  that  the  mortgages  given  by  the  plaint- 
ilb,  among  other  stockholders,  are  declared  to  accrue  to  the 
benefit  of  the  state,  and  of  the  holders  of  its  bonds,  and  form 
in  fact  a  part  of  the  security  upon  which  the  loan  is  to  be  ob- 
tained from  foreign  capitalists. 

The  eighth  section  of  the  amendatory  act,  provides  for  open- 
ing books  of  subscription  to  complete  the  capital  stock,  and  a 
proviso  to  that  section  has  created  the  present  controversy. 
That  proviso  is  in  the  following  words,  ''  that  no  person  or  per- 
sons who  are  not  free  white  citizens  of  the  United  States,  and 
domiciliated  iu  the  state  of  Louisiana,  shall  be  either  directly 
or  indirectly  owners  of  any  part  of  the  capital  stock  of  said 
company." 

If  this  clause  be  susceptible  of  two  interpretations,  we  con- 
sider ourselves  bound  to  give  it  that  which  would  not  involve 
the  destruction  of  a  vested  right,  the  impairing  of  an  obligation, 
because  if  such  were  its  clear  import,  we  should  be  compelled 
to  say  that  it  is  unconstitutional  and  void.  That  the  legislature 
did  not  intend  to  destroy  any  of  the  mortgages  previously  given 
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by  subscribers,  is  quite  clear,  because  they  are  declared  to  ac- 
crue to  the  benefit  of  the  state,  and  to  the  holders  of  lis  bonds,  | 
as  a  security  for  the  reimbarsement  of  the  loan.  No  exception 
IS  made  of  those  mortgages  given  by  persons  not  white,  and  not 
citizens  of  the  United  States.  It  would  lead  to  great  inconsist- 
ency to  suppose  that  the  legislature  intended  at  the  same  time  | 
to  annul  acts  of  mortgage,  which  they  accept  as  a  consideration 
upon  which  the  bonds  of  the  state  are  issued,  and  which  by  the 
same  act,  are  held  out  as  inducements  to  capitalists  to  loan  the 
capital  stock.  The  words  of  the  proviso  are  prospective  and 
refer  to  the  future.  The  only  doubt  arises  from  using  the 
words  ''  shall  be,"  instead  of  shall  become  ''  deviendra"  as  is  em- 
ployed in  the  French  text.  But  according  to  the  best  lexicog- 
raphers, the  words  to  be,  are  sometimes  used  as  synonymous 
with  to  become,  ''  to  be  made  to  he"  and  the  example  given  is, 
**  and  the  twain  shall  be  one  flesh,"  in  the  old  English  transla- 
tion of  the  bible.  Taken  in  this  sense,  we  may  fairly  conclude, 
that  the  legislature  only  intended  to  provide,  that  hereafter 
none  but  free  white  citizens  shall  become  stockholders,  either 
by  subscription,  under  that  section  of  the  act,  or  by  a  transfer 
of  existing  stock,  leaving  the  rights  of  all  who  were  at  that  time 
stockholders  unimpaired.  It  follows  as  a  necessary  conse- 
quence, that  the  president  and  directors,  by  a  negotiation  of 
the  rights  of  the  plaintiffs,  would  not  violate  any  condition 
upon  which  the  faith  of  the  state  has  been  pledged;  for  we  can 
not  coi^sider  the  legislature  as  having  required  or  imposed  a 
condition  constitutionally  and  legally  impossible,  that  of  anni- 
hilating the  acquired  and  vested  rights  of  the  plaintiffis  without 
their  consent. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 
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Tor  Tbial  Judob  is  hot  BsQumsD  to  Givs  Instbctotiovs  imlevaiit  to  the 
evidence  offered. 

Wages  and  Pbovisions  of  Crkw  abb  Subjects  or  Gbnbrai.  Atbbaob  for 
the  period  of  detention  of  a  vessel  at  an  intermediate  port^  where  neoet- 
ritated  for  the  repairing  of  the  injuries  of  the  vessel  inonrred  on  the 
voyage,  and  an  insurer  of  a  portion  of  the  vessel  is  therefore  liable  fbc 
his  proportion  of  such  expense. 
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RiOOTKRT  MAT  BK  HaD  FBOM  AN  InSURSB  07  BIS  PnopOBTioir  of  the  ex- 
penditnre  for  the  wages  and  proWaioiis,  in  an  action  upon  his  policy,  al- 
though the  amount  of  contribution  among  the  parties  had  not  been  pre- 
yioualy  settled,  where  the  only  property  to  contribute  was  that  an  ali« 
quot  part  whereof  was  covered  by  his  policy. 

Ebbob  in  Vbrdiot  Appbakino  as  a  Mattbb  ov  CAiauhATiov  will  be  cor- 
rected and  proper  Tardict  ordered  entered. 

The  opinion  states  the  case. 

Lockeit,  for  the  plaintiffs. 

Strawbridffe,  contra. 

By  Conrt)  Pobteb,  J.  This  action  is  brought  on  a  policy  of 
insniance,  executed  by  the  defendants  on  the  steamboat  Fair 
Star,  her  engine,  tackle,  etc.,  for  the  sum  of  five  thousand 
dollars,  the  one  fourth  of  her  value.  The  petition  charges  the 
loss  of  ten  thousand  dollars,  by  the  bursting  of  the  boilers 
caused  by  the  winds,  waves,  and  other  perils  insured  against; 
and  alleges  that  an  abandonment  was  made  to  the  company, 
who  by  reason  thereof,  have  become  liable  to  pay  the  sum  of 
^ye  thousand  dollars,  with  interest  and  costs. 

The  petition  further  alleges  that  the  boat,  engine,  tackle,  and 
materials,  have  sustained  an  average  loss  and  damage  to  the 
amount  of  ten  thousand  dollars,  in  consequence  of  the  perils 
insured  against,  and  it  concludes  by  a  prayer  for  the  condem- 
nation of  the  defendants  in  the  sum  of  five  thousand  dollars, 
with  interest  and  costs,  or  their  proportion  of  such  average  loss 
and  damages  as  the  petitioners  have  sustained. 

The  general  issue  was  pleaded,  and  the  cause  submitted  to  a 
jnty,  who  found  a  verdict  in  favor  of  the  plaintiffs  for  the  sum 
of  one  thousand  six  hundred  and  forty-five  dollars  and  forty 
cents,  with  interest  from  judicial  demand.  This  verdict  was  set 
aside  on  application  of  the  defendants,  and  a  new  trial  granted. 
The  jury  who  passed  on  it  the  second  time,  gave  a  verdict  in 
favor  of  the  petitioners  for  the  sum  of  one  thousand  five  hundred 
and  fifty  dollars,  with  interest.  On  this  finding,  the  court  below 
rendered  judgment  for  the  sum  just  stated,  with  interest  from 
judicial  demand.  The  defendants  made  an  unsuccessful  at- 
tempt to  obtain  a  new  trial,  and  appealed. 

There  are  two  bills  of  exception,  which  present  the  questions 
of  law  on  which  the  case  has  been  litigated.  One  is,  to  a  re- 
fusal of  the  court  below  to  charge  the  jury  that  the  insurers 
were  not  liable  for  losses  occasioned  by  the  negligence  or  mis- 
management of  the  insured  or  their  agents,  unless  so  expressed 
in  the  policy. 
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A  great  deal  of  research  has  been  exhibited  by  the  counsel  on 
both  sides,  in  the  discussion  of  this  question,  but  we  do  not 
find  it  necessary  to  express  an  opinion  on  it.  The  evidence 
is  spread  on  the  record;  and  we  are  unable  to  discover  anything 
in  it  which  authorizes  an  allegation  of  this  kind,  or  which  could 
have  required  the  application  of  the  doctrine  on  which  the  ap- 
pellants rely.  It  would  be  improper,  therefore,  to  remand  the 
cause  to  obtain  the  opinion  of  the  judge  a  qivo  on  an  abstract 
question,  not  necessary  to  the  decision  of  the  case. 

The  other  bill  of  exception  is  in  the  following  words:  "  At 
the  trial  of  this  cause,  the  counsel  for  the  defendants  moved 
the  court  to  charge  the  jury  that  the  wages  and  provisions  paid 
and  consumed  during  a  delay  to  repair,  or  after  the  accident  iu 
case  she  does  not  repair,  were  not  chargeable  to  the  insurers, 
under  a  partial  loss  on  the  hull  and  materials  of  a  vessel;  and 
the  court  refusing  so  to  charge  them,  the  defendants  tendered 
their  bill  of  exception,"  etc. 

We  will  first  examine  the  question,  whether  the  insurers  aie 
responsible  for  the  wages  and  provisions  of  the  crew  during  the 
time  the  vessel  remains  in  an  intermediate  port  for  repair,  and 
then  see  whether  there  was  error  in  the  judges  not  giving  the 
particular  charge  called  for,  and  if  there  was,  what  should  be 
the  effect  of  it. 

According  to  the  principles  adopted  in  the  English  courts, 
the  expenses  of  the  crew  for  their  wages  and  provisions  during 
the  detention  of  the  vessel  to  refit,  are  not  subjects  of  general 
average,  and  the  non-liability  of  the  insurers  to  reimburse  them, 
seems  well  established  in  that  country,  notwithstanding  some 
doubts  expressed  by  writers  on  this  branch  of  maritime  law. 

In  one  case,  which  came  before  the  court  of  king's  bench,  the 
reasoning  of  the  chief  justice  would  seem  to  show  the  propriety 
of  admitting  them  as  a  charge  against  the  insurers,  for  he  is  re- 
ported to  have  said:  *'  If  the  return  to  port  was  necessary  to  the 
general  safety  of  the  whole  concern,  it  seems  that  the  expenses 
unavoidably  incurred  by  such  necessity,  may  be  considered  as 
the  subject  of  general  average."  Subsequent  decisions,  how- 
ever, have  not  carried  out  the  doctrine  to  the  extent  contended 
for  in  this  case  by  the  appellees:  Parke  Ins.  174;  2  Condy's  Mar- 
shall, 720;  Hughes  Ins.  290,  292;  Beames,  166;  Benecke  on  In- 
demnity, 462;  Ab.  Sh.  (ed.  1829)  849;  8  Mau.  &  Sel.  482;'  4  Id. 
141;*  2  Barn.  &  Cress.  805.' 

In  France,  such  charges  were  reputed  general  average  if  the 

1 .  Pbmimtr  t.  VTtUdaMM.  a.  Power  ▼.  IFAitmorc  S.  Simomdt  t.  WkiU, 
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Teasel  was  hired  by  the  month;  but  if  hired  by  the  Toyage^  the 
expense  was  borne  alone  by  the  ship,  as  a  particular  average. 
Valin  Tehemently  contested  the  justice  of  such  a  distinction, 
and  the  commission  charged  with  the  preparation  of  the  late 
code  of  commerce  of  that  country,  abolished  it  by  the  work 
which  they  drew  up  for  legislative  adoption.  On  the  represent- 
ations, however,  made  by  the  tribunal  of  commerce  at  Havre,  it 
was  established,  and  is  now  the  law  of  that  portion  of  the  con- 
tinent of  Europe:  Emeregon,  vol.  1,  539,  625;  Poth.,  Traits  du 
Chartre  Partie,  No.  85;  Boulay-Paty,  vol.  4,  452,  454. 

The  law  merchant  of  the  United  States  is  contrary  to  that  of 
England  on  this  point,  and  does  not  recognize  the  distinction  of 
the  French  jurisprudence.  With  us  it  appears  well  settled  that 
the  wages  and  provisions  of  the  crew,  from  the  time  of  putting 
away  for  the  port,  and  every  other  expense  necessarily  incurred 
during  the  detention  for  the  benefit  of  all  concerned,  are  sub- 
jects of  general  average.  The  reasoning  of  Justice  Sewall,  in 
delivering  the  opinion  of  the  supreme  court  of  Massachusetts^ 
appears  to  us  to  express  with  clearness  and  coiTectness  the 
grounds  on  which  such  a  rule  has  been  established.  ''A 
liberal  construction/'  says  he,  ''in  this  respect  appears  con- 
ducive to  the  interest  of  the  insurers  in  the  benefit  they  derive 
from  every  reasonable  precaution  against  impending  and  ex- 
traordinary risks,  such  as  the  continuing  at  sea  with  a  vessel 
disabled  in  her  sails  and  rigging.  By  rendering  all  concerned 
liable  in  a  general  contribution  to  defray  the  extraordinary 
expenses  of  seeking  a  port,  and  of  the  detention  there  to  refit, 
the  hazard  of  opposing  interests  is  avoided,  and  a  security 
common  to  all  concerned  is  purchased,  as  it  ought  to  be, 
at  their  common  risk  and  expense:"  Ph.  Ins.,  848;  4  Mass. 
648;"  7  Id.  365;'  3  Kent  Com.  250;  4  Dall.  246;»  2  Binn.  547;* 
2  Wash.  C.  0.  226  f  2  Conn.  239.« 

Having  thus  ascertained  the  liability  of  the  defendants  for 
the  wages  and  provisions  of  the  crew,  during  the  period  the 
steamboat  was  detained  at  Biloxi,  our  next  inquiry  is  whether 
the  plaintiff's  can  recover  them  in  the  present  action.  The 
petitioners  demand  judgment  against  them  for  five  thousand 
dollars,  t>he  whole  amount  insured,  or  their  proportion  of  such 
average  loss  and  damage  as  the  plaintiffs  might  have  sustained; 
which  average  loss,  however,  they  aver  amounts  to  five  thou- 
sand dollars.     Under  these  allegations  we  lUiuk  the  plaintiffs 

1.  Paddlrford  ▼.  Boardmtm,       2.  Clark  ▼.  VniUd  /fU.  Co.  qf  Portland;  B.  C,  6  Am.  Deo.  SO. 
B.  JMcf  T.  Ins.  Co.  ^  North  Ameriaa,  4.  /«.  Co.  e/  North  Amtriea  r.  Jonm. 
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could  properly  prove  a  general  ayerage.  We  are  not  aware 
what  other  objection  could  be  made  to  the  action,  except  that 
of  the  amount  not  being  settled  bj  the  parties  subject  to  the 
contribution,  before  recourse  was  had  on  the  insurers. 

But,  although  the  decisions  are  somewhat  contradictory  on 
this  point,  we  apprehend  that  the  insured  may  do  so,  in  a  ease 
like  that  before  the  court,  where  it  is  not  shown  there  was  any- 
thing else  to  contribute  in  settling  the  average,  but  property  for 
which  the  defendants  are  responsible:  7  Johns.  412;*  Ph.  Ina 
353;  4  Binn.  602;*  1  Cai.  196." 

Under  this  view  of  the  case,  we  can  not  see  what  object,  use- 
ful to  the  defendants,  could  have  been  obtained  by  claiming  the 
instructions  from  the  judge  a  quo,  that  the  defendants  were  not 
responsible  on  a  partial  loss.  Admitting  they  are  not,  if  they 
were  so  on  a  general  average,  it  is  immaterial  how  the  judge 
charged  the  jury  on  this  point  in  relation  to  what  his  opinion 
was  requested. 

There  remains  for  our  consideration  the  amount  found  by  the 
jury.  On  questions  of  fact,  we  rarely  interfere  with  the  decision 
of  the  country.  If  we  do  so  on  this  occasion,  it  is  because 
taking  every  loss  proved  at  the  highest  rate  established  by  the 
evidence,  the  verdict  is  for  too  large  a  sum.  The  error,  there- 
fore, being  one  of  calculation,  it  behooves  us  to  correct  it. 
Taking  the  estimate  of  the  engineers  at  seven  thousand  dollars, 
and  deducting  from  it  one  third  of  the  difference  between  new 
materials  and  old,  we  have  four  thousand  six  hundred  and 
sixty-six  dollars.  To  this  must  be  added  the  amount  of  ex- 
penses (deducting  the  charge  for  attendance  on  the  boat  after 
her  arrival  in  New  Orleans,  four  hundred  and  twenty-seven  dol- 
lars and  fifty  cents,  leaves  one  thousand  one  hundred  and 
eighty-three  dollars  and  seventy-three  cents),  which  added  to 
four  thousand  six  hundred  and  sixty-six  dollars,  gives  five 
thousand  eight  hundred  and  forty-nine  dollars  and  seventy- 
three  cents.  From  this  must  be  deducted  one  fourth  of  the 
value  of  the  old  materials,  fifty  dollars,  and  we  have  five  thou- 
sand six  hundred  and  forty-nine  dollars  and  seventy-three 
cents,  of  which  the  defendants  are  responsible  for  one  fourth, 
that  is,  one  thousand  four  hundred  and  forty-nine  dollars  and 
ninety-six  cents;  from  which  two  per  cent,  is  to  be  deducted  ac- 
cording to  a  clause  in  the  policy,  and  the  balance  will  be  one 

1.  Jumel  T.  Mar,  Int.  Co.;  S.  C,  6  Am.  Deo.  S8S. 
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thottaand  four  hundred  and  twenty  dollars  and  niDetj-eigbt 
cents,  for  which  the  plaintifREi  are  entitled  to  judgment. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  distriet  court  be  annulled,  avoided,  and  reversed, 
and  the  verdict  set  aside;  and  it  is  further  ordered,  adjudged, 
and  decreed,  that  the  plaintiffs  do  recover  from  the  defendants 
the  sum  of  one  thousand  four  hundred  and  twenty  dollars  and 
ninety-eight  cents,  with  costs  in  the  court  of  the  first  instance; 
those  of  the  appeal  to  be  borne  by  the  appellees. 

Wages  aivd  Pbovisions  of  ths  Crkw  daring  the  detention  of  *yenel 
captored  and  carried  in  for  adjudication,  are  properly  subjectB  of  general 
avenge:  LeammooHk  v.  Ddqfield,  2  Am.  Dea  201,  and  note  207.  Where  a 
veoal  in  oonsequenee  of  damages  wai  obliged  to  seek  a  port  of  safety  to  refit, 
the  wages  and  provisions  of  the  crew  were  held  proper  subjects  of  general  arer- 
age,  daring  the  period  elapsing  from  the  first  deviation  to  setting  oat  again  on 
the  original  voyage:  Walden  v.  Le  Roy,  Id.  236.  But  where  a  vessel  was 
damaged  on  the  voyage  out,  and  in  consequence,  on  arrival  at  the  port  of  des- 
tination, was  oUiged  to  go  into  dock  for  repair,  bot  this  only  after  the  cargo 
had  been  delivered  and  the  freight  earned,  the  wages  and  provisiotts  of  the 
craw  daring  the  period  of  repair  were  held  not  proper  subjects  of  gsneral 
average:  Dunh/cofa  v.  Commercial  Jnt,  Co,,  6  Id.  374. 


Eastin  v.  Dugat. 

[10  LouniAXA,  186.] 

A  Debt  Sold  undbi  ExiEonrioy  against  the  Crxdito&is  not  Eztinouishxd 
by  its  purchase  by  the  debtor  through  a  third  person,  where  a  fair  price 
has  been  prevented  at  the  sale,  by  representations  of  the  debtor,  that  he 
did  not  really  owe  the  amount. 

A  DuTOft  IS  Bntitlkd  to  a  Credit  ok  his  Debt,  equal  to  tiie  amount  paid 
by  him,  in  its  attempted  purchase^  wherever  the  character  of  the  trans- 
action prevents  its  being  upheld  as  a  purchase. 

ImuKOTiON  suit.  The  case  was  before  the  court  in  1832: 
Eastkfi  v.  Dugat,  4  La.  397.  From  the  statement  of  facts  there, 
it  appeared  that,  in  a  petition  filed  bj  Eastin,  it  was  stated, 
that  daring  the  pendencj  of  a  salt  brought  by  Dugat  against 
Eastin,  a  judgment  creditor  of  the  former  had  his  claim  against 
Eastin,  which  was  the  object  of  the  suit,  sold  under  fieri  facias, 
and  it  was  purchased  by  Mayfield,  who  sold  to  Eastin.  After- 
wards, Eastin  not  having  pleaded  the  purchase,  Dugat  recovered 
judgment  against  him  and  sued  out  execution.  On  this,  Eastin 
procured  an  injunction,  alleging  that  the  claim  of  Dugat,  on 
which  judgment  had  been  obtained,  had  been  extinguished  by 
confusion,  Eastin.  who  was  the  debtor,  having  since  the  pur- 
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chose  becomo  the  creditor  of  it.  Dugat  obtained  the  dissolu* 
tion  of  the  injuDction,  and  Eastin  appealed.  The  judgment 
was  reversed  and  the  cause  remanded.  On  the  new  trial  the 
injunction  was  again  ordered  dissolTed,  and  damages  granted 
Dugat.    The  plaintiff  appealed. 

C.  Voorhiea,  for  the  plaintiff. 
Oarland,  contra. 

Bj  Court,  BuLLABD,  J.  This  case  was  before  the  court  at  a 
former  term  on  an  exception,  and  was  remanded  for  trial  upon 
the  merits:  See  4  La.  397. 

The  answer  of  the  defendant  contested  the  validity  of  the 
proceeding  had  in  execution  of  the  judgment  of  Wartelle  & 
Co.  against  him,  which  led  to  the  sale  of  the  debt  now  in  con- 
troversy, on  various  grounds.  The  opinion  we  have  formed 
upon  another  ground  of  defense  set  up,  renders  it  unnecessary 
to  examine  these  alleged  informalities  in  the  proceedings.  The 
defendant  alleges  that  the  plaintiff  interfered  in  the  sale  and 
proceedings  which  preceded  it,  and  represented  the  claim  of 
Dugat  against  him  as  of  no  value,  and  denied  its  justice,  and 
that  in  consequence  of  his  conduct,  no  fair  appraisement  could 
be  or  was  made;  that  it  was  cried  off  at  a  price  much  below  its 
value,  and  purchased  by  one  Mayfield,  who  was  acting  for  the 
plaintiff  himself. 

The  facts  proved  on  the  trial  are,  that  Eastin  stated  to  the 
appraisers  that  he  owed  Dugat  nothing,  and  that  the  claim, 
which  was  for  three  hundred  and  fifty  dollars,  was  appraised  at 
one  dollar.  After  the  sheriff's  sale  judgment  was  rendered 
against  him  for  that  amount,  and  he  then  acknowledged  that  he 
did  owe  the  money.  Eastin  furnished  Mayfield  the  money  to 
pay  for  the  claim,  and  it  was  sold  for  sixty-two  dollars,  and 
soon  after  transferred  by  Mayfield  to  Eastin.  At  the  sale  he 
took  aside  a  bidder,  and  upbraided  him  for  bidding  for  the 
claim  contrary  to  his  interest. 

Eastin  certainly  knew  whether  he  was  indebted  to  the  de- 
fendant or  not,  and  we  are  warranted  in  concluding,  from  his 
subsequent  acknowledgment,  that  the  amount  was  justly  due; 
uud  from  his  conduct  at  the  sale,  that  he  willfully  misrepre- 
sented the  state  of  the  case  to  the  appraisers,  with  a  view  to 
gain  an  unfair  advantage  of  the  defendant.  We  are  of  opinion 
that  he  ought  not  to  profit  by  his  own  wrong,  nor  derive  any 
advantage  from  a  sacrifice,  which  he  sought  to  inflict  on  his 
adversary.     Ex  turpi  causa  non  oritur  actio. 
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But  in  equity  the  plaintiff  is  entitled  to  a  credit  on  the  judg- 
ment for  sixty-two  dollars,  which  was  paid  by  him  in  discharge 
of  the  judgment  against  Dugat.  As  this  was  not  demanded  in 
the  court  below,  we  can  not  reverse  the  judgment  on  that 
account,  but  by  consent  of  parties  amend  it  in  that  particular. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  district  court  be  affirmed  with  costs,  but  that 
the  sum  of  sixty-two  dollars  be  credited  on  the  judgment  of 
Dugat  v.  Easlin,  as  paid  on  the  twenty-third  of  November, 
1880. 


Baoa  V.  Ramos. 

[10  LOUHUVA,  417.] 

TBI  TnLX  TO  Rial  Estatb  Bought  with  PA&TNXBaHip  FuRns  T«sti  in  the 

■eparaie  partnen,  as  joint  owners,  and  any  one  may  sell  his  ondivided 

share. 
▲  pARTna  SxLUifo  his  Right  in  Real  Estatb  Boitoht  with  Pabxnxbship 

Funds  is  liable  to  an  aoooont  to  his  copartners  for  the  price  paid. 
A  Sals  bt  a  Pabtneb  to  a  Ck>PARTNXR,  ov  his  Intb&ist  in  thb  Pabtnbr- 

8HIF,  bars  him  of  his  right  to  demand  partition  of  the  real  estate  pur* 

chased  with  the  partnership  funds. 

Thb  opinion  states  the  case. 
Oayo90^  for  the  plaintiff. 
Dunbar^  contra. 

By  Court,  Mabtin,  J.  The  defendants  are  appellants  from 
a  judgment  which  decrees  the  sale  of  a  house  and  lot  (pur- 
chased by  the  parties  to  this  suit,  during  the  existence  of  a 
commercial  partnership  between  them),  for  the  purpose  of  mak- 
ing a  partition. 

It  appears  that  after  the  purchase,  the  partnership  was  dis- 
solved by  agreement,  under  which  the  plaintiff  receiyed  the 
sum  of  two  hundred  and  fifty  dollars,  as  the  amount  of  his 
interest  in  the  partnership  concern.  The  defendants  having 
paid  this  sum  to  the  plaintiff,  retained  the  possession  of  all  the 
property  of  the  partnership,  and  continued  in  the  business  of 
the  concern. 

The  only  question  which  this  case  presents  is,  whether  the 
house  and  lot  was  part  of  the  partnership  property. 

The  counsel  for  the  plaintiff  and  appellee,  contends  that  this 
is  joint  property,  in  which  he  is  joint  owner,  and  not  partnev- 
ship  property:  La.  code,  2796;  3  La.  496. 
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The  act  of  sale  by  which  the  premises  was  acquired,  shows 
that  the  purchase  was  made  by  the  parties  to  this  suit  as  part- 
ners, trading  under  the  firm  of  Joseph  Bamos  &  Co.,  and  a 
note  was  given  for  one  half  of  the  price,  bearing  the  signatore 
of  the  firm.  The  partners  were  joint  owners,  and  either  of  them 
might  have  sold  his  undivided  share  or  interest  in  the  property, 
which  was  liable  to  seizure  for  his  private  debts:  3  La.  496. 
But  in  case  of  such  sale  and  seizure,  he  must  have  accounted  to 
his  partners  for  the  price.  Neither  could  he  have  occupied  auy 
part  of  the  property  for  his  private  use,  without  compensating 
his  copartners.  In  fact,  the  title  to  one  undivided  third  was  in 
him,  but  the  value  thereof  belonged  to  the  partnership.  When 
the  plaintiff  withdrew  from  the  partnership,  and  received  a 
given  sum,  he  relinquished  his  interest  in  the  value  of  the  house 
and  lot  in  question  to  his  copartners.  He  has,  therefore,  no 
right  to  demand  a  sale  for  a  partition,  as  immediately  after  it, 
the  price,  being  the  value  of  the  premises,  would  instantly  be- 
come the  property  of  the  defendants. 

The  distinction  which  we  have  taken  between  the  title,  by 
which  the  property  is  held,  and  the  value  thereof,  is  well  known 
in  the  other  states  of  the  union,  where  the  common  law  prevails. 
These  rights  are  there  distinguished  by  the  expressions,  "  legal 
title,"  and  '*  equitable  title."  There,  courts  of  equity  enforce 
the  rights  of  the  equitable  owner,  by  compelling  the  l^fal  one 
to  make  a  conveyance  to  the  other,  precisely  as  this  court  did 
in  the  case  of  EaU  v.  Sprigg,  7  Mart.  243  [12  Am.  Dec.  606J. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided,  and  reversed; 
and  that  ours  be  for  the  defendants,  with  costs  in  both  courts. 


Cited  in  Thmiuu  ▼.  ScoU,  3  Rob.  (La.)  258,  to  the  point  that  though  the 
legal  title  of  real  estate  bought  with  partnership  funds,  vests  in  the  partners, 
yet  that  the  equitable  title  is  in  the  partnership.  The  case  was  also  cited  ia 
McKu  v.  Chnffin^  2Z  La.  Ann.  418. 

Thsbb  IB  AT  Law  no  Partnership  as  to  Rbaltt,  and  thetefore  oas 
partner  may,  even  when  land  was  purchased  for  the  partnership  business 
convey  only  his  interest  therein,  regarded  as  a  tenant  in  common:  Coin  r, 
CoUa,  8  Am.  Dec  231;  Baker  v.  Wheeier,  24  Id.  60. 
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Hydb  t;.  MiBHiBflTPPi  Mabinb  and  Fibe  Ins.  Go. 

[10  LoosniMA,  OO.] 

Coin>mov  zv  ▲  Pouor,  not  PaaoxDiNie;  When.— A  oonditiaa  in  %  poUoj* 
thai  prior  dAOUigo  be  repaired,  does  not  postpone  the  attaching  of  the 
policy,  as  to  perils  embraced  by  it^  other  tiian  those  of  navigation,  where 
the  period  of  time  included  in  the  policy  is  so  shorty  that  to  require  the 
making  of  the  repairs  as  a  condition  precedent,  would  postpone  the  at- 
taching  of  the  pdicy  for  suoh  length  of  time  as  to  make  it  of  little 
▼alne. 

▲  C05inTzoir  that  Rbpatbj  bb  Mabb  to  a  VsasBL  imposes  upon  the  in- 
sured an  obligation  of  making  the  repairs  belors  again  exposing  the  vss* 
sel  to  the  perils  of  navigation. 

Thb  opinion  states  the  case. 

Strawbridge^  for  the  plaintiff. 

Lockett,  contra. 

By  Oonrt,  Mabtin,  J.  The  petitioners  allege  thafc  their 
steamboat,  Tom  Bowling*  was  insured  in  the  defendants* 
office,  by  two  monthly  policies.  That  on  their  application  for 
the  second  policy,  the  boat  had  sustained  considerable  damages, 
for  which  they  had  a  claim  on  the  defendants,  and  that  after- 
wards, while  she  was  at  the  risk  of  the  defendants,  under  thb 
second  policy,  she  was  entirely  lost  and  destroyed,  during  and 
in  consequence  of  a  storm;  wherefore,  they  claim  a  compensa- 
tion as  for  a  total  loss. 

The  defendants  pleaded  the  general  issue.  There  was  judg- 
ment for  the  plaintiff  for  four  thousand  dollars,  and  the  de- 
fendants appealed.  The  facts  alleged  in  the  petition  appear  to 
be  established. 

There  can  not  be  any  doubt  that  the  defendants  are  liable  for 
a  partial  loss,  under  the  first  policy.  The  doubt  whether  they 
be  so  for  a  partial  or  total  loss  on  the  second  arises  on  a  clause 
in  that  instrument,  in  which  it  is  stated,  that  the  insurance  is 
made  on  condition  that  the  damage  which  the  boat  sustained, 
while  she  was  at  the  risk  of  the  defendants  under  the  first 
policy,  should  be  repaired,  and  the  boat  put  in  as  good  a  con- 
dition as  she  was  preyious  to  the  accident,  which  occasioned 
the  damage  sustained  under  the  first  policy;  in  other  words, 
whether  this  was  a  condition  precedent,  postponing  the  risk 
until  it  was  accomplished.    We  are  of  opinion  it  was  not. 

The  risk  under  the  second  policy  began  on  the  twenty-fifth 
of  June,  at  twelve  o'clock,  at  noon.  The  accident  under  the 
first  policy  happened  on  the  twelfth  of  the  same  month.    As 
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the  second  policy  was  against  all  risks^  happening  between  the 
twenty-fifth  of  June  and  the  twenty-fifth  of  July,  it  is  clear 
that  it  was  not  the  intention  of  the  parties  that  the  obligation 
which  the  insured  incurred,  to  send  to  Little  Bock,  on  the 
Arkansas  riyer,  where  the  boat  lay,  and  have  the  repairs  com- 
pleted, should  suspend  the  risk  within  the  time  necessary  to 
effect  this,  which  probably  must  have  consumed  the  better  part 
of  the  time  for  which  the  insurance  was  made.  It  can  not  be 
believed  that  the  insured  would  have  paid  a  premium  for  thirty 
days,  in  order  to  have  the  boat  insured,  during  a  period  of  less 
than  fifteen  days.  If  the  risk  had  been  intended  to  be  post- 
poned until  the  condition  was  performed,  no  premium  could 
have  been  taken  for  the  time  necessary  to  do  so. 

The  condition  imposed  on  the  iusured  the  obligation  of  re- 
pairing the  boat  before  she  was  exposed  to  the  perils  of  navi- 
gation. In  the  mean  while,  any  risk  resulting  aliunde,  as  from 
fire,  was  covered  by  the  policy.  As  but  four  days  expired  be- 
tween that  on  which  tho  obligation  to  repair  was  incurred,  and 
the  storm  during  which  she  sunk,  it  is  clear  that  no  laches  can 
be  imputed  to  the  insured. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  t)arish  court  be  affirmed,  with  costs. 


Conway  v.  Williams'  Administbatob. 

[10  LODIBIAIIA,  6d8.] 

a  Gxnxbal  Ack>'owlki>om£nt  of  Indebtedness^  without  spedfying  tbm 
DAtare  or  extent  thereof,  in  favor  of  the  payee  of  a  note,  will  not  inter- 
rupt the  running  of  the  time  of  prescription,  as  to  such  note. 

The  opinion  states  the  ease. 

Bradford,  for  the  plaintiff. 

Boyle,  contra. 

By  Court,  Bcllabd,  J.  This  is  an  action  by  the  holder  of 
two  promissory  notes,  against  the  estate  of  the  maker.  The 
administrator  pleads  the  prescription  of  five  years.  Both  notes 
had  been  due  more  than  five  years  before  suit  was  brought; 
and  the  plea  of  prescription  must  prevail,  unless  it  be  shown  to 
have  been  interrupted  by  an  acknowledgment  of  the  debt  by  the 
maker. 

The  evidence  on  this  point  is  extremely  vague.  The  witness 
who  testifies  to  a  loose  conversation  between  himself  and  Will* 
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iams,  the  maker,  out  of  the  presence  of  the  plaintiff,  does  not 
pretend  that  any  particular  debt  or  amount  was  spoken  of,  but 
merely  that  Williams  said  be  was  indebted  to  the  plaintiff 
We  are  df  opinion,  that  the  acknowledgment  of  a  debt,  in  order 
to  interrupt  prescription,  must  be  specific,  an  acknowledgment 
of  the  debt:  La.  code,  3486,  3516,  3517,  3618;  3  La.  362. 

The  plea  of  prescription  was  properly  sustained.  It  is  there-* 
fore  ordered  that  the  judgment  of  the  court  of  probates  be  af- 
firmed, with  costs. 


s 


InDsninrE  Aoknowledomsnts  ot  Imdebtbdkbss. — ^The  doctrine  of  the 
principal  case  is  one  that  has  very  generally  commended  itself  to  the  courts 
of  this  country.  Its  reasonableness  Ib  easily  perceived,  for  were  a  general 
admission  of  indebtedness  to  remove  the  bar  of  the  statute  as  to  one  demand, 
then  would  it  also  do  so  as  to  all  others;  and  so  an  unguarded  expression 
could  be  tortured  into  an  admission  far  distant  from  the  real  intention  of  the- 
party.  Accordingly,  ever  since  the  courts  have  ceased  to  consider  the  stat- 
ute of  limitations  as  one  of  maleficent  purpose,  to  be  overthrown  upon  thee 
most  flimsy  of  pretexts,  such  general  admissions  have  been  considered  by 
most  courts  as  not  being  per  se  sufficient  to  remove  the  bar  of  the  statute: 
Martin  v.  Roach,  6  Qa.  21;  Burr  v.  Burr,  26  Pa.  St.  285;  Arey  v.  Stephenson^ 
11  Ired.  86;  Clarhe  v.  Duteher,  9  Cow.  674;  Conway  v.  Reyhum,  22  Ark.  290; 
Clarke  V.  Maguire,  35  Pa.  St  259;  Sherrod  v.  BumeU,  8  Ired.  310;  Lockliart 
V.  Eapea,  Dudley  (S.  0.)  321;  Bobbins  v.  Farley,  2  Strob.  348;  all  of  which 
cases  hold  that  an  acknowledgment  to  take  a  demand  from  the  operation  of 
the  statute  of  limitations,  should  be  clear  and  explicit  in  relation  to  the  sub- 
ject or  demand  to  which  it  refers. 

A  strong  instance  of  the  application  of  the  principle  is  to  be  found  in  Moore 
r.  Bank  qf  Columbia,  6  Pet.  92.  In  that  case  a  conversation  had  been 
overheard  between  defendant  and  certain  of  his  companions,  during  which  he 
said  that  he  was  clear  of  all  debt  *'  except  one  damned  five  hundred  in  the 
bank  of  Columbia,  which  I  can  pay  at  any  time."  It  was  proved  at  the  trial 
that  there  was  a  note  of  defendant  of  five  hundred  dollars  in  the  bank  at  the 
time,  and  that  no  other  indebtedness  of  his  existed  at  the  time.  Yet  the  ob- 
jection was  successfully  made  to  the  acknowledgment  that  it  was  too  vague 
and  indeterminate,  as  by  it  it  was  left  uncertain  whether  the  conversation 
referred  to  the  writing  in  question. 

In  Massachusetts  and  Maryland  a  doctrine  prevails  different  from  that  ob- 
taining in  the  other  states.  There  it  is  held  that  where  general  indefinite 
acknowledgments  have  been  made,  the  onus  lies  on  the  defendant  to  show 
his  reference  to  a  different  demand:  WhUttey  v.  Bigelow,  4  Pick.  110;  Bailey 
V.  Crane^  21  Id.  324;  Woodbridge  v.  Allen,  12  Mete.  470;  Ouy  v.  Tama,  6 
Gill,  86.  It  is  probable,  however,  that  proof  that  defendant  owed  several 
demands  at  the  time  that  the  acknowledgment  was  made,  would  shift  the 
burden  of  proof  from  himself  to  his  adversary:  Bailey  v.  Crane,  21  Pick. 
324;  Ouy  v.  Tama,  6  Gill,  86. 

In  Connecticut^  also,  though  the  generally  recognized  rule  was  declared  in 
force  in  Buckingham  v.  Smith,  23  Conn.  453,  it  appears  to  have  been  consid- 
erably cut  in  upon  by  Cook  v.  Martin,  29  Id.  63.  There,  upon  inquiry  made 
of  defendant  by  plaintiff  if  he  could  pay  him  what  **  he  owed  him,"  and  a  re- 
ply that  he  oould  not  then,  but  could  next  summer,  there  was  held  to  be  an 
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Mknowledgment  of  indebtedness  prima  fa/dt^  Including  all  demand^  and 
therefore  of  a  natore  to  have  been  left  to  the  jury. 

Whether  in  the  states  in  which  the  general  role  is  in  forea  a  gsnand 
acknowledgment  of  indebtedness  can  be  aided  by  proof  that  then  wma  OD|f 
one  debt  subsisting  at  the  time,  does  not  appear  to  have  been  decided;  the 
point  was  waiyed  in  Stafford  t.  Bryan^  S  Wend.  535,  the  ooart  there  con- 
tenting itself  by  declaring  that  as  at  the  time  the  acknowledgBaeot  was 
made  there  were  two  sabsisting  debts  from  defendant  to  piaintiffp  tiie  ac- 
knowledgment could  not  apply  to  cither  in  discharge  of  the  bar  of  the  atatata. 
The  case  of  Mwrt  y.  Bank  qf  Columbia,  6  Pet.  92,  goes  far  towards  deny* 
ing  the  aid  of  evidence  of  such  kind  to  aid  a  general  acknowledgment.  If 
the  acknowledgment^  however,  is  clear  in  its  reference  to  a  debt^  and  the 
unoertainty  is  as  to  whether  it  may  not  have  been  intended  of  another  claim 
than  that  before  the  court,  proof  that  no  other  such  claim  was  in  existence 
onght,  we  think,  to  remove  theobjeotifln  ol  uncertainty,  and  readier  the  ad- 
mission operative  to  revive  the  only  debt  to  which  it  could  possibly  apj^. 


Mabiatt  v.  Levee  Steam  Cotton  Fbess  Ga 

[10  LofTBUVA,  58B.] 

Tbs  Aosb  ot  a  PRismnr  of  a  Cospobation  done  in  the  management  of  the 
business,  and  within  the  scope  of  his  authority,  are  the  acts  of  the  cor- 
poration itself. 

ftK)Ov  ov  Delivjsbt  of  Pbopxktt  fob  ths  Px&fo&manob  of  Si&ticb 
THBBXON,  and  its  subsequent  loss,  is  a  sufficient  prima  /ads  showing  for 
the  plaintiff  suing  for  its  loss,  alleged  to  have  been  occasioned  by  owwilnai 
ness  and  neglect. 

Wbxbx  mo  Objection  has  bbbn  Raised  to  the  Katubb  of  thb  EvxDsmai^ 
introduced  in  proof  of  a  fact  on  the  trial,  the  objection  is  waived;  there- 
fore^ if  a  fact  be  proved  by  parol,  though  the  proper  evidenoe  sfaoald 
have  been  by  writings  if  the  objection  be  not  raised  on  thie  trial,  it  oan 
not  be  on  appeal 

The  opinion  illustrates  the  case. 
Carter,  for  the  plaintiff. 
Eaa,  contra* 

By  Court,  Mabtxn,  J.  The  petition  charges  that  the  defend- 
ants contracted  with  the, plaintiff's  agent  to  unload  a  boat-load 
of  coal,  for  a  fixed  price;  that  the  boat  was,  for  that  purpose, 
delivered  into  their  care  and  custody;  and  that  through  their 
carelessness  and  neglect,  the  boat  and  coal  were  sunk  and  de- 
stroyed, wherefore  he  prayed  for  damages. 

The  defendants  pleaded  the  general  issue.  There  was  a  ver- 
dict and  judgment  against  them,  and  they  appealed. 

Our  attention  is  first  drawn  to  a  bill  of  exceptions  to  the 
charge  of  the  court,  instructing  the  jury,  that,  if  they  believed 
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that  the  defeadants  engaged,  or  contracted,  as  agents  of  the 
plaintiff,  to  take  charge  of,  and  unload  the  boat,  and  that  it  was 
deUvered  into  the  charge  of  the  defendants,  it  is  not  neoessaiy 
for  plaintiff  positively  to  prove  negligence,  but,  after  show- 
ing a  delivery  of  the  boat,  it  is  incumbent  on  the  defendants  to 
show  that  the  boat  was  not  lost  through  any  negligence  on 
their  part.  That  the  Louisiana  code,  article  2299,  was  the  law 
of  the  land;  but  that  the  part  of  the  article  which  exempts 
principals  from  the  consequences  of  the  acts  of  their  agents, 
which  they  could  not  prevent,  was  contrary  to  general  princi- 
ples, and  had,  probably,  been  inserted  inadvertently;  but  that 
the  court  did  not  think  this  article  applied  to  the  present  case, 
because  no  company  can  act,  except  through  its  president  or 
other  agents;  and  in  acts  of  this  kind,  the  president,  or  other 
appointed  administrator  of  the  company,  is  the  company  itself, 
to  all  intents  and  purposes. 

It  does  not  appear  to  us  that  the  charge  is  an  erroneous  one, 
although  we  do  not  concur  in  the  opinion  expressed  therein, 
that  the  article^f  the  code  referred  to,  was  inserted  inadvert- 
ently. 

On  the  merits,  the  defendants,  and  appellant's  counsel  has 
uxged,  that  the  loss  was  not  proved  to  be  the  result  of  any  fault 
in  the  defendants.  That  the  defendants  were  not  liable,  be- 
cause it  was  not  proven,  that  the  loss  might  have  been  prevented 
by  them,  and  that  they  did  not  prevent  it. 

It  is  in  evidence  that  the  boat  was  taken  possession  of  by  the 
slaves  of  the  defendants,  after  the  contract  made  with  their 
agent,  and  by  his  order.  The  jury,  therefore,  correctly  con- 
cluded, under  the  charge  of  the  court,  that  the  defendants  were 
liable,  unless  they  prove  that  the  loss  was  the  result  of  some 
event,  not  within  their  control. 

With  equal  correctness,  and  under  the  direction  of  the  judge, 
the  jury  disregarded  the  second  point  of  defense.  In  the  argu« 
ment  before  us,  it  was  urged,  that  the  plaintiff  must  fail,  because 
he  has  not  proven  the  authority  of  the  person  who  acted  in  be- 
half of  the  defendants  in  making  the  contract  on  which  the  suit 
,  is  brought. 

The  witness,  who  was  the  agent  of  the  plaintiff  in  making  the 
contract,  has  sworn  that  he  made  it  with  the  agent  of  the  de- 
fendants, to  wit,  Mr.  Lepetre,  the  president  of  the  company. 
No  attempt  was  made  by  a  cross-examination,  to  cause  the  wit- 
ness to  state  the  grounds  of  his  knowledge  of  the  agency  of  the 
person  he  contracted  with.    Neither  was  any  exception  made 
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to  the  proof  of  this  agency  by  parol,  on  the  ground  that  the 
authority  of  this  agent  ought  to  have  been  proven  by  writing, 
as  a  company  oould  not  appoint  an  agent  by  parol.  It  is  also 
proven,  that  after  this  contract,  the  boat  was  taken  possession 
of  by  the  slaves  of  the  defendants,  and  it  must  be  presumed, 
with  the  consent  of  the  person  to  whom  the  defendants  have 
committed  the  charge  of  those  slaves. 

It  is  therefore  ordered,  adjudged,  and  decreed,   that  the 
judgment  of  the  district  court  be  afiirmed,  with  costs. 


Ak  OBJBonoN  TO  THB  Incomfbtbnct  ot  Evidkncs  is  waived  if  not 
made  at  the  time  that  the  evidence  is  o£fered:  WctU  v.  MaaeweUf  16  Am*  Dea 
891;  Carlton  v.  King,  23  Id.  295. 


Abnous  v.  Lesassieb. 

[10  LODHUXA,  093.] 

Ihvanot  ot  a  Pabtv  Ooktbactiko  can  not  be  set  up  by  the  other  party  In 
defense  to  an  action  brought  by  the  minor,  for  the  enforoement  of  the 
contract. 

Av  Heib  Assuming  thb  LiABiLrrncs  ov  a  Pubghaaxb  of  part  of  the 
succession  property  is  liable  to  his  co- heirs  therefor  only  in  the  amount 
due  them  of  the  unpaid  purchase  money,  and  not  in  the  amoant  dne  to 
each  upon  a  final  settlement  of  the  whole  snooession. 

The  case  appears  from  the  opinion. 

Davis,  for  the  plaintiff. 

Stacy  and  Labauve,  contra. 

By  Court,  Bullard,  J.  The  facts,  as  exhibited  in  the  record 
of  this  case,  are,  that  the  plaintiffs  minor  daughter,  the  defend- 
ant, Timoleon  Lesassier,  and  his  brother  Luke,  who  is  a  minor, 
are  the  heirs-at-law  of  Matilda  Bivas.  That  at  the  sale  of  the 
property  belonging  to  the  estate,  a  plantation  in  the  parish  of 
Iberville,  was  purchased  by  one  Woodward,  for  thirty-five 
thousand  one  hundred  and  ten  dollars,  payable  in  four  annual 
installments,  with  a  reservation  of  mortgage  on  the  land,  and 
for  better  security,  he  also  mortgaged  certain  slaves.  It  appears 
that  he  paid  eighteen  thousand  five  hundred  and  ninety-eight 
dollars  on  account  of  the  price;  and  having  been  evicted  of  a 
part  of  the  land,  in  an  action  brought  against  him  bj  one  Gamp, 
he  recovered  a  judgment  in  warranty,  against  the  heirs,  for  ten 
thousand  six  hundred  dollars,  leaving  a  balance  due  to  the 
heirs,  of  five  thousand  nine  hundred  and  twelve  dollars,  besides 
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interest.  On  the  twenty-seyenth  of  Januaiy,  1835,  Woodward 
and  the  heirs,  the  minors  being  represented  by  their  tutor,  and 
Lesasaier,  in  his  own  right,  being  of  age,  entered  into  a  contract 
under  private  signature,  afterwards  duly  recorded  in  the  parish 
of  Iberville,  by  which  it  was  agreed  and  stipulated,  that 
Woodward  sold  and  conveyed  to  GKmoleon  Lesassier,  the  tract 
of  land  in  question,  with  its  improvements,  for  the  price  of 
eighteen  thousand  five  hundred  and  ninety-eight  dollars,  pay- 
able in  three  annual  installments,  with  mortgage  on  th^  prop- 
erty. 

Eor  further  consideration  of  the  sale,  Lesassier,  in  his  per- 
sonal capacity,  and  Arnous,  in  his  own  right,  and  as  natural 
tutor  of  his  daughter  and  Luke  Lesassier,  in  his  own  person, 
expressly  agree  with  Woodward,  that  the  succession  sale  and 
adjudication  of  the  plantation,  remain  canceled,  rescinded,  and 
annulled,  and  Woodward  released  from  all  liability  whatever. 
The  last  clause  of  this  contract  is  in  the  following  terms: 
"  The  foregoing  act  of  sale  being  expressly  intended  and  un- 
derstood as  a  rescission  of  said  succession  sale,  adjudication 
and  deed  thereon  predicated,  as  a  taking  back  of  the  property 
by  and  on  the  part  of  the  above  parties  of  the  first  part,  as 
heirs  and  legal  representatives  of  said  Matilda  Bivas,  and  in 
their  personal  capacities,  and  the  mortgage  for  thirty-five  thou- 
sand one  hundred  and  ten  dollars  on  the  negroes  of  Elbert 
Woodward,  etc.,  is  hereby  released,  canceled,  and  discharged." 

On  the  twenty-first  of  February,  1835,  the  same  parties  went 
before  a  notary  public,  and  entered  into  a  more  formal  agree- 
ment in  the  nature  of  a  transaction  or  compromise,  for  the  pur- 
pose of  putting  an  end  to,  and  preventing,  all  litigation  and 
difference  between  them.  This  contract  embraces,  in  the  first 
place,  a  preliminary  statement  of  facts,  admitted  by  the  par- 
ties, in  which  are  recited  the  purchase  of  the  land  by  Wood- 
ward, the  payment  of  eighteen  thousand  five  hundred  and 
ninety-eight  dollars,  in  principal  and  interest,  the  eviction  of  a 
part  of  the  land  above  mentioned,  and  the  judgment  recovered 
by  Woodward  against  the  heirs,  for  ten  thousand  six  hundred 
dollars.  The  agreement  then  states,  that  Woodward  proposes 
a  compromise  on  the  following  basis,  to  wit:  That  he  sells  and 
conveys  to  Timoleon  Lesassier,  the  said  plantation  upon  the 
conditions,  that  Lesassier  should  put  himself  in  the  place  and 
stead  of  said  Woodward,  as  to  the  payment  of  all  sums  of 
money  due,  or  to  be  paid  to  the  co-heirs,  on  account  of  the  price 
of  the  plantation;  that  Woodward  be  discharged  from  all  lia« 
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bnity,  and  the  mortgage  on  his  property  be  canceled.  That  Lo- 
sassier  should  refund  the  sum  already  paid,  in  three  annual 
installments;  and  that  on  this  being  complied  with,  Woodward 
would  abandon  the  judgment  obtained  against  the  heirs,  and 
pay  another  judgment  of  six  hundred  dollars,  recoyered  fay 
Oamp;  and  finally,  that  Woodward  had,  previously,  by  act, 
under  priyate  signature,  dated  January  27,  1835,  sold  and  con* 
yeyed  to  Timoleon  Lesassier,  the  aforesaid  plantation,  with  its 
appurtenances. 

The  heirs  declare  that  they  accept  this  proposition;  they 
release  Woodward  from  all  further  responsibiliiy,  and  he 
renounces,  abandons,  and  releases  the  judgment.  The  last 
article  of  this  contract  declares,  that,  "  between  the  persons 
composing  the  party  of  the  second  part,  it  is  well  understood 
by  and  between  the  said  Timoleon  Lesassier  and  Ben6  Arnous, 
that  the  said  Timoleon  Lesassier,  in  purchasing  the  said  plan* 
tation  from  the  party  of  the  first  part,  he  comes  under  all  the 
liabilities  to  pay  the  price  thereof,  in  the  same  manner  said 
Woodward  became  subject  to,  at  his  purchase  thereof  as  afore- 
said." 

This  suit  is  brought  by  ono  of  the  co-heirs,  to  recover  of 
Lesassier,  her  share  of  the  original  price  of  the  tract  of  land,  as 
assumed  to  be  paid  by  the  latter,  and  to  maintain  her  right  of 
mortgage  and  vendor's  privilege. 

The  defendant,  in  his  answer,  alleges,  that  the  private  act  of 
the  twenty-seventh  January,  1835,  so  far  as  it  relates  to  the  in- 
terest of  the  plaintiff,  is  null  and  void,  unless  the  same  shall  be 
ratified  by  her,  on  attaining  the  age  of  majority.  That  the  suc- 
cession sale  could  not  be  legally  canceled,  and  the  property 
be  re-invested  in  the  heirs  without  the  authorization  of  the 
judge  upon  the  advice  of  a  family  meeting.  He  further  avers 
that  the  act  did  not  constitute  a  sale  to  him,  but  was  intended 
to  re-invest  said  property  in  the  succession,  and  that  the  sub- 
sequent authentic  act  was  a  nullity,  inasmuch  as  the  property 
had  already  been  re-invested  in  the  succession,  and  could  not 
legally  be  sold  to  the  respondent;  and  that  the  contract  is  not 
binding  on  the  plaintiff 's  pupil.  He  denies  that  he  has  any 
title  to  the  property,  except  as  one  of  the  heirs.  Finally,  he 
denies  that  he  has  received  a  good  and  valid  title;  avers  that 
he  is  in  danger  of  eviction,  and  prays  that  he  may  be  author- 
ized to  retain  the  price,  until  the  plaintiff  makes  him  a  complete 
and  perfect  title,  and  secures  him  from  all  danger  of  eviction. 

It  is  clear  that  the  defendant  was  not  without  capacity  to 
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pmchafiey  and  that  Woodward,  the  owner  under  the  former  ad- 
jndicaiion,  was  caj^able  of  selling.  As  between  them  the  con- 
tiacty  under  private  signature,  amounts  to  a  sale,  for  a  speoifio 
price,  a  part  of  which  the  Tendee  engages  to  pay  to  Woodward, 
and  a  x»art  to  the  heirs.  One  clause  in  the  contract  appears  a 
little  obaeure;  and  might  be  construed  to  mean,  that,  although 
in  relation  to  Woodward,  Lesassier  was  to  be  considered  as  the 
purchaser,  and  alone  bound  to  refund  the  part  of  the  price 
already  paid;  yet  as  between  the  heirs  themselves,  the  contract 
should  be  regarded  as  a  rescission  of  the  succession  sale,  leaving 
the  property  as  if  no  such  sale  had  taken  place.  And  yet.  Wood- 
ward does  not  sell  to  the  heirs  generally,  nor  do  they  come 
under  any  obligation  to  pay  any  part  of  the  price,  except  by 
implication.  If  this  contract  stood  alone,  perhaps  such  would 
be  its  effect  upon  the  heirs  themselves.  But  the  subsequent 
authentic  act  contains  a  clause,  assented  to  by  Lesassier,  wholly 
inconsistent,  it  appears  to  us,  with  such  a  pretension.  It  is 
expreesly  agreed,  that  Lesassier,  in  making  this  purchase, 
comes  under  all  the  liabilities  to  pay  the  price  which  Wood- 
ward was  under,  in  virtue  of  the  first  sale;  that  is  to  say,  he 
engages  to  pay  the  balance  due  on  the  first  purchase. 

But  it  is  contended,  that  these  contracts  are  null  and  void, 
because  the  defendant's  co-heirs  were  minors,  and  incapable  of 
validly  entering  into  such  a  contract,  without  the  advice  of  a 
family  meeting,  and  the  authority  of  the  judge.  We  concur  in 
the  view  taken  by  the  district  judge,  of  this  part  of  the  defense, 
that  the  defendant,  who  was  capable  of  binding  himself,  can 
not  avail  himself  of  the  incapacity  of  the  other  contracting 
parties.  Such  is  the  positive  doctrine  of  the  code,  often  recog- 
nized by  this  court:  La.  code,  art.  1785;  6  La.  231.^ 

In  endeavoring  to  ascertain  the  amount  due  by  Woodward 
to  the  heirs  at  the  time  of  his  sale  to  the  defendant,  it  must  not 
be  forgotten  that  he  had  already  paid  eighteen  thousand  five 
hundred  and  ninety-eight  dollars,  and  he  had  a  judgment  for 
ten  thousand  six  hundred  dollars,  which  was  a  legal  offset  for 
that  further  amount,  leaving  a  balance  of  five  thousand  nine 
hundred  and  twelve  dollars,  with  interest  according  to  the 
original  contract.  That  is  the  only  amount  which  the  heirs, 
collectively,  could  have  recovered  from  Woodward,  and  the 
plaintiff  is  entitled  to  one  third.  The  defendant  is  entitled  to 
a  credit  for  that  amount,  because,  by  the  contract,  he  takes  the 
place  of  Woodward;  and  as  he  gets  but  part  of  the  land  origin- 

1.  Duplatit  T.  Kamedjf, 
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ally  sold,  it  would  be  unjust  that  he  should  pay  the  whole  price, 
without  regard  to  the  part,  of  which  his  vendor  had  been  eyicted. 
The  district  court  appears  to  have  takeu  a  different  view  of  the 
rights  of  the  parties,  and  to  have  adjudged  to  the  plaintiff  the 
whole  amount  of  the  balance  supposed  to  be  due  her  by  the 
succession  of  her  mother.  But,  it  appears  to  us,  she  can  re- 
cover in  this  action,  only  so  much  as  the  defendant  owes  on  his 
purchase  from  Woodward,  without  regard  to  a  general  settle- 
ment between  the  co-heirs.  According  to  a  fair  construction  of 
the  contracts,  we  consider,  that  twenty-nine  thousand  one  hun- 
dred and  ninety-eight  dollars,  of  the  original  price,  had  been 
extinguished,  either  by  payments,  or  by  compensation,  conse- 
quent on  the  eviction,  and  that  Lesassier  owes  the  heirs  a  bal- 
ance of  five  thousand  nine  hundred  and  twelve  dollars,  with 
interest  at  ten  per  cent.,  from  April  1, 1833,  secured  by  the 
vendor's  privilege  on  the  land;  and  the  plaintiff  must  recover 
one  third. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided,  and  reversed; 
and  proceeding  to  give  such  judgment  as,  in  our  opinion,  ought 
to  have  been  rendered  below,  it  is  further  adjudged  and  deereed, 
that  the  plaintiff  recover  of  the  defendant  one  thousand  nine 
hundred  and  seventy  dollars  and  sixty-six  cents,  with  interest 
at  ten  per  cent.,  from  the  first  of  April,  1833,  and  the  costs  of 
the  district  court,  with  the  privilege  of  vendor  on  the  tract  of 
land  described  in  the  petition,  and  that  the  plaintiff  and 
appellee  pay  the  costs  of  this  appeal. 
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Emery  v.  Goodwin. 

[18  Kaivi,  U.] 
JuDOMBffT  IN  AN  Aotion  OV  DxBT  ON  A  Guasdiak's  Bonb,  alleging  £raad« 
nlent  management  of  the  plaintiff's  estate,  is  a  bar  to  a  suit  in  eqnity 
by  the  plaintiff  seeking  to  charge  the  gnardian  as  trustee  of  the  property 
alleged  to  have  been  misappropriated. 

Bill  in  equity  alleging  that  defendant  Goodwin  and  one 
Trafton,  guardians  of  the  plaintiff,  a  spendthrift,  gave  bonds  as 
the  law  directs;  that  they  were  licensed  to  sell  certain  of  the 
plaintiff's  realty  to  pay  his  debts;  that  they  sold  the  same  for  a 
sum  less  than  his  debts  and  far  less  than  its  value;  that  Good- 
win became  the  purchaser,  and  that  thirteen  months  thereafter 
he  sold  the  same  at  a  large  advance.  The  bill  prayed  an  ac- 
counting and  a  discovery  of  the  persons  to  whom  defendant 
sold  the  realty.  Flea  in  bar,  that  an  action  of  debt  was  brought 
by  the  plaintiff  in  the  name  of  the  probate  judge  on  the  bonds 
referred  to  in  this  bill;  that  in  such  action  plaintiff  alleged  the 
fraudulent  and  negligent  management  of  his  property  by  Good- 
win and  Trafton,  in  that,  among  other  things,  ''one  of  the 
guardians  was  a  purchaser  of  a  large  amount  of  timber  land; 
and  while  guardian,  sold  it  again  for  a  number  of  thousands  of 
dollars  more  than  he  gave,  which  speculation  should  be  for  the 
benefit  of  the  ward,  and  the  amount  should  have  been  credited 
in  the  guardian's  account;"  that  the  jury  found  a  verdict  ''that 
the  condition  of  said  bond  had  never  been  violated  by  them, 
as  the  plaintiff  has  alleged;"  that  the  causes  of  action  in  the 
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two  prooeeam£9  toe  (hi  eame,  and  Oiat  ihe  former  judgment 
rendered  on  said  yerdict  remains  in  foil  force  and  elfeet.  De- 
murrer to  this  plea. 

MeUen  and  D.  Ooodenow,  for  the  plaintiff. 

E,  and  J.  SJiepley,  conira. 

By  Court,  Weston,  0.  J.  The  plaintiff  has  filed  a  demurrer 
to  the  defendant's  plea,  and  the  question  is,  as  to  the  sufficiency 
of  the  plea,  in  relation  to  that  part  of  the  bill,  to  which  it  was 
intended  to  apply.  A  plea  may  be  interposed  to  part  of  the  bill; 
and  it  will  be  sustained,  so  far  as  it  may  be  a  good  bar  to  any 
of  its  material  allegations. 

It  is  insisted,  that  the  trust  charged  in  the  bill,  arising  from 
the  sale,  purchase,  and  resale  of  certain  estates  belonging  to 
the  plaintiff,  by  the  defendant,  his  guardian,  has  been  once  be* 
fore  a  court  of  competent  jurisdiction,  that  it  has  passed  in 
rem  judicatam,  and  ought  not  to  be  again  opened.  The  former 
suit  was  brought  in  this  court,  for  the  benefit  of  the  plaintiff, 
in  the  name  of  the  judge  of  probate,  for  this  county,  on  a  bond 
given  to  the  judge,  by  the  defendant,  with  sureties,  September 
7, 1829,  conditioned  for  the  faithful  performance  of  his  duties, 
as  guardian  to  the  plaintiff.  As  the  law  then  stood,  the  de- 
fendant was  to  give  the  same  bond,  for  the  faithful  discharge 
of  his  trust,  as  guardians  appointed  for  lunatics,  idiots,  and 
persons  non  compos.  In  the  revision  of  the  laws,  a  require- 
ment to  this  effect  of  such  guardians  had  been  omitted;  and  it 
was  not  imposed  by  statute,  until  after  the  date  of  the  bond 
under  consideration. 

But  although  the  reference  in  the  statute  then  afforded  no 
light,  in  relation  to  the  bond  to  be  given  by  guardians  to  spend- 
thrifts, it  was  manifestly  the  will  of  the  legislature,  that  such 
a  bond  should  be  taken  from  every  such  guardian;  and  it  was 
to  be  for  the  faithful  performance  of  the  trust  confided  to  him. 
If  the  judge  of  probate,  in  the  exercise  of  his  jurisdiction,  has 
no  right  to  require,  or  to  receive  a  bond,  except  where  it  is 
prescribed  by  statute,  about  which  we  give  no  opinion,  it  may 
be  strongly  urged,  that  the  bond  in  question  was  thus  pre- 
scribed. But  for  the  purposes  of  this  investigation,  it  is  suffi- 
cient to  say,  that  the  bond  was  given,  that  the  plaintiff  sought 
his  remedy  under  it,  that  no  objection  was  taken  to  its  validity, 
and  that  a  suit  upon  it  was  sustained  in  the  supreme  judicial 
court.  We  are  not  called  upon,  sitting  as  a  court  of  equity,  to 
examine  into  the  regularity  of  these  proceedings.    The  cases 
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of  Baker  t.  Mi^rgan^  2  Dow.  526,  and  of  ShoOenkirk  Y.Wheder,  8 
Johns.  Ch.  275,  vezy  strongly  point  out  the  impropriety  of  such 
an  interferenoe. 

If  the  court  had  jurisdiction  of  the  bond,  which  they  sus- 
tained, and  which  can  not  be  questioned  collaterally  under  this 
bill,  did  it  involve  the  trust  upon  which  the  defendant  is  now 
sought  to  be  charged?  We  are  of  opinion,  that  it  did  expressly 
and  directly.  The  trust  charged  is  an  official  trust,  the  faithful 
fulfillment  of  which  conatituted  the  principal  condition  of  the 
bond.  The  brief  statement  of  the  plaintiff  in  that  suit,  which 
by  oor  law  is  a  substitute  for  special  pleading,  charges  the  de- 
fendant generally,  with  unfaithfulness  in  the  discharge  of  his 
trust  as  guardian,  and  with  negligent  and  fraudulent  manage- 
ment of  the  property  of  his  ward.  He  then  proceeds  to  point 
out  certain  specifications.  Of  what?  Unfaithfulness  in  the 
trust  is  as  much  involved  in  them  as  negligent  and  fraudulent 
management.  If  either  was  made  out,  the  condition  was 
broken.  Among  the  specifications  is  the  very  ground  upon 
which  a  trust  in  favor  of  the  plaintiff  is  based  in  the  bill. 

It  is  contended,  that  the  failure  of  the  plaintiff  to  recover  in 
the  former  suit  may  have  been,  because  the  defendant  might 
not  have  been  cited  to  account  in  the  probate  office.  An  ad- 
ministrator is  required  by  law  to  give  bond,  conditioned  to  re- 
turn an  inventory  of  the  estate  within  three  months,  and  to 
render  an  account  of  his  administration  within  one  year.  It 
has  been  held,  that  before  he  can  be  charged  upon  the  bond, 
for  a  failure  of  these  duties,  he  must  be  first  cited  to  return  an 
inventory,  or  to  account  in  the  probate  office:  Nelson  v.  Jaquea, 
1  Ghreenl.  IS&K  Potter  v.  TUcamb,  7  Id.  802. 

These  are  positive  requirements,  in  regard  to  which  the  place 
where,  and  the  tribunal  before  which  the  business  is  to  be  trans- 
acted, is  the  court  of  probate.  The  guardian  has  duties  to  per- 
form, in  the  comfortable  maintenance  of  the  ward  and  his 
family;  in  the  collection  and  payment  of  his  debts,  and  in  the 
management  and  preservation  of  his  property.  And  although 
he  acts  under  the  supervision  of  the  court,  by  which  he  is  ap- 
pointed, and  may  doubtless  be  cited  to  give  an  account  of  his 
trust;  yet  this  is  not  a  duty  directly  and  affirmatively  prescribed 
by  statute,  as  it  is  in  the  case  of  administrators.  The  duty  of  a 
guardian,  imposed  by  statute,  and  secured  by  bond,  does  not 
depend  upon  the  injunction  of  the  probate  court.  He  could 
not  be  cited  to  appear  there,  and  fulfill  his  trust.  That,  with 
tha  exception  of  the  return  of  an  inventory,  is  to  be  performed 
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elsewhere.    And  if  not  performed,  the  condition  of  his  bond  is 
broken. 

We  are  not  satisfied,  that  before  an  action  can  be  maintained 
apon  a  guardian's  bond,  he  must  be  first  called  upon  to  appear 
in  the  probate  court,  and  show  how  he  has  fulfilled  his  duties. 
And  if  it  were  necessary,  no  such  point  was  raised  between  the 
parties.  No  averment  to  this  effect  was  necessary  in  the 
declaration,  which  was  debt  on  bond.  The  defendant  and  his 
sureties  did  not  place  their  defense  upon  this  ground,  in  their 
brief  statement;  but  relied  upon  a  general  performance  of  the 
condition  of  their  bond.  The  plaintiff  in  his  counter  statement 
pointed  out  certain  breaches,  upon  which  the  parties  were  at 
issue.  The  jury  found  for  the  defendant.  If  they  had  found 
for  the  plaintiff,  and  the  defendant  had  thereupon  insisted,  that 
he  was  not  charged  by  the  verdict,  because  there  was  no  proof, 
that  he  had  been  cited  before  the  probate  court,  it  might  well 
have  been  replied,  that  he  put  no  such  point  in  issue.  That  he 
must  be  regarded  as  having  waived  the  objection.  That  he 
could  not  be  permitted  to  take  the  chance  of  a  verdict  in  his 
favor,  and  then  interpose  a  ground  of  defense,  which  if  earlier 
made  might  have  been  removed  by  competent  proof.  But  as 
has  been  before  intimated,  whether  that  suit  was  regularly 
conducted  or  not,  it  is  not  our  present  business  to  determine. 
It  sufficiently  appears,  that  the  jury  have  found,  that  there  was 
no  breach  of  the  condition  of  the  bond. 

But  assuming,  that  the  jury  responded  only  to  the  ground  of 
fraud,  made  by  the  plaintiff  in  his  brief  statement,  as  his  coun- 
sel insist,  and  negatived  the  breaches  assigned,  because  not 
satisfied  that  fraud  existed;  it  appears  to  us,  that  the  plaintiff 
might,  and  should  at  the  time,  have  protested  against  so  limited 
a  finding.  Or  if  that  was  right  under  his  brief  statement,  it 
was  his  own  fault  thus  to  have  narrowed  his  ground  of  action. 
The  bond  was  to  secure  the  performance  of  the  defendant's 
trust.  The  plaintiff  elected  to  resort  to  that  remedy.  The 
trust  was  directly  open  to  inquiry;  but  fraud  only,  as  it  was  evi- 
dence  of  a  breach  of  trust.  Nor  can  we  entertain  a  doubt  that  the 
whole  subject-matter,  the  bond  with  its  condition,  was  within 
the  jurisdiction  of  the  court  in  that  suit.  To  enforce  the  faith- 
ful performance  of  the  trust,  was  the  very  object  of  the  bond. 
A  suit  rightfully  brought  upon  that  bond,  carried  with  it  neces- 
sarily a  right  to  inquire  as  to  the  trust.  The  one  was  inaepara- 
ble  from  the  other. 
It  18  an  elementary  principle,  of  high  importance  in  the  ad* 
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ministration  of  justioey  that  the  judgment  or  decree  of  a  court 
of  competent  jurisdiction  is  final,  as  to  the  subject-matter  de- 
termined, and  that  it  can  not  be  opened,  before  any  court  of 
concurrent  jurisdiction.  The  authorities  go  further;  and  main- 
tain the  position,  that  the  parties  are  concluded,  as  to  whatever 
might  have  been  litigated  or  decided  in  a  former  suit:  Marriot 
y.  Bampton,  7  T.  B.  269;  Le  Ouen  v.  Oouverneur  etdl.fl  Johns. 
Gas.  436  [1  Am.  Dec.  121].  Kent,  J.,  in  the  last  case  says,  he 
knows  but  two  exceptions  to  this  rule;  the  case  of  mutual  deal- 
ings, where  the  defendant,  who  omits  to  set  off  his  counter  de- 
mand, may  bring  a  cross  action;  and  the  case  of  ejectment, 
according  to  the  JBnglish  and  New  York  practice,  where  the  de- 
fendant, neglecting  to  bring  forward  his  title,  is  not  precluded 
by  a  recovery  against  him  from  availing  himself  of  it  in  a  new 
suit. 

The  principle  is,  that  every  man  is  bound  to  take  care  of  his 
rights,  and  to  enforce  them,  when  opportunity  is  afforded  him. 
In  Bateman  y.  WiUoe^  1  Sch.  &  Lef.  201,  Lord  Chancellor  Bedes- 
dale,  says:  "The  inattention  of  parties  in  a  court  of  law,  can 
scarcely  be  made  a  subject  for  the  interference  of  a  court  of 
equity;  there  may  be  cases  cognizable  at  law«  and  also  in  equity, 
and  of  which  cognizance  can  not  be  effectually  taken  at  law, 
and  therefore  equity  does  sometimes  interfere;  as  in  cases  of 
complicated  accounts,  where  the  party  has  not  made  defense, 
because  it  was  impossible  for  him  to  do  it  effectually  at  law;  so 
where  a  verdict  has  been  obtained  by  fraud,  or  where  a  party 
has  possessed  himself  improperly  of  something,  by  means  of 
which  he  has  an  unconscientious  advantage  at  law,  which  equity 
will  either  put  out  of  the  way,  or  restrain  him  from  using;  but 
without  circumstances  of  that  kind,  I  do  not  know  that  equity 
overdoes  interfere  to  grant  a  trial  of  a  matter,  which  has  already 
been  discussed  in  a  court  of  law,  a  matter  capable  of  being  dis- 
cussed there,  and  over  which  the  court  of  law  had  full  jurisdic- 
tion." In  Simpaan  v.  Hart^  1  Johns.  Gh.  91,  Chancellor  Kent 
says,  he  knows  of  no  modem  case,  where  a  bill  has  been  sus- 
tained  upon  a  point,  which  had  been  before  a  court  of  law  of 
competent  authority,  except  *'  upon  some  new  matter  of  equity 
not  arising  in  the  former  case,  or  for  some  relief,  to  which  the 
powers  of  the  court  of  law  were  not  fully  and  effectually  ade* 
quate.''  The  foregoing  are  the  principal  cases,  cited  for  the 
defendant  upon  this  point.  Others  to  the  same  effect  have 
been  also  cited;  and  they  might  be  further  extended. 

In  the  opinion  of  this  court,  they  apply  with  great  force  to 
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the  case  befors  us.  1.  Beoaose  the  iraet,  aoiight  to  be  eofofoed 
in  the  bill,  appears  to  us  to  be  involyed  in  the  former  iasae. 
2.  If  it  was  not,  it  was  directly  within  the  condition  of  the 
bond,  and  might,  and  should  hare  been  distinctly  presented. 
8.  It  was  a  trust,  neoessarily  within  the  jurisdiction  of  the 
court,  entertaining  that  suit.  And  lastly,  the  faets  from  which 
it  arises  were  then  known  and  set  forth  in  the  plaintiff's  brief 
statement.  The  demurrer  to  the  defendant's  plea  in  bar,  is 
accordingly  overruled. 


FOBUR  JUDOMSBTT,  WEXK  A  BaB  OR  ESTOPPIL   AHB  WhSV  SOT.— ThiS 

dftcarioDB  in  this  series  on  this  subject  are  oolleoted  in  the  note  to  Sadmam 
▼.  Cooper^  26  Am.  Dec.  000. 


POBTEB   V.  HOOPEB. 

[IS  MAOn,  35.] 
A  TiNAlfT  IN  OOMMOSr  OVA  MiLL  CAN  NOT  BsiNO  TbBSFASS  SgldllBt  his  OP* 

tenant^  on  the  ground  that  the  latter  entered  into  the  ezdosiTe  oooa- 
panoy  of  the  mill. 
Tbsspass  fob  thb  Mxsnb  Pbotits  bt  a  Tenant  in  Common  can  not  be 

maintained  without  an  actual  ouster. 

Tbsspass  quare  clauswm^  by  plaintiff  against  his  co-tenants  in 
a  certain  saw-mill,  who,  it  was  alleged,  entered  into  the  mill, 
deforced  the  plaintiff,  and  kept  him  out  of  the  use  and  occupa- 
tion thereof.  The  court  ordered  a  nonsuit,  whence  exceptions 
were  taken. 

JfeQen  and  D.  OoodenoWf  for  the  plaintiff. 

J.  Shepley,  contra. 

By  Oourt,  Westox,  C.  J.  If  one  tenant  in  common  oosfti 
his  companion,  the  party  injured  may  yindicate  his  right  in  a 
real  action.  And  it  was  decided,  in  the  case  of  ChodiiOe  t. 
Tombs,  3  Wils.  118,  that  after  having  obtained  judgment  in 
ejectment,  he  might  maintain  an  action  of  trespass  for  mesne 
profits;  but  the  opinion  of  the  court  was  founded  upon  the 
judgment,  as  evidence  of  an  actual  ouster,  from  the  time  of  the 
demise  until  it  was  rendered. 

In  FavrcUxim  v.  Shackleton,  5  Burr.  2604,  it  was  held  that  the 
receipt  of  the  whole  profits  of  an  estate  by  one  tenant  in  com- 
mon, for  a  period  of  twenty-six  years,  without  accounting  to 
his  companion,  did  not  amount  to  an  actual  ouster,  which  is,  in 
other  words,  a  disseisin.    That  decision  had  the  effect  to  pro- 
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teet  the  other  co-tenant  from  being  barred  hj  the  statute  of 
limitations.  Bat  it  is  an  authority  to  show  that  an  actual  ouster 
is  an  adverse  holding,  accompanied  with  acts  or  declarations, 
indicating  a  denial  of  the  title  of  the  other  co-tenant.  If,  how- 
ever, the  facts  in  that  case  had  not  been  qualified  by  the  cir- 
cumstances adverted  to  in  the  opinion  of  the  court,  they  might 
have  been  left  to  the  juzy  as  evidence  of  an  actual  ouster.  In 
McClung  v.  .Boss,  5  Wheat.  116,  the  court  held,  that  although 
one  tenant  in  common  may  oust  his  co-tenant  and  hold  in  sev- 
eralty, yet  that  a  silent  possession,  accompanied  with  no  act 
which  can  amount  to  an  ouster,  or  give  notice  to  his  co-|;enant 
that  his  holding  is  adverse,  ought  not  to  be  construed  into  an 
adverse  possession. 

In  Doe  V.  Pro89er,  Gowp.  217,  a  sole  and  uninterrupted  pos- 
session by  one  tenant  in  common  for  thirty-six  years,  without  any 
account  to,  or  demand  made,  or  claim  set  up  by  his  companion, 
was  regarded  as  sufficient  evidence  for  a  juxy  to  presume  an  ao» 
tual  ouater  of  the  co-tenant.  And  Lord  Mansfield  held,  that  if 
one  tenantin  common  in  possession  denies  the  title  of  his  com- 
panion, his  possession  becomes  adverse,  and  amounts  to  an 
ouster.  And  undoubtedly  an  ouster  may  be  proved  by  any 
competent  evidence,  of  a  character  to  satisfy  a  jury  that  the 
tenant  in  possession  claims  to  exclude  his  companion  altogether. 
Nothing  short  of  this  can  constitute  an  actual  ouster  or  dis- 
seisin. Whether  if  such  ouster  or  disseisin  is  purged  by  entry, 
the  party  injured  may  thereupon  maintain  trespass  for  the 
mesne  profits,  as  he  might  after  he  had  obtained  judgment  at 
law  for  possession,  it  is  not  necessary  to  decide  in  this  action. 
Nor  is  it  necessary  to  determine  whether  the  deforcement,  of 
which  the  plaintiff  complains,  while  it  existed,  might  not  have 
been  treated  by  him,  as  an  ouster  or  disseisin  at  his  election,  for 
the  sake  of  the  remedy  by  a  writ  of  entry,  it  being  the  opinion 
of  the  court,  that  trespass  for  the  mesne  profits  cannot  be  main- 
tained without  an  actual  ouster,  if  it  can  without  previously  ob- 
taining judgment  at  law  for  possession. 

The  declaration  does  not  charge  the  defendants  with  having 
ousted  or  expelled  the  plaintiff  from  his  freehold,  but  with  hav- 
ing held  him  out  of  the  use  and  occupation  of  his  proportion  of 
the  mill  and  privilege,  from  the  first  of  February,  1830,  for  the 
period  of  one  year  and  nine  months.  And  the  plaintiff  offered 
to  prove  at  the  trial,  that  the  defendants  so  held  him  out,  until 
they  surrendered  his  proportion  to  him  in  October,  1831 .    There 

is  nothing  either  alleged,  or  proposed  to  be  proved,  like  an  aot* 
Dm.  v« 
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ual  ouster  or  denial  of  the  plaintiff's  title.  The  injury  then 
consists  in  the  defendants'  entry  and  exolusive  occupancy  for 
the  period  charged.  And  this  is  not  a  trespass.  Tho  defend- 
ants, if  they  had  not  been  the  major  owners,  had  an  equal  right 
to  the  possession  with  the  plaintifll  In  Bising  et  al.  y.  8tan^ 
nard,  17  Mass.  282,  the  court  say,  that  before  partition,  each 
*'  tenant  in  common  has  a  right  to  occupy  any  part  of  the  com- 
mon property,  and  may  assign  such  possessory  right  to  a  stran- 
ger. He  may  even  occupy  the  whole,  without  being  a  trespasser.** 
His  co-tenant  may  be  prejudiced  by  his  ezclusiye  occupancy, 
but  he  can  not  charge  him  as  a  wrong-doer. 

The.  plaintiff's  remedy  consisted  in  his  right  to  take  posses- 
sion of  the  whole  himself,  if  he  could  do  it  peaceably.  Or  he 
might  maintain  an  action  of  account,  or  eyen  of  asBumpirit 
against  the  defendants,  if  they  had  received  more  than  their 
proportion  of  the  profits.  In  the  former  action  between  theed 
parties,  2  Fairf .  170,  the  court  do  not  deny,  that  if  the  defend- 
ants had  received  more  profits  than  they  had  a  right  to  retain, 
it  might  have  been  recovered  under  the  count  for  money  had 
and  received. 

If  the  defendants  had  removed  any  of  the  plaintiff's  timber 
or  boards  from  the  miU,  or  its  appurtenances,  where  he  had  an 
equal  right  to  place  them,  or  had  taken  any  of  the  oommon 
property  from  him,  while  in  his  use,  or  had  actually  expelled 
him  from  the  premises,  they  would  have  been  trespassers;  bat 
no  averments  are  made,  or  proof  offered  to  this  effect. 

If  it  had  appeared,  that  there  had  been  an  allotment  to  the 
plaintiff  for  a  certain  period  of  part  of  the  mill,  if  it  could 
have  been  practically  and  beneficially  done,  and  the  defendants 
had  entered  upon  his  part,  within  the  period  limited,  we 
doubt  not  the  plaintiff  could  have  maintained  trespass  quare 
dausum  against  them:  Welden  v.  Bridgewaier^  Oro.  Elis.  421* 
And  we  perceive  no  reason  why  he  might  not  have  done  so,  if 
there  had  been  legally  assigned  to  him  the  whole  mill,  for  any 
certain  and  definite  time,  and  they  had  entered,  while  he  was 
entitled  to  the  several  and  exclusive  occupancy.  But  this  does 
not  appear;  nor  can  we  regard  it  as  deducible  from  the  fact, 
admitted  by  the  plaintiff,  that  the  parties  were  tenants  in  oom- 
mon of  the  premises  in  controversy,  and  that  they  held  it,  an 
such  property  is  usually  held.  We  are  not  aware  of  any  settled 
usage,  in  regard  to  the  occupancy  of  mills  owned  in  com- 
mon, of  which  we  can  take  judicial  notice.  If  the  plaintiff 
would  chaige  the  defendants  with  any  trespass,  upon  his 
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to  ocoapy  in  aeveraltj,  he  should  have  proved,  or  have  offered 
to  prore  it  affirmatiyely. 

Upon  the  whole,  as  the  case  is  presented^  the  opinion  of  the 
oourt  is,  that  the  nonsuit  was  properly  ordered. 

Exceptions  overruled. 

Trxspass  bt  Ovs  Oo-tbnant  against  Another.— It  may  be  conaidexed  m 
the  almost  uaivenal  rale,  that  an  action  of  trespass  is,  nnder  certain  dream- 
stances,  an  appropriate  remedy  for  the  redress  of  an  injnry  committed  by 
one  oo-tenant  against  another.  For  sach  a  period  of  time  has  this  been  the 
recognized  law,  both  in  this  coantry  and  in  England,  that  it  is  a  matter  of  sur- 
prise that  there  shoald  be  any  gainsaying  it.  In  Wait  v.  HiehanUon,  33  Vt. 
190,  and  in  Bobert$  v,  McOraw^  11  Bash,  26,  however,  general  langaage  is 
employed  which  might  be  constraed  to  conmiit  the  ooarts  to  the  opinion 
that  trespass  could  not  be  sustained  by  a  tenant  in  common  against  a  co- 
tenant.  Bat  in  looking  at  the  facts  then  before  the  court,  with  reference  to 
which  it  is  always  necessary  to  consider  judicial  utterances,  it  may  be  said 
that  the  conditions  univenally  required  to  sustain  the  action  were  not 
present. 

Perhaps  the  earliest  snggestion  of  the  oases  in  which  trespan  cooUL  be  re- 
sorted to  between  co-tenants  is  found  in  Coke's  Commentary  on  Littleton^  at 
200  b.  In  the  diseussion  of  tenants  in  common,  it  is  said:  '*  If  two  tenants 
in  common  be  of  a  dove-house,  and  the  one  destroy  the  old  doves,  whereby 
the  flight  is  wholly  lost,  the  other  tenant  in  common  shall  have  an  action  in 
treqpasse^  quan  vi  et  armU  edumbare  UpF /regit  et  dvcenUu  cohmUnu  pretfj. 
40  «.  hUm/eeetf  per  quod  volaiiim  columbaria  mu  totaliter^  amidL'  for  the  whole 
flight  is  destroyed,  and  therefore  he  can  not  in  bar  plead  tenancie  in  common. 
And  so  it  is  if  two  tenants  in  common  be  of  a  parke,  and  one  destroyeth  all 
the  deer,  an  action  of  trespasse  lieth.  If  two  tenants  in  common  be  of  land 
lad  of  mete  stones,  pro  metis  et  htmdie,  and  the  one  take  them  up  and  oarrie 
them  away,  the  other  shall  have  an  action  of  trespasse  qyareviet  armU  against 
him,  in  like  manner  as  he  shall  have  for  the  destraction  of  doves.  If  two 
tenants  in  common  be  of  a  folding,  and  the  one  of  them  disturbe  the  other  to 
erect  hurdles,  he  shall  have  an  action  of  trespasse  quare  vietamUe  for  this 
distorbanoeu*' 

As  is  stated  in  the  above  passage*  the  destraction  of  the  article  held  in  oom- 
mon  destroys  the  co-tenancy,  which  can  not  thereafter  be  set  up  as  a  de- 
fense. And  this  fact,  the  destruction  of  the  common  property,  in  one  of  the 
eireunutances  warranting  the  bringing  of  trespass  by  one  against  his  co-ten- 
ant. The  other  instance  in  which  the  action  will  lie,  is  where  there  has  been 
an  caster  of  a  oo-tenant  from  the  common  property:  IVeeman  on  Co-tenancy 
and  Partition,  sec.  298. 

With  respect  to  aoo-tenancy  of  chattels,  as  each  is  entitled  to  the  posBBSsion 
thereof,  the  exclusive  possession  by  one  merely  will  not  entitle  the  other 
oo-tenant  to  an  action  therefor.  Littleton,  200  a,  section  323,  says:  "  If  one 
take  the  whole  to  himself  out  of  the  possession  of  the  other,  the  other  hath 
no  remedy  but  to  take  this  from  him  who  hath  done  to  him  the  wrong,  to 
occupy,  etc,  when  he  can  see  his  time."  It  is  only  upon  the  destruction  of 
the  joint  property,  or  upon  such  a  disposition  thereof  as  is  tantamount 
thereto,  that  trespass  will  lie  between  co-tenants  of  a  chattel:  Lucas  v.  Woe* 
mm,  24  Am.  Deo.  266;  8.  C,  2  Dev.  Law,  398;  WeUh  v.  Clark,  12  Yt.  681; 
Tubbe  ▼.  Siehardeoih  6  Id.  442;  S.  C,  27  Am.  Dec  670;  OviaU  ▼.  Sage,  7 
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Conn.  95;  1  Water,  on  Tres.,  sec.  554.  These  dedsiona  fanush  examples 
of  what  would  or  woold  not  be  deemed  a  destmction  of  a  chattel  held 
in  common.  In  Lucaa  v.  }Vas9on,  the  common  property  was  cotton,  and  it 
had  been  removed  by  the  defendant,  in  whose  possession  it  was,  to  a  place 
unknown  to  the  plaintiff,  '*so  that  as  to  him  it  is  wholly  lost,  and  from  its 
perishable  nature,  most  be  destroyed  so  far  as  his  interest  in  it  is  concerned.** 
The  taming  of  hogs  into  the  street  whereby  they  are  lost,  is  regarded  as  a 
destruction:  Sfteldon  v.  Skinner,  21  Am.  Dec.  161;  S.  C,  4  Wend.  625. 
With  respect  to  the  effect  of  a  sale  of  the  chattel  by  one  having  only  an  un- 
divided interest  therein,  there  seems  to  be  some  conflict  among  the  authori- 
ties. In  Welch  V.  Clarkf  12  Vt.  6S1,  the  court  thought  that  the  vendee 
would  be  but  a  co-tenant  with  the  vendor's  co-tenant,  and  deduced  from  this 
the  principle  applicable  to  the  facts  then  under  discussion,  "that  the  attach* 
ment  of  a  chattel  held  in  common,  on  a  process  against  one  of  the  tenants  in 
common  as  his  sole  property,  can  not  in  any  point  of  view  be  considered 
equivalent  to  a  destruction  of  the  chattel,  so  as  to  give  the  other  tenant  the 
right  to  an  action  of  trespass  or  trover  against  the  attaching  creditor,  who 
succeeded  to  the  right  of  one  of  the  tenants,  or  the  officer  who  made  the  at- 
tachment." A  similar  view  seemed  to  have  been  taken  in  OvUlU  v.  Saye^  7 
Conn.  95,  but  was  discarded  in  Ashmtad  v.  Kellogg,  23  Id.  75.  The  prevail- 
ing opinion  in  this  country  is  to  regard  such  an  assumption  of  exclusive  right 
by  a  co-tenant  as  a  tort  at  the  election  of  the  injured  co-owners:  Freeman  on 
Co-tenancy  and  Partition,  sees.  308-311.  And  Waterman  says,  vol.  1,  sec  555, 
that  the  injured  co-tenant  ''may  at  his  election  affirm  the  sale  and  sustain 
an  action  against  his  co-tenant  for  a  moiety  of  the  consideration  received,  or 
bring  an  action  of  trespass."    So  also  Coursin^n  Appeal,  79  Pa.  St.  220. 

Similar  principles  to  those  above  set  forth  are  applied  to  the  destruction  of 
realty  held  in  common.  To  the  general  rule  that  trespass  quare  datuum 
fregii  can  not  be  maintained  by  one  tenant  in  common  against  another,  there 
is  the  exception  where  one  destroys  the  common  property,  or  so  acts  with 
reference  to  it  as  to  effect  a  practical  destmction  of  the  interest  of  his  co- 
tenants  therein:  SymoniU  v.  Harris,  51  Me.  14.  And  in  ascertaining  what 
amounts  to  a  destruction  of  the  common  estate,  a  distinction  is  to  be  borne 
in  mind  between  the  cases  in  which  one  tenant  in  common  appropriates  tha 
proceeds,  such  as  the  rents,  profits,  or  income  of  the  estate,  and  where  he 
practically  destroys  the  estate  itself,  or  some  portion  thereof.  The  former 
class,  it  will  be  shown  subsequently  in  considering  what  is  an  ouster,  does 
not  support  trespass,  whereas  in  the  latter  class  it  may  be  maintained  by  the 
injured  co-tenant.  For  example,  the  diversion  of  water  from  a  mill  owned  in 
common  to  one  held  by  a  part  of  the  co-tenants  is  a  destruction  of  the  com- 
mon property  within  the  meaning  of  the  rule:  BlancJtaPd  v.  Baker,  8  Me. 
253.  So  also  the  demolition  of  a  mill  by  one  of  the  co-tenants,  and  the  ap- 
propriation of  the  materials  of  which  it  was  composed  to  his  sole  use,  will 
support  an  action  of  trespass:  McDonald  v.  TrOffton,  15  Me.  225.  Or  where 
a  co-tenant  removed  from  a  mill  and  sash  factoiy  certain  fixtures  and  machin- 
ery, and  incorporated  them  into  another  mill,  the  sole  property  of  the  de- 
fendants, it  was  pronounced  to  be  a  "  practical  destruction  of  the  commoo 
property,"  within  the  spirit  of  the  rule:  Symonds  v.  Harris,  51  Me.  14. 

The  second  of  the  general  divisions  above  made  in  specifying  when  tres- 
pass would  lie  between  co-tenants  was  stated  to  be  cases  of  ouster  or  expul- 
sion of  a  co-tenant  from  the  oommon  property:  2  Water,  on  Tree.,  aeo.  946| 
Freeman  on  Co-tenancy  and  Partition,  sec.  300  ei  seq.  What  is  meant  by 
an  ouster  is  thus  well  described  in  Warjidd  v.  Lindell,  38  Mo.  681:  **Th«n 
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nmit  1m  oatwaid  acts  of  exelnnTe  ownership  of  an  oneqnivooal  oharaeter, 
orerft  vid  notorious,  and  of  sach  a  natore  as  by  their  own  import^  to  impart 
iafonnatioa  and  give  notice  to  the  co-tenants  that  an  adverse  possession  and 
tn  aotoal  disseisin  are  intended  to  be  asserted  against  thenu"  This  deiini- 
tion  is  approved  in  Buich  v.  Houston,  75  UL  347;  Ball  v.  Palmer,  81  Id.  370^ 
and  accords  with  the  current  of  anthority.  The  reception  by  one  of  the  co- 
tenants  of  all  the  profits,  and  his  denial  of  the  other's  rights,  do  not  amount 
to  an  onster:  Day  ▼.  Howard,  73  K.  C.  1;  Caldwell  v.  Neely,  81  Id.  114; 
8quirt8  v.  Clark,  17  Kan.  84;  Filbert  v.  Hoff,  42  Pa.  St.  90;  Covingt<m  ▼. 
StewaH,  77  K.  C.  148;  Neely  v.  Neely,  79  Id.  478;  Chandler  v.  Bicker,  49  Vt. 
128;  Colman  v.  Clemenis,  23  CaL  245.  For  a  general  consideration  of  what 
would  be  deemed  an  ouster  of  one  co-tenant  by  another,  see  the  note  to  OiUa^ 
pU  ▼.  Otbwm,  13  Am.  Dec  136,  and  Freeman  on  Co-tenancy  and  Partitiont 
e.  10^  sees.  300,  301.  The  sale  of  the  whole  estate  by  one  tenant  in  common, 
and  the  grantee's  entrance  into  exclusive  possession  under  such  oonveyanoe^ 
claiming  title  to  the  whole,  is  an  ouster  of  the  other  tenants:  Buchanan  r. 
Km(f9  Hwn,  22  Qratt.  414;  Freeman  on  Co-tenancy  and  Partition,  sec.  224 
ti  mq.  Although  in  some  of  the  states  such  a  grantee  is  considered  to  hold 
in  contemplation  of  law  according  to  his  true  title,  that  which  the  grantor 
had  right  to  convey,  and  not  according  to  his  pretended  title:  Day  v.  How- 
ard,  73  N.  a  1;  Caldwell  v.  Neely,  81  Id.  114;  Seaton  v.  Son,  32  CaL  481; 
Roberta  v.  Morgan,  80  Vt.  824. 

The  action  of  trespass  for  mesne  profits  first  brought  against  a  co-tenant 
after  a  judgment  in  ejectment,  OoodtUle  v.  Tombe,  3  Wils.  118,  is  now  a 
reoognized  form  of  action  in  this  country:  Bennett  v.  Bullock,  35  Pa.  St.  867} 
Carpentier  v.  Mitchell,  29  Cat.  333;  Izard  v.  Bodine,  3  Stock.  403;  and  has 
been  allowed,  after  a  judgment  for  partition,  to  recover  the  mesne  profits  for 
a  period  prior  to  the  action  for  partition,  during  which  the  plaintiff  had  been 
•zduded  from  the  premises:  Cook  v.  Webb,  21  Minn.  428.  The  judgment  in 
•jeotment  in  the  forqier  cases,  and  the  exclusion  in  the  latter,  were  evidenoa 
ol  that  ouster  requisite  for  the  maintenance  of  the  action* 


Staklet  t;.  Bbitkswigk  Tontine  Hotel  Cobp. 

[13  VLaxxm,  61.] 

A  Valid  Comtbact  for  a  Lease  Arises  where  an  authoriEed  committee  en* 
gages  in  writing  that  a  certain  person  shall  occupy  a  certain  hotel,  he 
paying  therefor  in  advance,  and  that  he  shall  have  the  refusal  for  tws 
succeeding  years. 

The  VAUDmr  or  the  Contract  is  not  Impaired  by  the  fact  that  the  writ* 
ing  was  drawn  up  on  the  representation  of  the  lessee  that  he  desired  to 
show  it  to  another  for  a  certain  purpose,  but  did  not  so  show  it. 

Assumpsit  on  an  instrument  as  follows:  "  Mem.  The  sub- 
Boribers,  a  committee  of  the  Brunswick  tontine  hotel  corpora- 
tion, agree  that  Mr.  Ira  Stanley  shall  occupy  their  hotel  for  one 
year,  he  paying  therefor  four  hundred  dollars  per  year  in  quar- 
terly payments  iu  advance,  and  paying  the  insurance  and  all 
the  taxes  that  may  be  assessed  on  the  same.     And  that  he  shall 
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have  the  refasal  of  the  house  for  the  two  succeeding  years,  the 
rent  not  to  exceed  five  hundred  doUars  per  year,  and  the  in- 
surance and  taxes,  provided  he  keeps  a  house  satisfactory  to 
the  committee.  John  F.  Titcomb,  Isaac  Lincoln,  Jno.  Dun* 
Bing,  committee.     Brunswick,  January  15, 1834." 

It  was  admitted  that  the  persons  signing  were  a  majority  of 
a  committee  duly  authorized  to  act  in  the  premises.  At  the 
time  the  writing  was  made,  the  house  was  under  lease  to  one 
Pike,  to  expire  June  1, 1834.  Before  the  first  of  June  Stanley 
tendered  one  hundred  dollars  to  the  committee,  who  then  in* 
formed  him  that  they  had  sold  the  house  to  Pike.  The  writing 
was  given  to  Stanley  to  enable  him  to  obtain  furniture  from 
Mudge  &  Jewett.  But  it  appeared  that  he  did  not  show  the 
writing  to  them.  Oertain  instructions  were  asked  and  given, 
which  will  appear  from  the  opinion.    Verdict  for  the  plaintiff. 

Mdien^  for  the  defendants. 

Deblcia  and  Fes^enden^  contra. 

By  Court,  Exebt,  J.  The  first  inquiry  is,  whether  the  wit- 
nesses Cushing  and  Lincoln  ought  to  have  been  admitted. 
They  both  had  divested  themselves  of  the  interest  which  they 
once  had  in  the  property  before  June,  1834,  and  declared  they 
had  no  interest  in  the  event  of  the  suit.  No  solid  objection  re- 
mains to  their  admissibility.  Ought  the  instructions  requested 
to  have  been  given,  and  were  the  instructions  which  were  given 
to  the  jury  correct?  The  jury  having  found  that  the  contract 
was  truly  and  absolutely  made  with  the  proprietors  through 
their  committee  for  the  occupancy  of  the  house,  as  the  plaintiff 
had  declared,  and  that  the  plaintiff  had  performed  all  that  he 
was  by  their  agreement  bound  to  do;  and  it  being  proved  that 
before  the  occupancy  was  to  commence,  the  property  had  been 
BO  transferred,  that  Colonel  Pike  had  obtained  a  commanding 
part  in  it,  and  the  committee  were  then  disabled  to  give 
a  lease,  and  the  jury  have  assessed  the  damages  for  the 
breach  of  the  contract  in  not  permitting  the  plaintiff  to  occupy 
the  property,  it  becomes  important  to  consider  whether  the 
judge  erred  in  refusing  the  first  requested  instruction. 

Much  discussion  has  arisen  in  the  English  courts,  as  to  what 
is  a  lease  and  what  is  only  an  agreement  for  a  lease,  because  if 
it  be  a  lease  there  a  stamp  of  a  higher  denomination  is  re- 
quired. And  in  Poole  v.  Bendy,  12  East,  168,  Lord  Ellen- 
borough  says,  that  the  rule  to  be  collected  from  all  the  cases  is, 
that  the  intention  of  the  parties,  as  declared  by  the  words  of 
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Che  inairumenty  most  goTem  the  consimotion.  In  Woodfairfl 
landlord  and  Tenant,  pp.  4, 6,  it  is  said,  it  may  be  laid  down  as 
a  role,  that  whatever  words  are  eafBcient  to  explain  the  intent 
of  the  parties  that  the  one  shall  divest  himself  of  the  posses- 
eion,  and  the  other  oome  into  it  for  such  a  determinate  term, 
whether  they  run  in  the  form  of  a  license,  covenant,  or  agree- 
ment, are  of  themselves  sufficient,  and  will  in  construction  of 
law  amount  to  a  lease  for  years,  as  effectually,  as  if  the  most 
proper  and  pertinent  words  had  been  made  use  of  for  that  pur- 
pose.   A  license  to  inhabit  a  house  amounts  to  a  lease. 

If  one  license  another  to  enjoy  such  a  house  or  land  for  such 
•a  time,  it  is  a  lease.  It  is  a  certain  present  interest  and  ought 
to  be  pleaded  as  a  lease.  It  may  be  pleaded  as  a  license.  If 
pleaded  as  a  lease  for  years  and  traversed,  the  lessee  may  give 
the  license  in  evidence  to  prove  it.  These  words  in  an  instru- 
ment, **  Be  it  remembered  that  A.  B.  hath  let,  and  by  these 
presents  does  demise,"  etc.,  were  held  to  operate  as  a  present 
demise,  although  the  instrument  contained  a  further  covenant 
for  a  future  lease. 

The  first  instruction  requested,  was,  that  if  on  the  evidence, 
the  jury  should  be  of  opinion  that  the  alleged  contract  declared 
on  was  placed  in  the  hands  of  Stanley,  for  the  purpose  of  show- 
ing the  same  to  Mudge  &  Jewett,  as  evidence  that  he  should 
have  a  lease  of  the  house  if  be  would  furnish  it,  as  he  expected 
he  should  be  able  to  do,  but  not  as  a  completed  contract,  then 
they  ought  to  return  a  verdict  for  the  defendant.  It  would 
have  been  incorrect  to  give  such  an  instruction,  because  it  was 
proved  that  the  contract  was  made  as  stated.  And  the  taking 
of  it  in  writing  was  for  the  plaintiff's  security.  He  might  show 
it,  or  might  not,  without  affecting  the  validity  of  the  contract, 
which  was  to  be  construed  by  its  own  terms. 

It  was  requested  secondly,  that  instruction  should  be  given, 
that  if  they  should  be  of  opinion  that  said  alleged  contract  was 
placed  in  Stanley's  hand  as  an  unfinished  contract  for  the  pur- 
poses above  named,  and  not  to  be  a  complete  contract,  unless 
he  should  give  notice  to  the  directors  or  committee,  that  he 
would  furnish  the  house,  then  they  ought  to  find  for  the  de- 
fendant. 

It  was  thirdly  requested,  that  instruction  should  be  given, 
that  if  they  should  be  of  opinion  that  when  said  alleged  con- 
tract was  placed  in  said  Stanley's  hands,  if  it  was  not  a  com- 
pleted contract,  but  was  agreed  not  to  be  such  unless  notice 
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should  be  given  to  the  committee  in  the  time  and  manner  above 

stated,  then  they  ought  to  find  for  the  defendants.  f 

Substantially,  the  instructions  requested  in  the  second  and 
third  place  were  given,  in  requiring  the  jury  to  be  satisfied  that 
the  contract  was  truly  and  absolutely  made,  as  the  plaintiff  had 
declared,  and  that  the  plaintiff  had  performed  all  that  he  was, 
by  their  agreement,  bound  to  do,  and  directing  their  inquiry 
especially  to  the  fact,  whether  or  not  the  time  was  extended,  etc. 

The  fourth  requested  instruction  was,  that  it  was  the  duty  of 
Stanley  to  present  the  signed  paper  to  Mudge  &  Jewett,  for  the 
purpose  stated  by  him  to  the  committee,  and  according  to  the 
condition  on  which  he  received  it,  and  then  give  notice  to  the- 
defendants  within  the  time  agreed  on.  It  could  not  be  material 
for  the  court  to  give  a  direction,  as  thus  requested,  because  if 
Mudge  &  Jewett,  or  either  of  them,  or  any  other  person,  ac- 
cording to  the  evidence,  had  confidence  in  the  plaintiff  to  aid 
him  without  seeing  the  paper,  it  was  totally  indifferent  to  the 
defendants.  The  plaintiff  could  do  nothing  without  advancing 
the  quarter's  rent,  which  he  tendered,  and  he  was  at  the  mercy 
of  the  defendant's  judgment,  whether  he  kept  a  house  satisfao* 
tory  to  the  committee. 

The  court,  in  cases  of  this  description,  will  examine  the  whole 
evidence  with  care  and  adopt  the  inferences  which  a  jury  might 
properly  draw  from  it;  and,  if  upon  the  whole  case,  justice  has 
been  done  between  the  parties,  and  the  verdict  is  substantially 
right,  no  new  trial  will  be  granted,  although  there  may  have 
been  some  mistakes  committed  at  the  trial:  ifcXanaftaii  ^oL"^. 
XJniveT9ioX  Insurance  Company,  1  Pet.  170,  182. 

Upon  the  evidence  we  apprehend  substantial  justice  has  been 
done.    And  judgment  is  to  be  rendered  on  the  verdict. 


A  LsABK  18  A  CoNTBACT  for  the  poaieaiion  and  profit!  of  Undi  sod 
ments,  with  a  recompense  of  rent  or  other  income,  or  s  oonveyanoe  to  one 
for  life,  or  years,  or  at  will,  with  a  reservation  of  rent  or  other  like  retomx 
Jackson  ▼.  Harden,  17  Am.  Bee.  517  and  note.  A  valid  lease  for  yean  may 
be  made  by  a  writing  not  under  seal:  JIuni  v.  ffazeUon^  20  Id.  575.  A  writ- 
ing giving,  foi  1  valuable  consideration,  the  right  to  flow  lands  for  a  number 
sf  years,  is  a  lease.  Smith  v.  Simoru,  1  Id.  48;  and  a  writing  in  which  the 
words  "  hath  set  and  to  farm  let "  are  used,  amounts  to  a  lease:  Jaek$aH  v. 
Kimelbraek,  6  Id.  341. 
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Newhall  V.  Yabgas. 

{13MAIIIB.93.] 

A  Faozoa  OB  AosMT  Who  Pubchasks  Goods  for  his  PbincifaIi,  and 

jDMkm  lumself  liable  to  the  original  vendor,  is  so  far  considered  in  iiie 

.light  of  a  vendor  as  to  be  entitled  to  stop  the  goods  in  trandttu 
Tbm  Riobt  ov  Stoppage  in  Tbaxsitu  is  not  Affected  by  taking  billa 

drawn  by  the  master  npon  the  vendee. 
Thx  Bbceipt  of  GoMicissiON  by  one  who  becomes  responsible  for  the  valne 

of  goods  shipped  to  another  does  not  impair  the  right  of  stoppage  t» 

tranmiu, 
l^a  Right  of  Stoppage  in  Transitu  on  the  insolvency  of  the  parohascr 

is  in  the  nature  of  an  equitable  lien,  enabling  the  vendor  to  resume  pos* 

session  until  the  price  is  paid. 
The  Bight  Ceases  where  the  goods  are  shipped  on  board  a  vessel,  sp- 

pointed  by  the  vendee  to  be  transported,  not  to  his  residence  or  to  b» 

received  by  him,  but  to  other  markets. 
But  the  Receipt  of  the  Goods  bt  the  Master  of  the  Vendee's  Shlp» 

to  be  transported  to  the  place  of  the  vendee*s  residence,  does  not  end 

the  transit. 
The  Vendor  is  not  Obliged  to  Refund  what  may  have  been  received  ia 

part  payment  to  entitle  him  to  exercise  his  right  of  stoppage. 
A  Vendor  mat  Ratify  an  undirected  act  of  his  correspondent  in  claiming 

the  goods,  and  thereby  make  a  valid  stoppage  iu  transitu. 
NoncB  TO  THE  Carrier,  or  to  any  one  having  charge  of  the  goods  before^ 

the  transit  ends,  is  sufficient,  and  does  not  cease  merely  by  the  interpo- 
sition of  a  claim  on  the  part  of  the  consignee. 

Bkplbvin,  brought  by  the  administrators  of  the  estate  of 
Samael  Winter,  deceased.  Winter,  owner  of  the  barque  Will- 
iam Smith,  imported  a  quantity  of  lumber  to  Cuba,  where  it 
was  sold  by  Vargas,  the  defendant,  as  consignee.  Peterson, 
the  master,  acting  under  parol  directions  from  Winter,  directed 
Vargas  to  purchase  a  full  return  cargo  of  molasses.  This  wa» 
done,  the  proceeds  of  the  sale  of  the  lumber  being  applied 
towards  the  purchase.  Over  and  above  the  proceeds,  Vargas- 
expended  ten  thousand  two  hundred  and  ninety-six  dollars  and 
sixty-two  cents  for  the  molasses,  including  commissions  on  the- 
purchases  and  disbursements  for  the  barque.  For  this  sum. 
Peterson  drew  on  Winter  in  favor  of  Vargas  by  five  separate^ 
drafts.  These  bills  Vargas  negotiated,  charging  a  commission 
of  one  and  a  half  per  cent.  About  a  month  after  the  sailing 
of  the  barque,  news  was  received  of  the  death  and  insolvency 
of  Winter.  Vargas  immediately  sent  bis  brother  to  this  coun- 
try, clothed  with  full  powers.  But  before  the  brother  arrived, 
Fessenden,  Thompson  &  Co.,  of  Boston,  correspondents  of 
Vargas,  acting  for  his  interest,  but  without  previous  authority,. 
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flent  one  Merrill  to  Portland,  the  residence  of  Winter,  and  the 
place  to  which  the  barque  had  sailed,  with  instnictionB  to  stop 
the  goods.  He  accordingly,  on  the  arriyal  of  the  barqae,  pro- 
ceeded on  board,  and  demanded  of  the  mate,  the  captain  being 
on  shore,  the  cargo  in  Yargas'  name,  and  forbade  its  deliveiy  to 
Winter's  representatives.  On  the  captain's  return,  the  same 
demand  was  made  by  Merrill  of  him;  but  he  would  not  act 
without  adyice  of  counsel.  Fessenden,  Thompson  &  Co.  then 
put  a  keeper  on  board  in  Vargas'  interest.  In  the  mean  time, 
the  brother  arrived,  and  ratified  all  that  had  been  done.  Be- 
fore this  suit  was  commenced,  the  brother  tendered  to  the  col- 
lector the  amount  of  the  duties,  which  were  afterwards  repaid 
to  the  defendant  without  prejudice  to  the  rights  of  either.  The 
collector  refused  to  enter  the  goods,  but  stored  them  in  the 
government  warehouse.  Peterson  also  made  a  claim  to  the 
goods.  The  bills  of  exchange  having  been  protested,  he  was 
duly  notified.  They  were  taken  by  one  Bussell  for  Yargas* 
honor.  Winter's  administrators  had  demanded  the  cargo  be- 
fore the  arrival  of  the  brother.  Judgment  was  agreed  to  be  en- 
tered as  the  court  should  direct. 

Preble  and  Daveia,  for  the  plaintiffs. 

Mdlen  and  DMois,  contra. 

By  Court,  Weston,  C.  J.  Joseph  Yaigas,  having  due  author- 
ity therefor,  furnished  for  the  intestate's  barque  a  return  cargo 
of  molasses,  in  part  payment  of  which  the  net  proceeds  of  the 
outward  cargo  were  applied.  It  is  insisted,  that  in  this  busi- 
ness he  acted  as  factor;  and  as  such  could  not  exercise  the 
right,  upon  which  the  defendant's  title  depends.  The  cireum- 
atance  of  his  having  purchased  the  molasses  specially  for  thia 
purpose  can  make  no  difference.  It  was  paid  for  out  of  his  own 
funds;  and  he  stood  in  relation  to  the  intestate  in  the  character 
of  a  vendor,  as  much  as  if  it  had  been  supplied  from  his  own 
warehouse.  And  it  has  been  directly  adjudged  that  a  factor  or 
agent,  who  purchases  goods  for  his  principal,  and  makes  him* 
fielf  liable  to  the  original  vendor,  is  so  far  considered  in  the 
light  of  a  vendor,  as  to  be  entitled  to  stop  the  goods:  FetM 
€l  aL  Y.  Wray,  8  East,  93.  Every  reason,  upon  which  thia  right 
is  founded,  applies  with  equal  force  to  a  purchaser  so  dronm- 
etanced. 

The  bills  drawn  by  the  master,  payable  to  Yargas,  for  the 
-amount  due  on  the  purchase  of  the  return  cargo,  were  not 
univalent  to  payment.    They  were  the  evidence  of  the  debt 
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due  to  Vargas;  and  did  not  deprive  him  of  any  oCher  remedy, 
mthorised  by  law,  where  the  vendor  becomes  insolvent.  This 
further  remedy,  arising  from  the  right  of  stoppage  in  transUu^ 
is  analogous  to  the  lien,  which,  the  vendor  of  real  estate  has  in 
equity  upon  the  estate  sold  for  the  purchase  money.  It  is  not 
affected  or  impaired,  by  taking  the  bond,  bill,  or  note  of  the 
purchaser:  4  Kent,  153.  The  master,  in  drawing  the  bills  on 
the  owner,  was  acting  on  account  of  the  latter;  and  although 
sufficiently  authorized  thereto  before,  his  doings  have  been  since 
ratified,  by  the  representatives  of  the  owner,  in  claiming  the 
molasses  thus  purchased.  It  was  the  usual  mode  of  doing 
business  of  this  sort.  And  although  by  the  form  of  the  bills, 
the  master  may  have  made  himself  personaUy  liable,  there  is 
no  reason  to  suppose  that  his  security  was  relied  upon  by 
Yazgas,  or  that,  by  accepting  it,  he  waived  other  remedies: 
DeacadiUas  eiaLY.  Harria,  8  Greenl.  298.  The  master  was  not 
acting  for  himself.  He  was  the  mere  agent  of  the  owner.  In 
the  case  before  cited  from  East,  where  the  right  of  stoppage 
was  recognized,  bills  had  been  drawn  for  the  merchandise  sold, 
which  had  been  accepted  and  negotiated. 

Nor  do  we  perceive,  that  the  commissions  charged  by  Vargas, 
for  doing  the  business  and  negotiating  the  bills,  can  deprive 
him  of  the  right  he  claims.  As  indorser  of  the  bills,  he 
became  conditionally  liable  to  the  holder,  if  protested  for  non- 
acceptance,  or  for  non-payment.  And  this  business  done  for 
the  owner,  together  with  the  purchase  of  the  molasses,  well 
entitled  him  to  a  commission.  He  became  liable  upon  the  bills, 
not  for  the  benefit  of  the  drawer,  but  of  the  holder.  It  is  not 
easy  to  conceive  how  this  liability  could  have  the  effect  to  im- 
pair any  of  his  remedies  against  the  owner,  who  was  bound  to 
accept  and  pay  the  bills.  There  is  very  little  analogy  between 
this  case  and  that  of  a  factor,  who  receives  a  del  credere  commis- 
sion. The  factor  there  guarantees  to  his  principal  the  solvency 
of  others,  who  are  the  purchasers  of  his  goods.  Here  Vargas 
became  responsible  to  others,  if  the  principal,  for  whom  he  had 
purchased  and  who  had  purchased  from  him,  did  not  duly  honor 
his  bills.  In  either  case,  every  legal  remedy  remains  in  full 
force  against  the  purchaser.  In  the  case  cited  from  East,  which 
in  many  of  its  points  has  a  near  resemblance  to  the  one  under 
oonsideration,  the  party  who  purchased  and  supplied  the  cargo, 
and  who  negotiated  the  bills,  charged  and  was  allowed  a  com* 
mission. 

The  right  of  stoppage  in  transitu  upon  the  insolvency  of  the 


I 
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purohaaer,  has  been  well  settled  in  the  commercial  world.  R 
had  its  origin  in  the  civil  law;  was  first  recognized  in  England 
in  equity,  and  was  subsequently  adopted  by  the  courts  of  com- 
mon law.  It  is  analogous  to  the  common  law  right  of  lien,  be- 
ing an  equitable  lien,  which  enables  the  yendor,  after  he  has 
parted  with  his  possession,  to  resume  it  at  any  time  before  the 
vendee  has  acquired  it,  and  to  retain  the  goods,  until  the  price 
has  been  paid  or  tendered.  The  leading  principles  in  relation  to 
the  doctrine,  have  been  established  by  judicial  decisions.  There 
is  very  little  conflict  of  authority,  as  to  who  may  exercise  the 
right  The  principal  difficulty  has  been  in  some  of  the  cases, 
as  to  when  the  transit  ends,  upon  which  the  right  ceases.  In 
regard  to  this  point,  there  is  not  entire  harmony  in  the  decis- 
ions; and  there  has  been  much  refinement  in  some  of  the  die- 
tinctions,  upon  which  they  have  turned.  The  right  of  stoppage 
is  a  favored  claim;  and  in  general  it  continues  until  the  goods 
have  come  to  the  possession,  or  under  the  direction  of  the 
vendee. 

It  is  contended,  that  the  right  ceased  in  this  case  upon  the 
delivery  of  the  goods  on  shipboard,  because  the  vessel  belonged 
to  the  vendee,  and  because  the  master  was  his  agent.  On  the 
other  hand  it  is  urged,  that  as  the  goods  were  destined  to  be 
delivered  to  the  vendee  at  Portland,  the  transit  continued*  until 
they  were  received  by  him  or  his  representatives  at  that  port. 
It  is  conceded  that  such  would  have  been  the  fact,  had  the 
vessel  been  a  general  ship.  The  decision  of  the  cause  will 
mainly  depend  upon  the  question,  whether  the  vessel  in  this 
case  belonging  to  the  vendee,  and  in  his  employment,  a  differ- 
ent rule  is  to  be  applied. 

In  Fowler  et  ai.  v.  AfcTaggard  et  oZ.,  cited  in  In^i»  v.  OMer- 
toood,  1  East,  515,  it  was  ruled  by  Grose,  J.,  that  upon  the  de- 
livery of  a  quantity  of  tobacco  on  board  a  ship,  chartered  fot 
three  years  by  the  vendee,  the  transit  was  at  an  end,  and  the 
right  of  stoppage  ceased.  And  it  appears  in  Hodgson  v.  Loy, 
7  T.  B.  486,  where  the  case  was  again  cited,  that  a  motion  for 
a  new  trial  was  overruled.  In  the  case  last  cited  from  East, 
Grose,  J.,  recognizes  it  as  a  general  rule,  that  the  delivery  of 
goods  by  the  vendors,  on  board  a  chartered  ship  of  the  vendee, 
is  a  delivery  to  the  vendee  himself.  Lawrence,  J.,  expressed 
himself  to  the  same  effect,  but  the  right  of  stoppage  was  there 
allowed,  upon  the  construction  put  upon  the  law  of  Russia, 
where  the  goods  were  delivered.  In  the  case  before  Grose,  J., 
the  tobacco  was  not  shipped  to  be  delivered  to  the  vendee,  but 
for  a  foreign  destination. 
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Whexe  goods  are  shipped  on  board  a  yessel,  appointed 
by  the  reudee,  to  be  transported  not  to  his  residence  or  to  be 
received  bj  him,  but  to  other  markets,  there  is  a  termination  of 
the  transit,  and  the  right  of  stoppage  by  the  vendor  ceases: 
Noble  V.  Adamn,  7  Taunt.  59;  Siubbs  v.  Lund,  7  Mass.  453  [5  Am. 
Dec.  63];  Rowley  v.  Bigelow,  12  Pick.  307  [23  Am.  Dec.  607]. 
And  this  is  the  true  principle,  upon  which  Fowler  v.  MoTaggard 
turned,  as  stated  in  the  opinion  of  the  court,  delivered  by 
Lawrence,  J.,'  in  BohUingk  v.  Inglia,  3  East,  381,  in  which  Ghx)8e, 
J.,  who  tried  the  former  case,  concurred.  Lawrence,  J.,  dis< 
claims,  for  himself  and  for  Grose,  any  intention  in  Inglis  v. 
Usherwood,  to  state,  that  a  delivery  on  board  the  vendee's  ship 
was  a  delivery  to  him,  so  as  to  take  away  the  right  of  stoppage, 
except  as  in  the  case  of  Fowler  v.  McTaggard,  where  the  goods 
were  sent  abroad,  stating  truly,  that  Inglis  v.  Uskerwood  was 
decided  upon  the  law  of  Bussia.  And  he  further  insisted,  that 
neither  case  was  inconsistent  with  the  judgment  then  pro- 
nounced in  BohtUngk  v.  Inglis,  that  the  delivery  of  goods  on 
board  of  the  chartered  ship  of  the  veudee,  to  be  transported  to 
bim,  did  not  preclude  the  right  of  the  vendor  or  consignor  to 
stop  the  goods  in  transUu,  any  more  than  if  they  had  been  de- 
livered on  board  a  general  ship.  The  court  there  expressly 
repudiate  any  distinction  between  a  general  and  a  chartered 
ship;  saying  that  they  were  misunderstood,  if  any  such  infer- 
ence can  be  drawn  from  the  former  cases.  And  certainly  they 
were  competent  to  explain  their  own  meaning. 

It  is  a  little  remarkable,  that  in  Bolin  el  al.  v.  Huffnagle,  1 
Bawle,  9,  the  supreme  court  of  Pennsylvania,  although  their 
attention  was  called  to  the  case  last  cited,  decided  otherwise; 
and  principally  upon  the  authority  of  the  cases  there  commented 
upon,  giving  them  an  effect  and  bearing,  disclaimed  by  the 
court,  by  whom  they  were  decided.  The  learned  judge,  by 
whom  the  opinion  of  a  majority  of  the  court  was  delivered,  goes 
into  an  elaborate  consideration  of  a  delivery  actual  and  con- 
•tmctive;  and  deduces  that  it  is  only  where  the  delivery  is  con- 
structive, that  the  right  of  stoppage  exists.  A  delivery  on 
board  the  consignee's  or  vendee's  own  ship,  he  calls  actual.  But 
a  delivery  to  the  servant  or  agent  of  the  party,  is  as  much  actual, 
as  if  delivered  to  the  party  himself.  And  whether  that  servant 
or  agent  is  specially  deputed  for  the  purpose,  or  some  one  is 
deputed,  having  similar  commissions  to  discharge  for  others; 
whether  the  vendee  employs  his  own  vessel  or  carriage,  or  causes 
the  goods  to  be  transported  for  an  adequate  compensation  in 
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that  of  another,  does  not  appear  to  us  to  make  any  differenoeu 
The  deliyery  is  actual  in  the  one  case,  as  well  as  in  the  other. 
The  sale  is  complete.  The  property  is  transferred.  The  right 
of  stoppage  is  not  founded  upon  any  imperfection  in  the  sale, 
nor  does  it  rescind  the  contract;  it  only  authorizes  the  yendor 
to  take  the  goods,  until  the  price  is  paid.  Two  out  of  the  &yb 
members  of  the  court,  did  not  concur  in  the  judgment  cited  from 
Bawle.  The  opinion  of  the  dissenting  judges  seems  to  us  to  be 
best  supported  by  authority. 

Siubbs  y.  Lund,  before  cited,  is  a  case  precisely  in  point.  Chief 
Justice  Parsons  goes  into  a  consideration  of  the  question  dinMy^ 
whether  the  yendee  of  the  goods,  being  the  owner  of  the  ship 
and  appointing  the  master,  places  the  case,  in  reference  to  the 
right  of  stoppage  in  irangUu,  upon  any  different  ground,  than 
if  the  goods  were  deliyered  on  board  a  general  ship,  and  he 
expressly  decides,  speaking  for  the  court,  that  it  does  not. 
That  if  goods  are  put  on  board  the  consignee's  ship  to  be  trana* 
ported  to  him,  the  transit  continues  for  the  purpose  of  stoppage^ 
until  they  come  to  his  actual  possession;  but  that  the  rule  is 
otherwise  if  shipped  to  be  conyeyed  to  a  foreign  market.  Thai 
case  has  neyer  been  oyerruled;  and  was  decided,  while  Maine 
was  a  part  of  Massachusetts.  It  is  true,  that  in  Ittdey  H  aL  t. 
StubbSf  9  Mass.  65  [6  Am.  Deo.  29J,  where  the  same  property 
was  in  controyersy,  under  the  same  facts,  the  court  assign  addi* 
tional  reasons  for  coming  to  the  same  result.  But  Sewall,  J.^ 
by  whom  the  opinion  of  the  court  was  deliyered,  says,  "  with 
the  aid  however  of  the  doctrine  of  stoppage  in  iransiki,  the 
question  in  this  case  may  be  more  conclusively,  and  with  some, 
more  satisfactorily  decided."  He  then,  after  examining  the 
authorities,  and  stating  his  reasons  at  large,  confirms  the  doc- 
trine, previously  laid  down  in  SiiMs  v.  Lund.  And  be  showa 
that  the  cases,  apparently  conflicting  in  England,  may  be  reeon* 
ciled  by  the  distinction,  that  in  the  one  case  goods  were  shipped 
for  a  foreign  destination,  and  in  the  other,  were  to  be  trana- 
ported  to  tiie  consignee. 

If  this  doctrine  is  not  re-affirmed  in  Bowky  el  al.  v.  Bigdom 
eial.,  12  Pick.  807  [28  Am.  Dec.  607],  that  case  did  not  require  it; 
turning  as  it  did  upon  the  destination  of  the  goods.  There  is 
nothing  in  it,  however,  impeaching  the  former  cases.  And  we 
hold  it  to  be  well-settled  law  in  Massachusetts,  and  in  this 
state,  and  we  think  also  in  England,  that  if  goods,  as  in  the 
case  before  us,  are  delivered  on  board  the  ship  of  the  consignee 
or  vendee  to  be  transported  to  him,  if  he  becomes  insolvenip 
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the  vendor  has  a  right  to  stop  ihem  in  transitu^  until  received 
by  the  vendee.  It  results,  as  a  part  of  the  doctriue,  equally 
sustained  by  the  authorities,  that  the  receipt  of  goods  by  the 
master  of  the  vendee's  ship,  does  not  put  an  end  to  the  transit. 

He  stands  in  this  respect  like  all  other  agents,  who  are  em- 
ployed to  transport  the  goods.  In  certain  cases,  where  goods 
have  been  received  by  an  agent  to  be  forwarded  on  the  further 
order  of  the  vendee,  to  an  ulterior  destination;  or  where  the 
vendee,  haring  no  warehouse  of  his  own,  availed  himself  of 
that  of  a  packer;  or  where  the  vendee  obtained  the  use  of  the 
vendor's  warehouse  for  the  storage  of  the  goods,  the  right  of 
stoppage  has  been  held  to  cease.  In  these,  and  in  other  cases 
of  the  same  class,  cited  for  the  plaintiffs,  depending  on  their 
peculiar  circumstances,  we  find  nothing  necessarily,  if  at  all» 
conflicting  with  the  doctrine,  which  we  have  recognized. 

Another  point  taken  is,  that  Yargas  should  have  paid  or  tend* 
ered  to  the  plaintiffs,  the  amount  of  the  outward  cargo  and 
the  freight,  before  he  could  be  allowed  to  exercise  the  right  he 
daims.  But  the  right,  when  enforced,  does  not  rescind  the 
contract:  Hodgson  v.  Loy,  7  T.  B.  440.  The  vendee,  or  his 
assigns,  may,  notwithstanding,  recover  the  goods,  on  payment 
of  the  price.  And  it  has  been  held,  that  the  vendor  may  sue 
for  and  recover  the  price,  notwithstanding  he  had  actually 
•topped  the  goods  in  transUUf  provided  he  be  ready  to  deliver 
them  upon  payment:  Kymer  v.  Swoercropp^  1  Oamp.  109. 
The  goods  are  stopped  to  enforce  an  equitable  lien  for  what 
remains  unpaid.  Hence  payment  in  part,  has  the  effect  only  to 
^iminiftli  the  lien  pro  tanto  on  the  goods  detained:  Hodgson  v. 
Loy^  and  Fme  v.  TFray,  before  cited.  The  net  proceeds  of  the 
outward  cargo  were  applied  in  part  payment  for  the  molasses. 
Of  the  same  character  is  the  increased  value,  arising  from  the 
transportation.  The  freight  is  equivalent  to  a  partial  payment. 
If  the  goods  stopped  are  of  greater  value,  from  the  former  pay* 
ment  and  their  appreciation  here,  than  is  wanted  to  pay  Vargas 
his  balance,  the  plaintiffs  having  nothing  to  do  but  to  pay  or 
tender  to  him  the  amount  due,  and  they  will  have  a  right  to  re- 
elaim  the  molasses.  But  the  vendor,  to  entitle  him  to  exercise 
his  right  of  stoppage,  is  under  no  obligation  to  refund  what  he 
may  have  received  as  part  payment* 

The  goods  not  having  been  paid  for,  and  the  vendee  having 
become  insolvent,  the  vendor  had  a  right  to  stop  them  in  (nm- 
miii.  Does  it  appear  to  have  been  seasonably  exercised  in  the 
before  ust    We  are  of  opinion  that  it  does.    Fessenden^ 
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Thompson  &  Go.  were  the  correspondeDts  of  Yargas,  in  this 
country.  They  were  aware  that  he  was  iu  danger  of  sustaining 
loss.  They  interpose  to  do  an  act  for  his  benefit,  which,  tend- 
ing greatly  to  promote  his  interest,  it  could  not  but  be  pre- 
sumed he  would  approve.  Upon  being  advised  of  it,  he 
requests  them  to  take  care  of  his  interest.  His  special  agent 
and  attorney,  Nicholas  Vargas,  also  adopts  and  approves  the 
course  pursued  by  his  correspondents  here.  Merrill  was  sent 
on  board  for  them,  and  upon  the  arrival  of  the  vessel  in  the 
outer  harbor  of  Portland,  he  notified  first  the  mate,  and  then 
the  master,  of  the  claim  of  Vargas.  This  claim,  thus  inter- 
posed and  thus  ratified,  we  regard  as  a  competent  exercise  of 
the  right  of  stoppage. 

Notice  to  the  carrier,  or  to  any  one  having  charge  of  the 
goods,  before  the  transit  ends,  is  sufficient  for  this  purpose: 
MiUs  V.  Ball,  2  Bos.  &  Pul.  457;  lAU  v.  Cowley,  7  Taunt.  169. 
Nicholas  Vargas,  the  undoubted  agent  and  attorney  of  Joseph, 
renewed  the  claim  of  the  latter  immediately  upon  his  arriral  in 
Portland,  of  which  he  notified  the  collector,  while  the  goods 
were  in  his  possession,  and  then  lying  in  the  government 
stores.  This  of  itself  was  sufficient,  according  to  the  case  of 
Norihey  et  al.  t.  I%eld,  2  Esp.  613,  where  a  quantity  of  wines 
had  been  lodged  in  the  king's  stores,  the  duties  not  being  paid, 
and  while  there,  they  were  claimed  by  the  agent  of  the  con* 
signer;  this  was  held,  by  Lord  Kenyon,  a  legal  stoppage  tn^ron- 
sUu,  although  they  had  been  previously  demanded  by  the 
assignees  of  the  consignee.  And  this  last  case,  where  the  as- 
signees had  only  made  a  demand,  differs  from  the  case  of  Hobi 
T.  Pownal,  1  Id.  240,  where  they  had  taken  actual  possession. 
The  latter  has  been  repudiated,  but  Chancellor  Kent  cites  the 
former  with  approbation:  2  Kent,  430.  The  right  of  stoppage, 
being  a  favored  claim,  may  be  exercised  by  notice,  but  no  caae 
has  been  adduced  to  show  that  it  leases  upon  notice,  and  the 
interposition  of  a  claim  merely,  on  the  part  of  the  consignee. 

Judgment  for  the  defendants. 


Stoppaob  in  Transitu. — Observing  the  same  distmotion  as  is  poiiited  oal 
In  the  principal  case,  is  Rowley  v.  BigeUnOf  23  Am.  Dec.  607,  where  it  WM 
determined  that  the  right  of  stoppage  in  iransUu  was  at  an  end  where  the 
^[oods  are  delivered  on  board  a  vessel  appointed  by  the  vendee  to  reoeiva 
them,  not  to  be  transported  to  him,  but  to  be  shipped  in  his  name  from  hia 
own  place  of  business  to  a  third  person.  See  the  citations  in  that  note  to 
various  decisions  in  this  series  upon  this  question.  In  the  note  to  ffaum  v. 
Judson,  ante,  377,  the  subject  of  stoppage  t»  traimtn  is  considered  at  length. 
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Wyeb  v.  Andrews. 

[13]CAnB.168.] 

A  Sbbbiw  should  Exxoutb  Pbocbss  with  the  utmost  ezpedition,  or  as  soon 
after  he  reoeiyee  it  as  the  nature  of  the  thing  will  admit. 

Aw  OmOIB  OAK  NOT  GOMTRADIOT  OB  INVALIDATE  HIS  OWN  BbTUBK  UndOT 

oath. 

SyiDSNOB  TO  SHOW  THAT  AN  OfllCXB  AREB  THE  EbTUBN  DaT  is  Still   OOII* 

sidered  the  agent  of  the  plaintiff  for  the  reoeipt  of  the  Judgment  is  nol 
admissible. 

Action  on  a  judgment,  in  which  a  return  of  execution  un- 
satisfied had  been  made.  The  case  appears  from  the  opinion. 
Defendant  defaulted. 

M.  H.  Smithy  for  the  defendant. 

Beed  and  Knoioles,  corUra. 

By  Court,  Emebt,  J.  An  execution  issued  upon  the  judg* 
ment  declared  on,  returnable  on  the  fourth  Tuesday  of  Decem- 
ber, 1828,  was  placed  in  the  hands  of  Jonas  Mason,  a  deputy 
sheriff  of  the  county  of  Lincoln,  for  service  and  return.  The 
execution  bore  date  September  29, 1828.  On  the  back  of  that 
execution  is  written:  '*  Lincoln,  ss.  January  1, 1829.  I  return 
this  execution  in  no  part  satisfied.    Jonas  Mason,  deputy  sheriff." 

At  the  opening  of  the  case  the  deposition  of  this  Mr.  Mason 
was  proffered  to  show  that  this  return  was  in  fact  made  in  July, 
1884;  and  that  the  whole  amount  of  said  execution  and  his  fees 
T'iTe  paid  to  him  by  said  Andrews,  while  it  remained  in  said 
Mason's  hands,  but  some  time  after  said  execution  was  returnable. 
The  deposition  also  details  a  conversation  with  John  Buggies, 
esq.,  and  the  statement  made  by  said  Buggies,  in  July,  1834. 

This  deposition  was  rejected  by  the  judge.  And  the  question 
is,  whether  it  ought  to  have  been  admitted.  No  time  need  be 
spent  in  deciding  that  the  statement  alleged  to  have  been  made 
by  Mr.  Buggies  is  inadmissible,  as  it  is  only  hearsay,  and  he  is 
alive.  It  remains  to  inquire  whether  the  residue  should  have 
been  received. 

The  sheriff  is  obliged  by  the  duty  of  his  office  to  execute 
eveiy  process  directed  to  him  by  lawful  authority,  with  the 
utmost  expedition,  or  as  soon  after  he  receives  it,  as  the  nature 
of  the  thing  will  admit  of.  And  there  can  not  be  a  surer  rule  for 
him  to  go  by,  than  a  strict  observance  of  what  is  enjoined  upon 
him  by  the  writ.  He  is  not  to  show  favor,  nor  be  guilty  of  un- 
reasonable delay,  nor  be  guilty  of  oppression,  nor  make  use  of 
greater  force  or  violence  than  the  thing  requires.     He  can  not 
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arreat  before  the  writ  iasiies.  Nor  can  he  execute  it  after  the 
return,  not  even  the  very  next  day  after:  Ellis  v.  Jackaon^  Sid. 
229;  unless  the  levy  be  oommenoed  before  the  precept  is  re- 
turnable. 

A  return  ought  to  show  obedience  to  the  writ^  or  a  good 
excuse  for  omission:  6  Com.  Dig.,  Betom,  D.  1.  As  he  may 
say,  qiu)d  breve  adeo  iarde  venii,  quod  exequi  non  potuU.  No 
averment  lies  against  any  returns  of  writs,  that  are  definitive  to 
the  trial  of  the  thing  returnedi  as  the  return  of  a  sheriff  upon 
his  writs,  etc.  But  it  may  be,  where  such  are  not  definitive: 
Dyer,  848;  8  Bep.  121;  2  Oro.  13. 

If  the  return  be  false  in  substance  though  true  in  words,  an 
action  lies  against  the  sheriff:  Doug.  159.  And  a  sheriff  can 
not  make  a  return  contrary  to  his  former  return  on  record:  6 
Com.  Dig.,  Betorn,  E.  4.  And  generally  he  is  not  to  be  lei 
into  parol  proof  to  alter  the  state  of  facts  as  returned.  Amend- 
ments in  proper  time  and  manner  he  may  make,  and  be  may 
show  that  a  mistake  was  committed,  as  to  ownership  of  prop- 
erty, and  in  some  other  cases. 

In  PuringUm  v.  Loring,  7  Mass.  388,  the  action  was  trespass 
against  a  deputy  sheriff.  He  sold  the  goods  after  advertising 
them  twenty-four  Lours,  and,  as  the  report  is,  he  proposed  to 
prove  by  parol,  that  he  did  in  fact  advertise  four  days;  prob- 
ably a  mistake,  instead  of  forty-eight  hours. 

The  court  say,  the  ofiScer's  return  must  be  in  writing,  and 
when  made  upon  his  precept,  and  regularly  returned,  it  most 
be  presumed  to  be  true,  until  the  falsity  of  it  be  proved.  It 
parol  evidence  was  admissible,  there  would  be  great  danger  of 
fraud  and  peijury.  If  the  officer  has  acted  legally,  he  is  liable 
to  no  inconvenience  in  returning  truly  his  proceedings.  And 
if  he  has  not,  he  ought  not  to  be  protected  by  a  false  return, 
whether  in  writing  or  by  parol. 

In  Wak^ld  v.  LUhgaw,  3  Mass.  349,  it  is  said  l^  the  court, 
that  the  money,  which  the  sheriff  received  after  the  return  day, 
he  had  no  legal  authority  to  receive  by  virtue  of  the  execution. 
True  he  might  detain  it  against  the  debtor  to  indemnify  him- 
self against  his  exposure  to  damages  from  the  plaintiff's  claim. 
But  unless  the  plaintiff  accepts  the  money,  and  so  ratifies  the 
acts  of  the  deputy,  the  matter  is  to  be  arranged  between  the 
debtor  and  the  officer.  But  the  officer  upon  principles  of  law 
is  not  to  be  heard  to  contradict  or  invalidate  his  own  return, 
made  under  oath,  by  his  own  testimony.  The  deposition  thare« 
fore  was  rightly  rejected. 
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Nor  can  we  giro  countenance  to  the  offer  to  proYe  that  said 
Mason  was  agent  of  the  plaintiffii  and  had  authority  to  act  in  the 
premises  and  receire  for  the  plaintiffs  payment  of  said  judgment, 
not  however  by  showing  any  direct  authority  from  the  plaintiffs 
constituting  Mason  their  agent,  but  by  calling  sheriffs,  deputy- 
sheriffs,  and  counselors  to  proye  ofScers  situated  as  Mason 
was,  are  considered,  as  having  such  authority. 

Such  estimation  of  the  authority  of  officers  is  calculated  to 
encourage  laches  in  their  duty.  And  to  let  in  that  description 
of  proof  of  authority  from  the  plaintiffs  without  their  own 
concurrence  or  acts,  would  be  subversive  of  the  wholesome 
rules  of  law.  The  default  of  the  defendant  entered  in  this 
action  must  stand. 


'   As  TO  THi  Duty  ov  ax  Owwicer  to  Ssbvs  Warn  promptly  and  onheii- 
totingly,  see  Watnon  v.  Watwn  23  Am.  Deo.  324. 

CovcLUSivsinas  ov  SHSRirr's  Bitubn:  See  Blythe  v.  BkharcUt  13  Am. 
Deo.  672;  DiUer  v.  Bobertt,  16  Id.  578;  Deimy  v.  WiUard,  22  Id.  380;  SUi^ 
§om  y.  Snow,  25  Id.  238  and  note. 

Amxvdmxnt  ov  Retubns  ov  Lsqal  Paocsas:  See  Malome  y.  Samud^  18 
Am.  Dec.  172  and  note;  Freeman  v.  Paul,  14  Id.  237;  Barnard  y.  SteMmM^ 
16  Id.  733;  Berry  y.  ChigUh,  18  Id.  300;  ^^^  y.  Jtfc Jftim,  20  Id.  58;  Crodber 
V.  ifaim,  26  Id.  684. 


Hebbin  v.  Eaton. 

[18  Madb.  198.] 

,  Vna  DisnoTiNO  thi  Common  PBOFxaTT,  treepaai  lies  \j  one  oo-tenaat 

>  against  another. 

AlLSOATioir  Of  Loss  ov  Profkbtt  through  the  negligenoe  and  caMbaniai  of 
the  defendanti  ia  equivalent  to  an  averment  of  deatmotion* 

Tbispass  on  the  case.    Demurrer  to  the  replication  to  Vbm 
plea  in  abatement.    The  facts  appear  from  the  opinion. 

Bouidle,  in  support  of  the  demurrer. 

Wella,  contra. 

^  By  Court,  Westok,  0.  J.    The  point  more  directly  presented 

to  our  consideration  upon  these  pleadings  is,  whether  the 
Eatons  should  have  been  joined,  as  plaintiffs  in  this  action. 
This  will  depend  upon  the  question,  whether  upon  the  facts  set 
forth  in  the  plaintiff's  declaration,  one  tenant  in  common  of  a 

S  chattel  can  maintain  an  action,  like  the  one  before  us,  against 

his  co-tenants. 
If  one  tenant  in  common  destroy  the  common  property,  ties* 
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pass  lies  againsfc  him  by  his  companion:  Oo.  Lit.  200,  b.  So  if 
one  misuse  a  chattel  owned  in  common,  he  is  liable  to  the  ao< 
tion  of  his  co-tenant  for  the  misfeasance:  Mdrtyn  y.  ExunaUet^t  B 
T.  R.  145.  In  Fenn%ng8  y.  Lord  OrenvUle,  1  Tannt.  211,  the 
court  admit  that  trover  will  lie  by  the  party  injured,  where  one 
tenant  in  common  destroys  the  common  property.  To  the  same 
effect  is  Menereau  y.  Norton,  15  Johns.  179.  In  OviaU  v.  Sage, 
1  Oonn.  95,  the  court  held,  that  a  destruction  of  the  chattel 
owned  in  common  by  one  co-tenant,  will  render  him  liable  in 
trover  at  the  suit  of  another.  And  this  was  decided  by  the 
court  to  be  the  settled  doctrine  in  Hyde  v.  Stone,  7  Wend.  854, 
and  in  Cfitbert  v.  Dickerson,  Id.  449. 

The  defendants  are  charged  in  the  plaintiffs  declaration,  with 
having  carried  the  oats,  confided  to  their  care,  in  so  negligent  and 
careless  a  manner,  that  the  boat  in  which  they  were  transported,  • 
was  filled  with  water,  and  the  oats  lost.  Is  this  equivalent  to 
an  averment  of  the  destruction  of  the  oats  by  the  Eatons,  who 
were  co-tenants  with  the  plaintiff?  We  are  of  opinion  that  it 
is.  It  is  not  traversed  by  the  plea  in  abatement,  but  the  de- 
fendants there  pleaded  the  joint  interest  of  the  Eatons,  at  the 
time  the  oats  mentioned  and  described  in  the  plaintiff's  declar- 
ation, '*  were  lost  and  destroyed."  They  very  properly  under- 
stood the  term,  lost,  to  have  had  the  same  meaning  as,  destroyed, 
in  the  connection  in  which  it  stands. 

There  are  cases  in  the  books,  where  evidence  of  destruction 
by  co-tenants  much  less  strong,  has  been  held  sufficient.  In 
Bamardision  v.  Chapman  ei  al.,  reported  by  Lawrence,  J.,  in 
the  case  of  Eeaih  y.  Hubbard,  10  East,  121,  the  plaintiff  was 
owner  of  one  moiety  of  the  ship  Triton  in  common  with  the  de- 
fendants, who  were  the  owners  of  the  other  moiety. 

The  plaintiff,  being  in  possession  of  the  ship,  the  defendants 
took  her  forcibly,  secreted'  her  from  his  knowledge,  changed 
her  name,  and  sent  her  to  Antigua,  where  she  was  lost.  Trover 
by  the  plaintiff  against  the  defendants  was  sustained,  the  jury 
having  found,  under  the  direction  of  the  presiding  judge,  the 
destruction  of  the  ship  by  the  defendants'  means;  and  the 
court  of  common  pleas,  on  motion,  refused  to  grant  a  new 
trial. 

In  Shddon  v.  Skinner,  4  Wend.  626,  the  parties  were  tenants 
in  common  of  a  number  of  swine,  which  had  been  fattened  and 
in  the  possession  of  the  defendant.  He  gave  notice  to  the 
plaintiff  to  attend  to  a  division  of  them,  which  he  declined. 
The  defendant  then  divided  them  himself,  and  turned  the 
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plaintiff's  proportion  into  the  street.  This  was  held  to  be  prima 
facie  evidence  of  the  destruction  of  them,  and  such  as  would 
enable  the  plaintiff  to  maintain  trover  against  the  defendant, 
his  co-tenant. 

If  upon  the  facts  in  the  plaintiff's  declaration,  he  is  entitled 
to  sustain  either  trover  or  case  against  the  defendants,  his  co- 
tenants,  which  we  hold  to  be  warranted  by  the  authorities  be- 
fore cited,  Paine,  being  a  participant  in  the  wrong,  is  equally 
liable.    We  accordingly  adjudge  the  plea  in  abatement  bad. 

Judgment  of  respondeaa  ouster. 

TBUFAas  BT  Onx  Co-nxAHT  AGAINST  Anothds  Seo  the  note  to  PaHt^ 
V.  Hooper^  onfe^  480. 


Bbadley  V.  RiOB. 

[18  ICAin,  296.] 

Lahm  BouimsD  bt  a  Poitd  extend  to  the  maigiii  of  the  water  as  oziitiqf 
when  the  oonveyaace  waa  made,  whether  raised  by  a  dam  or  lowered  by 
widening  the  ontlet  of  the  pond. 

To,  Fbom,  ob  Bt  are  wofda  of  ezolonon  onleM  by  neoeeiuy  impliostioo  they 
are  manifestly  oaed  in  a  different  eenae. 

OoMPLAZHT  under  the  statute  for  flowing  the  plaintiff's  land  by 
means  of  a  dam.    The  case  appears  from  the  opinion. 

B,  H,  Vo9e,  for  the  complainant. 

B.  WiUiama  and  Weils,  c(mtra. 

By  Gourt,  Wsston,  0.  J.  The  counsel  for  Che  complainant 
abandons  in  argument  any  claim  for  flowing  any  part  of  lot 
number  eighty-five.  By  the  deed  of  the  westerly  part  of  lot 
number  eighty-four,  it  was  bounded  southerly  on  Flying  pond, 
and  to  extend  thence  northerly,  until  one  hundred  acres  were 
completed.  The  easterly  part  of  eighty-four  was  conveyed  to 
run  southerly  to  the  same  pond,  referring  to  a  plan.  By  that 
plan  that  lot  is  laid  down  as  running  to,  but  not  into,  the  pond. 
The  grantors  of  eighty-four  had  previously,  by  a  dam,  raised 
the  waters  of  the  pond  above  its  natural  margin,  for  the  pur« 
pose  of  creating  a  reservoir,  to  feed  their  mills. 

The  first  question  presented  is,  whether  by  these  deeds,  un- 
der which  the  complainant  derives  title,  Flying  pond  is  made  a 
boundary,  as  it  then  was,  or  in  its  natural  state.  And  we  are 
of  opinion,  that  the  pond,  as  it  then  was,  was  the  monument 
contemplated  and  intended  by  the  parties.    The  accumulation 
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of  water  created  by  the  dam,  and  that  which  had  naturally  col« 
lected,  formed  one  aggregate.  By  the  pond  must  be  under- 
stood the  whole  collection  of  water,  as  it  then  existed,  and  as  it 
presented  itself  to  the  eye.  So  if  instead  of  extending  its 
margin  by  a  dam,  the  limits  of  the  pond  had  been  contracted, 
by  deepening  its  outlet,  land  subsequently  conveyed  bounded 
on  the  pond,  would  extend  to  its  new  margin. 

To,  fi*om,  or  by,  are  terms  of  exclusion,  unless  by  necessaiy 
implication  they  are  manifestly  used  in  a  different  sense.  This 
is  clear  where  land  is  conveyed  bounded  by  the  land  of  A.,  and 
running  from  the  land  of  B.  to  that  of  C.  But  it  is  contended, 
that  although  lot  number  eighty-four  runs  to  and  is  bounded 
by  the  pond,  it  is  not  limited  to  its  margin,  but  runs  by  con- 
struction of  law  to  its  thread  or  center.  It  is-true,  that  where 
land  is  bounded  on  a  river  or  stream,  where  the  tide  does  not 
•«bb  and  flow,  the  owner's  title  by  construction  of  law  extends 
to  the  center  or  thread  of  the  stream.  But  Flying  pond  is  not 
^  river  or  stream.  No  case  has  been  cited,  nor  have  we  found  any, 
where  that  rule  of  construction  has  been  extended  to  a  pond  or 
Jake.  Neguasset  pond,  which  was  the  subject  of  discussion  in 
JSdihom  V.  Siin8on  eial.,  1  Fairf.  238,  was  a  mere  expansion  of 
l^eguasset  river  or  stream.  In  that  case,  Parris,  J.,  in  deliver- 
ing the  opinion  of  the  court,  says:  "  The  law  of  boundary,  aa 
applied  to  rivers,  would  no  doubt  be  inapplicable  to  the  lakes, 
and  other  large  natural  collections  of  fresh  water,  within  the 
territory  of  this  state.  At  what  point  its  applicability  ceases, 
it  is  unnecessary  now  to  consider,  as  the  case  does  not  call 
ior  it." 

The  proprietors  of  the  pond  and  of  the  contiguous  lands, 
when  they  sold,  to  the  pond,  must  have  intended  to  reserve 
that  as  a  reservoir  for  the  purposes,  to  which  it  had  been  ap- 
propriated. They  used  a  term  of  exclusion.  Their  intention 
And  meaning  is  thereby  manifested.  Had  the  land  been 
bounded  upon  a  river  or  stream,  or  upon  an  artificial  pond, 
created  by  expanding  a  stream  by  means  of  a  dam,  the  ripa- 
xian  proprietor  would  go  to  the  thread  of  the  stream.  This 
is  law  well  settled  and  understood.  But  it  has  not  been  so 
settled  with  regard  to  ponds  and  lakes.  Nor  are  we  aware 
that  there  can  be  one  construction  for  small  ponds  or  lakes, 
and  another  for  large  ones.  Where  shall  the  line  be  drawn  f 
At  what  point  does  the  one  construction  end  and  the  other 
begin  f  In  the  absence  of  any  direct  authority  for  extending 
by  construction  the  bounds,  which  the  grantors  have  prescribed 
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in  the  deeds  under  conBideraiion,  we  do  not  feel  at  liberty  to 
do  so,  from,  any  supposed  analogy  between  streams  and  ponds. 
It  is,  to  say  the  least  of  it,  of  very  doubtful  application.  The 
grantees  were  carried  to  the  pond;  and  we  are  not  satisfied 
that  they,  or  the  complainant  under  them,  have  any  right  to 
go  farther. 

In  Waierman  v.  Johnson^  13  Pick.  261,  the  court  held  ex* 
pressly  that  laud  bounded  on  a  natural  pond  went  no  farther 
than  the  margin  of  the  water.  The  construction  now  urged 
for  the  complainant  was  not  there  eyen  contended  for;  although 
it  would  have  been  decisiye  of  the  cause. 

Judgment  on  the  yerdiot. 

Absent,  Pabbs,  J. 

KATfOABLx  RivzBS  AS  BouvnABisBi  AmM  T.  Mmdjf,  10  Am.  Dm.  SOt 
and  note;  CaieB  v.  WadtingUn^  Id.  609;  JBs  parte  Jmmingh  10  Id.  447. 

KoK-VAyiOABLS  Watkbs  as  Bouvdabiis:  a  parte  Jmrnimge^  10  Id.  447t 
lugrdkam  ▼.  WiKkbucm.  Id.  842;  ^onm  ▼.  I^ekaardB^  8  U.  074. 


Gram  v.  Aiken. 

[i3iCAin,«ft.] 
QooDB  Smmn  ov  Dick  and  Lost  bt  Jmmm  are  not  entitled  to  tiie 

fit  of  general  ATerage. 
InnL— Nor  doee  the  fact  that  it  ia  customary  for  yeeaels  plying  between  the 

porta  between  which  the  plaintiff'a  gooda  were  being  tnmaported,  te 

carry  merohandiae  on  deck  when  the  hold  ia  fnll,  entitle  the  plaintiil 

to  oontiibntion  from  the  owner  of  the  veaieL 
Ibbm. — ^Nor  doea  the  payment  of  f uU  freight  for  gooda  stored  on  deck  entitle 

their  owner  to  oontribation  if  they  are  lost  by  Jettison. 

AseuMPiuT  for  contribution  on  the  principles  of  general  aver- 
age, from  the  owners  of  a  schooner,  on  the  decks  of  which 
plaintiff's  goods  had  been  placed  for  carriage  and  had  been  lost 
in  a  storm  by  jettison.  Plaintiff  paid  full  freight  for  his  goods, 
and  showed  tiiat  it  was  customary  for  ship  owners  plying  be- 
tween Kennebec  riyer  and  Boston  to  cany  goods  on  deck  after 
the  hold  was  full.    Nonsuit  ordered. 

WaU,  for  the  plaintiff. 

F,  JUen,  coTiira, 

By  Court,  Wssion,  0.  J.  By  the  commercial  law,  gooda 
shipped  on  deck,  and  lost  by  jettison,  are  not  entitled  to  the 
benefit  of  general  average.    Such  is  the  law  of  France:  Com- 
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meroial  code,  b.  2,  art.  421 ,  which  upon  this  point  follows  tho 
ordinance  of  the  marine  of  Louis  XIY.  Such  is  the  English 
rule,  as  laid  down  by  Abbott,  in  support  of  which,  he  refers 
to  a  trial  before  Lord  Ellenborough,  and  another  before 
Ghambre,  J.:  Abb.  Sh.  344.  No  opposing  decision  in  the 
English  courts,  has  been  adduced.  The  rale  does  not  appear 
eyer  to  have  been  questioned  or  controverted  there. 

In  SmUh  el  al.  y.  WrigJU,  1  Cai.  44  [2  Am.  Dec.  162],  it  was 
held  that  the  owners  of  cotton  in  bales,  laden  on  deck  and 
thrown  overboard  for  the  preservation  of  the  ship  and  caxgo^ 
could  not  recover  for  the  jettison  against  the  owner  of  the  ship. 
The  same  view  of  the  law  was  taken  in  Lenox  v.  The  Un.  In». 
Co.,  3  Johns.  Oas.  178.  And  thus  it  has  been  regarded  as 
settled  in  New  York,  in  accordance  with  the  general  maritime 
law:  8  Kent,  240.  The  New  York  cases  were  cited  with  ap- 
probation as  evidence  of  the  law,  in  the  opinion  of  the  court  in 
the  case  of  WaicaU  v.  The  Eagle  Ins.  Co.,  4  Pick.  429. 

To  the  same  effect  is  the  decision  of  this  court  in  Dodge  t. 
Barlol  el  al.,  5  Oreenl.  206  [17  Am.  Dec.  233],  where  the  com- 
mentaiy  of  Yalin  on  the  ordinance  of  the  marine  is  cited,  in 
which  he  notices  some  exception  to  the  French  rule  in  regard 
to  boats  and  small  vessels,  which  must  be  peculiar  to  tbeir 
navigation,  as  we  find  no  evidence  that  it  has  been  adopted 
elsewhere. 

While  the  general  law  has  been  admitted  in  argument,  it  is 
insisted  that  this  should  be  an  excepted  case,  because  the 
plaintiff  paid  full  freight.  Neither  the  master  nor  the  owner 
can  be  chargeable  with  any  fault,  in  putting  his  goods  on  deck. 
The  plaintiff  must  be  understood  to  have  assented  to  their 
being  placed  there,  as  he  knew  that  they  could  not  be  carried 
in  the  hold.  In  Zhdge  v.  BarM,  the  payment  of  half  tr^gbi 
upon  the  goods  there,  was  noticed  as  a  reason  why,  upon  prin- 
ciple, the  owner  should  have  less  protection;  but  it  is  not  the 
reason  generally  given  for  withholding  from  goods  laden  upon 
deck,  and  lost  by  jettison,  the  benefit  of  general  average.  The 
cause  assigned  is,  because  goods  there  laden  are  peculiarly  ex- 
posed to  peril,  and  increase  the  difficulty  of  the  navigation.  It  is 
desirable  that  uniformity  should  be  observed,  in  deciding  upon 
questions  of  maritime  law,  in  which  all  commercial  nations  are 
interested.  Exceptions  to  be  allowed,  should  be  as  well  es- 
tablished as  the  rule;  and  we  find  no  sufficient  authority  fof 
the  exception  contended  for,  in  the  case  under  consideration. 

Nonsuit  confirmed. 
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What  homaa  ask  PBonm  Svbjibcts  vob  GxiniRAL  Ays&agi:  Mtt^graih 
T.  Church,  2  Am.  Deo.  173  and  note;  WaUser  y.  Union  Inmtranee  Co.,  14  Id. 
610  and  noto;  Teeteman  v.  Olamageran,  22  Id.  127  and  note;  Sendder  n 
Bradford,  25  Id.  866. 


Leadbbtter  t;.  Etna  Insubanob  Go. 

[IS  ICaxvb,  965.] 

OoNBiTioir  nr  a  Poucnr  or  Fnui  Insxj&akgb  that  the  aasored  muat  proonra 
a  oeiiificato  of  a  magistrate,  notary  pablio,  or  clergyman,  most  oontiga* 
oils  to  the  place  of  the  fire,  that  the  fire  oconrred  without  frand,  before 
the  Uns  shall  be  deemed  payable,  is  precedent  to  the  assnred's  right  of 
reeovery.  And  snoh  oertifioate  mnst  be  by  the  nearest,  not  by  any 
magistnte. 

Aonov  on  a  policy  of  insuianoe  on  the  plaintiff's  house^ 
famitore,  barn,  etc.,  for  two  thousand  dollars.  One  of  the 
conditions  of  the  policy  was  that  the  assured  should  "  procure  a 
oertificate  under  the  hand  of  a  magistrate,  notary  public,  or  clexgy* 
man  most  contiguous  to  the  place  of  the  fire,  and  not  concerned 
in  the  loss  or  related  to  the  insured  or  sufferers,  that  he  is  ac» 
quainted  with  the  character  and  circumstances  of  the  person  or 
persons  insured,  and  knows  or  yerily  belieyes  that  he,  she,  or  they 
really,  and  by  misfortune,  and  without  fraud  or  evil  practice^ 
bath  or  hare  sustained  by  such  fire,  loss  and  damage  to  the 
amount  therein  mentioned,  and  until  such  proofs,  declarations^ 
and  certificates  are  produced,  the  loss  shall  not  be  deemed  pay* 
aUe."  A  oertificate  by  a  justice  of  the  peace  to  comply  with 
this  condition  was  furnished  the  defendants.  But  on  the  trial 
it  appeared  that  a  clergyman  and  a  magistrate  each  lived  nearer 
the  scene  of  the  fire,  and  had  each  refused  to  give  a  certificate. 
On  the  trial  anonsuit  was  ordered,  which  was  to  be  taken  off  if 
the  whole  court  should  think  proper. 

(Ms,  for  the  plaintiff. 
8.  W,  BobbMon,  contra. 

By  Court*  Wxston,  0.  J.  We  are  clearly  of  opinion,  that  the 
plaintiff,  at  the  trial,  failed  to  exhibit  the  preliminary  proof, 
made  a  condition  precedent  to  his  right  to  recorer.  It  was  a 
condition  fairly  and  rightfully  imposed,  fully  accepted,  and 
made  a  part  of  the  policy.  It  was  of  a  character  not  to  be  mis- 
understood, and  was  interposed  to  protect  the  defendants 
against  fraud.  As  insurance  companies,  who  enter  into  ex- 
tensiTe  contracts  of  this  kind,  are  liable  to  great  impositions, 
they  are  justified  in  taking  CTcry  precaution  which  common 
pmde&oe  may  suggest 
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In  Wordey  v.  Wood  el  al. ,  6  T.  B.  710«  which  was  upon  a  pol« 
icj  against  fire,  it  was  one  of  the  printed  conditions  accompany* 
iog  the  policy,  that  in  case  of  loss,  the  assured  should  procora 
from  the  ministers  and  church  wardens,  and  from  some  respect- 
able householders  of  the  parish,  not  concerned  in  interest,  a 
certificate  like  that  required  in  the  policy  under  consideration. 
The  assured  procured  and  delivered  a  certificate  in  the  requisite 
form,  from  four  reputable  householders  of  the  parish,  and 
alleged  in  their  declaration,  that  the  minister  and  charch 
wardens  of  the  parish,  wrongfully  and  unjustly,  and  without 
probable  cause,  refused  to  join  in  such  certificate.  Upon  an 
issue  being  made  up  upon  this  point,  the  jury  found  in  favor  of 
the  assured.  The  case  was  twice  argued,  and  received  great 
consideration  from  the  court.  It  was  finally  decided,  that  the 
certificate  of  the  minister  and  church  wardens  was  a  condition 
precedent  to  the  right  of  the  assured  to  recover.  That  if  un- 
reasonably refused,  it  was  their  misfortune,  but  that  without  it, 
they  could  not  prevail.  That  the  company  had  a  right  to  im- 
pose their  own  conditions,  for  which  they  were  not  bound  to 
receive  any  substitute  whatever. 

In  Dawes  v.  The  North  River  Ins.  Co.,  7  Cow.  462,  which  waa 
assumpsit  on  a  policy  against  fire,  Savage,  C.  J.,  who  delivered 
the  opinion  of  the  court,  says:  "  In  cases  of  this  kind,  great 
strictness  is  required;  and  the  plaintiff  can  not  recover,  without 
a  literal  compliance  with  the  conditions/'  And  in  the  Column 
bian  Insurance  Company  v.  Lawrence,  2  Pet.  26,  the  certificate 
of  a  magistrate  or  sworn  notary,  required  by  the  conditional 
was  held  indispensable  preliminary  proof. 

In  the  case  before  us,  the  defendants  were  not  to  be  held  to 
pay,  unless  the  assured  procured  the  specified  certificate  from 
the  nearest  magistrate,  notary,  or  clergyman.  This  was  with- 
held, for  what  reason  does  not  appear;  but  without  it,  the 
plaintiff  can  not  prevail  in  this  action. 

Nonsuit  confirmed. 


Chambeblain  v.  Reed. 

[18  lUm,  8S7.] 

AnjusTMSirr  or  a  Gekebal  Ayrragb  made  by  »  broker  on  the  pioteet 
evidence  famished  by  the  roaster  may  be  set  aside  at  the  soit  of  ownon 
of  good^,  by  showing  the  culpable  negligence  or  want  of  skill  of  the 
master. 

T&x  Master,  on  an  AnjusncBMT  or  QtvsvaxL  AvaBAO^  has  a  Lmr  «po« 
goods  liable  for  contribution. 
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JffoRXT  Paid  uhdkb  a  Moral  CoMPUisioif  to  obtain  pcoperfy  improperlj 
detuned  is  not  a  volnntary  payment.  Nor  is  the  principle  affected  bj 
the  fact  that  the  payment  was  made  porsoant  to  a  written  promise. 

Assumpsit  for  money  had  and  received.  The  money  was  paid 
by  plaintiff's  agent  to  the  defendant,  the  master  of  a  vessel, 
who  refused  to  release  certain  property  of  the  plaintiff  on  hoard 
the  vessel,  unless  the  sum  in  controversy  were  paid  him  as 
general  average  awarded  to  the  defendant  from  the  plaintiff  by 
a  broker  who  had  adjusted  the  matter.  Verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  in  respect  to  the  correctness 
of  the  instruction,  that  the  award,  based  on  evidence  furnished 
by  the  master  alone,  was  not  conclusive,  and  of  the  refusal  to 
charge  in  favor  of  the  defendant. 

F.  Alien,  for  the  defendant. 

JfeOen,  contra. 

By  Court,  Wbston,  0.  J.  We  are  satisfied  with  the  adjust- 
ment made  by  the  broker  of  the  general  average,  and  of  the 
specific  charges  upon  the  deck  load;  and  that  if  no  charge  of 
negligence  or  want  of  skill  was  justly  imputable  to  the  master, 
the  adjustment  was  warranted  by  the  facts,  upon  which  it  was 
made.  And  upon  the  same  assumption  only  can  it  be  conclu- 
sive upon  the  plaintiff,  and  upon  all  concerned.  If  it  were 
otherwise,  as  the  adjustment  was  procured  by  the  master, 
without  the  assent  or  privity  of  the  other  parties,  upon  the 
protest  and  other  evidence  furnished  by  him,  he  would  escape 
all  responsibility,  however  gross  might  have  been  his  negli- 
gence, or  palpable  his  want  of  requisite  skill.  The  papers 
submitted  to  the  broker,  disclose  no  failure  of  duty  in  the 
master.  It  was  a  point  not  submitted  to  his  consideration; 
and  most  eztraordinaiy  would  it  be,  if  the  result  to  which  he 
came,  upon  facts  which  he  received  from  the  master,  should 
dose  the  door  to  all  liability  on  his  part  to  those,  who  had  con- 
fided their  property  to  his  care. 

The  jury  have  found  that  the  loss,  a  part  of  which  was  vis* 
ited  upon  the  plaintiff,  was  occasioned  by  negligence  or  want 
of  skill  in  the  defendant.  It  is  very  manifest,  this  being  as- 
oertained,  that  he  had  no  just  cause  to  receive  the  money, 
sought  to  be  reclaimed  in  this  action.  It  is  however  insisted, 
that  this  action  ought  not  to  prevail,  the  plaintiff  having  a  full 
knowledge  of  all  the  circumstances,  and  the  money  being  vol- 
untarily paid  by  his  agent.  A  question  then  arises,  was  this  a 
voluntaiy  payment? 
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In  Ohase  y.  Dmnal,  7  Greenl.  184  [20  Am.  Dec.  862],  it  was 
decided,  upon  an  examination  of  the  authorities,  that  a  pay* 
ment  made  under  a  moral  compulsion,  to  obtain  property  im- 
properly detained,  was  not  voluntary.  The  same  principle  is 
distinctly  laid  down  in  the  case  of  Shaw  v.  Woodcock,  7  Bam. 
ft  Oress.  78,  cited  for  the  defendant.  The  master  has  a  lien 
upon  goods  liable  for  contribution,  on  an  adjustment  of  general 
average.  Accordingly  the  defendant -in  this  case  refused  to  de- 
liver the  plaintiff's  lumber  to  his  agent,  until  his  claim  was  sat- 
isfied. In  this  he  tvould  have  been  justified,  but  for  the  facts 
now  settled  by  the  jury.  The  agent,  protesting  that  the  de- 
mand was  unjust,  and  notifying  the  defendant  that  the  money 
would  be  reclaimed,  finding  that  he  could  not  otherwise  liber- 
ate the  lumber,  agreed  to  pay  the  sum  required,  and  having 
given  a  writing  to  this  effect,  paid  the  money  after  the  lumber 
was  delivered.  Payment  made  under  these  circumstances,  we 
can  not  regard  as  voluntary.  It  is  contended,  that  the  agent 
having  got  the  lumber,  should  have  withheld  the  money.  We 
can  not  admit  that  such  a  breach  of  faith  became  a  legal  datjp 
necessary  for  the  protection  of  the  rights  of  his  principaL 
The  moral  compulsion  was  still  upon  him;  and  the  subsequent 
payment  can,  in  no  fair  and  just  sense,  be  pronounced  volun* 
tary.  We  are  of  opinion  therefore,  that  the  instructions  re- 
quested  were  properly  withheld. 

The  testimony  in  the  case  is  somewhat  conflicting;  but  the 
jury  have  passed  upon  it.  It  is  their  province;  and  we  per- 
ceive no  sufficient  reason  for  the  interference  of  the  court. 

Judgment  on  the  verdict. 


Mastkb  or  A  YnssL  hat  »  general  lien  on  Us  eaigo  for  fidifiA 
ehargee:  JBmrtU  v.  Oq/Uh  22  Am.  Deo.  661. 


GabiiB  v.  Delesdernieb. 

[i8MAnn,868.] 
Av  Aonoir  of  TamPASs  noss  vox  Lu  agadist  a  Swaaarw  for 

In  obedienoe  to  hii  precept,  a  person  who  happens  to  be  privileged 
arrest. 

Tbbspass  for  arresting  a  man  on  his  way  home  from  a  eriminal 
trial  at  which  he  had  been  a  witness.  The  defendant  wtfsa 
sheriff,  and  acted  under  a  writ  of  execution.  Verdict  for  the 
plaintiff. 
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F.  AUen  and  BridgeB^  for  the  defendant. 
MeOen  and  Chandler,  contra. 

By  Court,  Webtom,  C.  J.  The  authorities  cited  for  the  de« 
fendanty  to  show  that  an  action  of  trespass  does  not  lie  against 
a  sheriff,  for  arresting  a  person,  in  obedience  to  his  precept, 
\7ho  happens  to  be  privileged  from  arrest,  are  numerous  and 
direct.  Among  the  most  prominent  are  Tarletonv.  Fisher  eial., 
a  Doug.  671,  and  Cameron  y.  lAghi/ooi,  2  W.  Bl.  1190,  and 
Cameron  t.  Bowies  et  al,,  for  the  same  cause,  Id.  1195.  The 
first  was  brought  by  a  party  privileged  from  arrest,  under  an 
insolvent  act,  which  prescribed  that  he  should  not  be  liable  to 
be  arrested,  by  virtue  of  any  civil  process  out  of  any  court; 
and  if  arrested,  that  he  should  be  discharged.  In  violation  of 
this  exemption,  he  had  been  arrested  under  a  writ  of  attach- 
ment from  the  court  of  exchequer.  The  general  doctrine  laid 
down  by  the  court  was,  that  trespass  and  false  imprisonment 
irill  not  lie  against  a  sheriff  or  his  officer,  for  arresting  in  vir- 
tue of  a  precept,  a  person  privileged  from  arrests.  Buller,  J., 
Bays  in  that  case,  "  the  general  law  as  to  sheriffs  is,  that  if 
a  sheriff  has  acted  in  obedience  to  the  mandate  of  the  court, 
he  is  excused.  If  he  arrest  a  peer,  the  writ  is  erroneous,  yet 
he  is  not  a  trespasser,  for  executing  it."  And  yet  a  peer  of  the 
realm,  having  high  duties  to  perform,  holds  his  privilege  prin« 
cipally  for  the  sake  of  the  public. 

In  the  cases  from  William  Blackstone,  both  of  which  were 
for  the  same  cause,  a  witness  had  been  arrested  under  a  pre- 
cept, while  on  his  return  from  court.  He  brought  trespass  and 
false  imprisonment  against  the  officer,  and  a  verdict  was  taken 
in  his  favor,  subject  to  the  opinion  of  the  court,  whether  the 
action  would  lie.  The  court  held  that  it  would  not,  and  Chief 
Justice  De  Grey,  by  whom  their  opinion  was  delivered,  goes  into 
a  consideration  of  the  authorities,  and  adverts  to  many  cases, 
where  a  privilege  from  arrest  exists,  yet  he  adds,  that  "  though 
in  many  cases  the  process  is  declared  void,  yet  in  none  has  any 
instance  been  produced,  of  an  action  of  false  imprisonment 
being  brought,  much  less  will  it  lie  in  the  present  case,  where 
the  writ  is  not  void,  nor  the  arrest  illegal,  but  only  improperly 
timed." 

In  Brenl  v.  Broadsireei  eiux.,9T.B.  183,  Lord  Kenyon  re- 
garded it  as  incomprehensible  to  say,  that  a  person  shall  be 
considered  as  a  trespasser,  who  acts  under  the  process  of  the 
court.     Plummer  v.  DenneU,  6  Greenl.  421  [20  Am.  Deo.  816], 
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did  not  turn  upon  any  personal  privilege,  but  the  court  adrezt 
with  approbation  to  cases  and  principles,  which  bear  againai 
the  maintenance  of  the  action  under  consideration. 

Although  there  must  have  been  numerous  arrests  upon  pre- 
cepts, of  privileged  persons,  who  have  been  discharged  upos 
motion  or  upon  habeas  corpus,  not  one  case  has  been  cited  or 
referred  to,  where  trespass  has  been  brought  against  the  oflBcer, 
and  been  adjudged  to  lie.  This  of  itself  is  eyidence,  not  to  be 
disregarded,  that  the  law  has  been  understood  to  be  against  it. 

If,  for  the  protection  of  persons,  entitled  to  an  immunity  from 
arrest,  in  certain  cases,  or  for  certain  periods,  it  is  necessaiy 
that  theyshould  be  allowed  to  maintain  an  action  of  trespass 
against  an  officer,  in  cases  like  the  one  under  consideration,  in 
addition  to  the  remedy  afforded  by  habeas  corpus,  it  must  be 
granted  by  the  legislative  power.  We  do  not  feel  at  liberty  to 
sustain  it,  against  the  current  of  authorities,  which  are  of  too 
uniform  and  decided  a  character,  to  be  affected  by  any  infer- 
ence to  be  drawn  by  analogy,  from  the  case  of  lUdey  y.  NichoU 
ei  aL,  12  Pick.  270.  The  opinion  of  the  court  is,  that  if  the  de- 
fendant is  liable  at  all,  it  is  not  in  this  form  of  action.  The 
verdict  is  accordingly  set  aside. 

Plaintiff  nonsuit. 


JnsTiFicATioM  or  OfiTCXBS  BY  THsm  PROCESS:  Woimm  V.  Ifaitom^  23 
Dec  324  and  note;  CammomoeaUh  v.  0*CuH  Id.  393,  and  Savaeool  v.  Bomgk 
ton^  21  IcL  190,  in  the  note  to  which  the  subject  is  considered  at  length. 


MiDDLB  Bbedge  P&opbietobs  V.  Bboos& 

[13  ICaHtb,  391.] 

Whsthsk  a  Duty  Imfobsd  bt  Law  on  a  CoBPOBATioxr  is  dinotory  cr 
assentisl  to  the  enjoyment  of  some  of  their  rights,  moat  be  dstenniiied  by 
its  natore  and  object,  by  the  pablio  oonvenieooe,  and  by  the  l^tlatirt 
intention. 

ElouLATiON  THAT  A  ToLL-BOAD  CoMPAKT  shonld  keep  the  rates  of  toll  oon- 
stanily  exposed  to  view,  is  mandatory;  and  if  not  oomplied  with,  deprives 
the  company  of  the  benefit  of  the  penalty  for  passing  withoat  payfatg 
toU. 

Tbespass,  to  recover  a  penalty  of  not  less  than  five  nor  more 
than  fifty  dollars  under  the  statute  of  1827,  c.  357,  for  pft«ring  the 
plaintiffs'  bridge  vnthout  paying  toll.  Verdict  for  the 
The  facts  appear  from  the  opinion. 

J.  Orangcr,  for  the  plaintiff  in  error. 
T.  J,  D,  FuUer^  contra. 
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By  Ooort,  Weston,  C.  J.  The  assignment  of  errors  in  this 
•ase  has  been  extended  to  a  great  number  of  specifications, 
most  of  which  have  been  satisfactorily  answered.  By  the  third 
section  of  the  act,  ander  which  the  plaintiffs  were  incorporated, 
it  is  provided  that  they  shall,  at  the  place  where  the  tolls  are 
collected,  cause  the  rates  of  toll  to  be  fairly  and  legibly 
painted  in  large  or  capital  letters,  and  kept  constantly  exposed 
to  the  view  of  passengers.  It  is  true,  that  many  provisions  iD 
a  charter,  or  in  the  by-laws  authorized  under  it,  may  be  re- 
garded  as  directory  merely.  Others  are  such,  as  are  to  be 
inquired  of  only  between  the  government  and  the  corporation; 
or  such  as  relate  to  the  internal  management  of  their  affairs 
with  their  officers,  or  with  the  individual  corporators,  which 
are  not  to  be  called  in  question  by  a  stranger. 

Whether  a  duty  imposed  upon  a  corporation  by  law  is  direct- 
oiy,  or  essential  to  the  enjoyment  of  some  of  their  rights,  must 
be  determined  by  its  nature  and  object,  by  the  public  con- 
venience, and  by  what  may  be  understood  to  have  been  the^ 
intention  of  the  legislature:  Bank  of  the  United  States  y.  Dan- 
dridge,  12  Wheat.  64.  The  duty  referred  to  is  one  which,  from 
its  nature  and  object,  ought  by  no  means  to  be  remitted.  It 
answered  a  double  purpose;  as  an  admonition  to  passengers,  of 
what  was  required  from  them,  and  to  protect  them  from  the 
imposition  of  being  called  upon  to  pay  a  higher  rate  of  toll, 
than  was  authorized  by  law.  And  that  the  intention  of  the 
legislature  might  not  be  misunderstood,  they  have  directed, 
that  what  they  required  to  be  done,  should  be  constantly  exhib- 
ited to  public  view. 

It  is  a  regulation,  in  the  fulfiUment  of  which,  a  party  charged 
with  having  incurred  a  penalty,  for  passing  without  the  pay- 
ment of  toll,  when  thereto  required,  is  interested.  And  we  are 
of  opinion,  that  the  corporation  is  not  authorized  to  enforce 
the  penalty,  while  there  is  a  failure,  from  whatever  cause,  to 
exhibit  the  rates  of  toll  in  the  manner  required  by  law.  It  does 
not  appear  to  us,  that  they  have  a  claim  to  exact  a  penalty  from 
S  a  passenger,  who  passes  without  payment  of  toll,  although  de- 

manded of  him,  which  was  all  that  was  proved  against  the 
original  defendant,  while  they  omitted  to  exhibit  to  his  eye, 
one  of  the  evidences  of  their  right,  which  it  is  their  duty  con- 
stantly to  expose  to  view. 
<  The  defendant  used  no  other  force,  than  what  is  merely  con- 

structive.   It  may  have  been  enough  to  bring  his  case  within  the 
operation  of  the  statute,  provided  the  plaintiffs  had  done  theif' 
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duty  in  regard  to  the  Bubjeci-maUer,  but  we  think  not  otherwise. 
Nor  does  it  in  our  judgment  make  any  difference,  that  their 
toll-board  may  have  been  wantonly  and  mischieTonsly  destroyed. 
For  an  injury  of  tbtfii  sort,  they  haye  a  remedy  by  action;  and 
their  property  is  protected  by  penalties.  If  their  board  is  de- 
stroyed, or  the  letters  become  obliterated  by  time,  accident,  or 
design,  they  should  cause  it  forthwith,  as  soon  as  may  be,  to  be 
restored  aud  the  letters  renewed.  It  can  not  otherwise  be  con- 
stantly exposed  to  the  view  of  passengers. 

Nichoh  Y.  Bertram  el(d.,S  Pick.  342,  was  an  action  for  forci- 
bly passing  a  turnpike  gate,  without  paying  toll.  After  the 
corporation  was  established,  in  whose  behalf  the  plaintiff,  their 
treasurer,  sued,  it  was  proTided  by  a  general  law,  that  turn- 
pike corporations  should  not  be  entitled  to  demand  or  reoeire 
toll,  unless  they  erected  a  sign-board,  with  the  rates  of  toll 
written  or  printed  in  a  certain  manner.  In  the  act  by  which  they 
were  created,  the  duty  was  imposed  in  somewhat  different  lan- 
guage; and  it  was  not  in  terms  made  a  condition,  upon  which 
their  right  to  receiye  toll  depended.  The  court  held,  that  their 
rights  and  duties  were  to  be  determined  by  their  act  of  incor- 
poration, and  not  by  the  subsequent  general  law.  They  fur- 
ther held,  that  the  corporation  had  complied  with  the  act.  And 
the  implication  evidently  is,  that  had  it  been  otherwise,  the  pen- 
alty sought  could  not  have  been  recovered. 

In  this  case  the  evidence  is,  that  the  toll-board  of  the  cor- 
poration was  destroyed,  at  least  as  early  as  the  ninth  of  Hay. 
On  the  fifteenth,  when  the  alleged  trespass  was  committed  by 
the  defendant,  it  had  not  been  restored.  There  was  at  that 
time  no  such  board  exhibited  to  the  view  of  passengers.  And 
in  our  opinion  the  judge  below  should  hare  charged  the  jxuj, 
MB  requested,  that  this  omission  was  fatal  to  the  action. 

Judgment  reyersed. 


DUKOAN  V.  StLYESTEB. 

[lSMAnn,4l7.] 

^tlUHPASB  QuABB  OiAXtaxju  WILL  NOT  Lis  by  »  teuat  in  enrnmnn  of  land 

agidiist  hit  oo-tenant. 
A  Caxjbm  Bbouoht  betobb  ax  Appxllati  Goubt  on  Onb  Oount  eaa  not  be 

heard  on  another  oount  ttmck  oat  in  the  oonrt  below. 

Tbespass  q.  c.  /.,  by  a  tenant  in  common  of  a  fishery .  against 
bis  co-tenant.  The  declaration  contained  a  second  oonnt,  de 
4Hmi8  asportalia.    The  second  count  was  struck  out  before 
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of  the  demimer  to  ibe  deolaration^  but  the  court,  stating  that 
the  action  could  not  be  sustained  on  the  first  count,  asked  leave 
to  restore  the  second  count. 

Thayer y  for  the  plaintiff. 

W.  O.  Crosby,  ctmtra. 

By  Court,  Weston,  C.  J.  The  plaintiff  had  a  right  to  place 
his  net  where  he  did;  and  the  defendants  in  cutting  or  easting 
it  off,  and  turning  it  adrift,  were  guilty  of  a  trespass.  But  it  is 
contended,  that  the  plaintiff  can  not  maintain  trespass  quare 
dausum,  for  the  injuxy.  The  objection  is  a  technical  one;  and, 
furnishing  no  defense  to  the  merits  of  the  case,  we  have  not 
been  disposed  to  regard  it  with  favor.  But  upon  consideration, 
we  are  of  opinion  that  it  is  sustained  by  authority.  Littleton  in 
his  Tenures,  sec.  322,  says,  if  two  have  an  estate  in  common  fox 
a  term  of  y^ars,  and  the  one  put  the  other  out  of  possession,  the 
injured  party  may  maintain  ejectment.  But  in  the  next  section 
he  states,  that  although  ejectment  will  lie,  trespass  quare 
dausum  will  not,  for  one  tenant  in  common  against  another. 
Ooke,  in  commenting  upon  this  section,  says,  if  there  be  two 
tenants  in  common  of  land,  and  one  take  up  and  cany  away 
the  mete  stones,  the  other  may  maintain  trespass,  vi  ei  armie^ 
for  the  injury.  And  if  there  be  two  tenants  in  common  of  a 
folding,  and  one  of  them  disturb  the  other  in  erecting  hurdles, 
he  may  maintain  the  same  action  for  the  disturbance.  But  he 
does  not  say  that  trespass  quare  clauaum,  can  be  brought  in 
either  case:  Co.  Lit.  200  b. 

Whenever  a  party  has  an  exclusive  right  to  the  possession, 
this  action  may  be  maintained,  although  he  has  not  an  abso* 
lute  right  to  the  soil,  or  the  whole  property  therein.  And  it 
may  be  supported  for  a  trespass  in  a  portion  of  a  common 
field,  after  an  allotment  in  severalty  to  the  plaintiff:  Wdden  v. 
Bridgewaier,  Cro.  Eliz.  421. 

The  opinion  of  Wilde,  J.,  was  against  the  action  in  Keay  v. 
Ooodtoin,  16  Mass.  1,  where  one  tenant  in  common  disturbs 
the  temporary  but  rightful  possession  of  another.  And  in  our 
judgment  this  opinion  is  in  accordance  with  the  principles  of 
law.  It  is  submitted  to  the  court,  whether  if  the  plaintiff's 
count,  de  bonis  asportaiis,  should  be  restored,  he  would  be 
entitled  to  judgment  upon  that  count  only.  If  the  action  can 
)  not  be  maintained  upon  the  count  as  it  stands,  it  ceases  to  be 

an  action  of  trespass  quare  dausum ,  which  alone  justified  the 
demurrer  in  the  common  pleas,  under  which  it  was  brought 

▲m.  Dio.  VoIi.  XXIX— S8 
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into  this  court:  Stat,  of  1829,  o.  444.  To  decide  otberwiae 
vould  haye  tfae  effect  to  justify  an  eyasion  of  the  statute,  bj 
the  insertion  of  a  formal  count  of  this  sort,  in  cases  where  it  is 
not  warranted  by  law:  Snow  el  al.  y.  Hall,  8  OreenL  94.  As  it 
is  brought  before  us,  we  can  not  sustain  it,  as  an  action  de  bonia 
atporUUia. 


TftBTASB  Birwinr  Oo-TSBCAim:  Sm  the  note  to  ArtbrT.  Hoop&% 
48a 


MeBBIAM    V.   MiTOHELL. 
ps  XAzn,  4m.] 

^WBsaar  will  hot  be  Skt  audm  on  the  groand  of  theadmiMioiioC  imlefaaft 

and  immaterial  evidence. 
BaooBDS  OF  A  PosT-cfnoi  ABB  ADMnsniLi  to  ahow  the  tnuietkma  of 

the  offioe,  bat  are  not'OondosiTe. 
PaosBOunoN  of  ak  Iknocbmt  Pbbsoit  for  the  abetraotlon  ol  a  pankage  firam 

the  maQa,  which  package  had  been  overiooked  throagh  oirnlmuui  is 

the  aearoh,  ia  without  probable  canae,  notwithstanding  the  aaaanuMe  of 

the  proeecntor,  of  error  and  miatake  on  hia  part 
Fbom  thb  Wabt  or  Probablb  Causi,  Halicb  may  be  fonnd. 

AonoK  for  malicious  prosecution.  Merriam,  a  deputy  aiid«r 
Colonel  Hall,  postmaster  at  Oamden^  was  arrested  by  MitoheH» 
gOTemmental  agent  for  the  detection  of  certain  mail  robben. 
Mitchell  had  Merriam  arrested  on  the  ground  that  he  had  ab- 
stracted a  certain  decoy  package  sent  to  Bath.  Mitchell  and 
another  examined  the  mails  before  they  reached  Oamden,  and 
saw  the  package  in  them,  and  again  examined  the  mails  jnsi 
beyond  Oamden,  and  did  not  find  the  package.  As  a  matter  ol 
fact  it  was  then  in  the  mails.  The  grand  jury  refused  to  indiet 
Merriam.  Verdict  for  the  plaintiff  in  the  sum  of  one  thonaand 
■ix  hundred  and  sixty-six  dollars.    Motion  for  a  new  triaL 

PreNe^  for  the  defendant. 

8pragu£  and  O.  M.  Ohaae,  eonira. 

By  OouBT.  The  testimony  of  Albert  Beed  and  of  Franeis 
Orooker,  in  regard  to  the  letter  directed  to  a  lady,  and  opened 
by  the  defendant  at  Lincolnyille,  if  not  admissible  as  a  part  of 
what  was  said  and  done  by  him  on  the  tour,  which  led  to  the 
prosecution  of  the  plaintiff,  was  at  most  irreleyant  and  imma- 
terial, and  in  our  judgment  affords  no  sufficient  ground  for  dis- 
turbing the  Terdiot.  It  does  not  appear,  that  the  attention  of 
the  judge  was  called  at  the  trial  to  any  objection  made  to  a 
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part  of  O'Brien's  depoaition;  and  he  was  nofc  desired  to  rule 
opon  its  admissibility.  The  idle  rumor  heard  by  O'Brien  of 
the  arrest  of  Colonel  Hall,  was  known  at  the  trial  to  have  been 
false.  It  was  altogether  immaterial,  and  could  not  have  oper- 
ated to  the  prejudice  of  the  defendant.  That  he  entertained 
suspicions  of  some  postmaster  west  of  Belfast,  is  abundantly 
proved,  and  is  not  controyerted. 

The  records  of  the  Camden  post-office  were  kept  in  pursuance 
of  law.  They  were  public  records,  made  by  a  sworn  officer  of 
the  government;  and  were  in  our  opinion  legally  admissible  in 
evidence,  to  show  the  transactions  of  that  office.  If  fraudu- 
lently or  corruptly  kept,  they  were  liable  to  be  controyerted, 
but  were  entitled  to  credence,  until  impugned  or  impeached. 

The  judge  instructed  the  jury,  that  there  was,  in  point  of 
law,  no  probable  cause  for  the  prosecution;  but  he  submitted 
certain  questions  of  fact  to  their  consideration,  the  determination 
of  which  was  designed  to  enable  the  court  to  decide  upon  the 
correctness  of  this  instruction.  From  their  finding  it  appears 
that  the  plaintiff  was  entirely  innocent  of  the  charge,  preferred 
against  him.  And  it  does  not  appear  from  any  eridence  in  tha 
case,  that  any  ground  of  suspicion  could  justly  or  fairly  arise 
from  any  part  of  his  conduct.  It  further  appears  from  the 
finding  of  the  jury,  that  the  package,  supposed  to  be  missing, 
was  in  the  mail-bi^,  when  searched  by  the  defendant;  and  it 
was  in  proof,  that  it  reached  its  destination  at  Bath,  in  due 
eourse  of  mail. 

The  cause  of  the  prosecution,  then,  was  the  taci  that  tlM 
package  was  oyerlooked  by  the  defendant  That  there  must 
baye  been  some  carelessness  or  defect  in  the  search,  is  snffl- 
deutly  apparent.  The  assurance  of  the  defendant,  howeyer 
strong  it  may  haye  been,  was  based  upon  his  own  error,  mis« 
take,  or  negligence;  for  such  it  undoubtedly  was;  although 
participated  in  by  others,  who  assisted  in  the  search.  The  pro* 
eeedings  before  the  justice  and  subsequently  before  the  grand 
jury,  haye  no  other  foundation.  We  can  not  but  regard  it  as 
too  much  to  hold  this  to  haye  been  probable  cause,  to  justify  a 
prosecution  against  an  innocent  and  unoffending  man,  who 
had  giyen  no  color  for  suspicion  against  him. 

Beparation  is  demanded  in  such  a  case,  by  the  plainest 
dictates  of  common  justice.  If  a  man  had  prosecuted  and 
imprisoned  a  faithful  seryant,  on  the  false  charge  of  purloining 
an  article  of  yalue,  which  had  remained  locked  up  in  his  desk, 
merely  because  he  had  carelessly  oyerlooked  it,  he  could  not 
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and  ought  not  to  rest  satisfied  with  himself,  until  he  had  made 
restitution.  He  could  not  reasonably  expect^  that  the  claim  of 
the  iujured  party  for  damages  in  a  court  of  justice,  could  be 
defeated  by  the  strength  of  his  assurance.  If  such  a  doctrine 
Trere  established  by  law,  iunocence  might  indeed  escape  the 
punishment  due  to  guilt,  if  the  error  were  seasonably  discoTered, 
but  it  would  be  without  indemnity  for  losses  and  expenses 
growing  out  of  the  charge,  to  say  nothing  of  personal  suffering 
and  lacerated  feelings.  The  pretense  of  error  and  uninten- 
tional mistake  would  become  a  cloak,  to  give  impunity  to  malice, 
and  fraud,  aud  falsehood. 

The  defendant  was  manifestly  excited  in  the  attempt  to  bring 
the  business,  which  had  been  confided  to  him,  to  a  successful 
termination.  He  knew  that  one  package  had  been  lost  at 
Lincolnville.  It  should  haye  occurred  to  him,  that  the  decoy 
package  might  hare  been  lost  in  the  same  manner.  It  was  a 
fact,  in  itself  calculated  to  weaken  any  just  conviction,  that  it 
was  abstracted  by  the  hand  of  the  plaintiff.  Nor  did  the  more 
decisive  fact  of  the  arrival  of  the  letter,  impair  his  assurance; 
for  when  apprised  of  that  by  Oolonel  Hall  at  Wiscaaset,  he 
still  insisted  upon  the  guilt  of  the  plaintiff. 

The  jury  have  expressly  found  malice.  They  had  a  right  to 
do  so,  from  the  want  of  probable  cause.  To  them  also  was 
properly  submitted  all  the  testimony,  bearing  upon  the  plaint- 
iff's claim  for  damages.  It  belonged  to  them  to  estimate  the 
loss  to  the  plaintiff,  arising  from  the  prosecution;  and  we  per- 
ceive no  sufficient  reason  to  set  aside  their  verdict  upon  that, 
or  upon  any  other  ground,  taken  for  the  defendant. 

Judgment  on  the  verdict* 


Maucious  Pbosbcution,  to  support  an  aotton  for,  malioe  ud  want  of 
probable  caiue  moat  be  shown:  KelUm  v.  Bemns,  5  Am.  Deo.  670;  Beil  v. 
Oraham,  9  Id.  687;  Turner  v.  Walker,  22  Id.  329;  Frtneh  t.  Smith,  24  Id. 
616;  Mowry  ▼.  Miller,  Id.  680;  Adams  v.  Lisher,  25  Id.  102.  The  ezistenos 
of  a  probable  cause,  tiiough  the  prosecution  may  have  been  malldous,  wiU 
defeat  the  action:  Ulmer  v.  Leland,  10  Id.  48;  Plummer  v.  Oheeti,  14 Id.  572; 
Adams  v.  Lialter,  25  Id.  102.  And  if  the  plaintiff  was  aotnaUy  guilty  ol 
the  crime,  thouf^h  at  the  time  of  the  proseoution  it  was  unknown  to  the 
prosecutor,  yet  the  plaintiff  can  not  recover:  Adams  v.  Lisher,  25  Id.  102. 
In  respect  to  what  "  probable  cause  "  means,  and  when  it  ezistsi  see  the  noU 
to  Frwaman  v.  Smithy  12  Id.  265.  Malioe  wiU  be  inlerrsd  from  the  want  of 
probable  oanse:  Frowman  v.  Smith,  supra,  in  note. 
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Ghamberlaik  v.  Dover. 

ri3  ]CAnB,46e.] 

Tdwv  Clkbx  mat,  whilb  Hb  Remains  in  Ofncx,  Amknd  tbb  Bsoosm 

of  town  mMtingi,  to  conform  to  the  truth. 
Tbm  Acts  ov  thx  Majobttt  Pbuent  at  Town  Mbkiinqs  bind  not  only 

tho  minoiity»  hat  all  who  are  abeent. 
POBUO  NonoB  or  Tdcx  and  Plaoz  or  MmcriNo  must  be  given;  and  a 

meeting  can  not  be  adjourned  by  the  few  townsmen  present  to  a  distant 

part  of  the  town  on  the  same  evenin^^  of  which  time  and  place  of  ad* 

joomment  other  townsmen  subsequently  arriving  receive  no  notice. 
A  MsniNQ  Faixly  Organized  possesses  the  incidental  power  of  adjoum- 

msnt  to  a  future  tima 
Town  Mekinos  must  be  Held  at  the  place  appointed*    A  meeting  to  bo 

held  at  a  school-house  must  be  held  within  its  walls. 
Amoubnsd  Msetino  Kusr  be  vbom  a  Rboulab  MEEnNG  valid  as  to  time 

tfli^  pla^Wi 
Whbbb  the  Beoobd  Shows  that  the  Meetino  was  not  at  the  Plaob 

Apfointed,  testimony  is  admissible  to  show  that  an  irregular  meeting 

was  held  at  another  plaoe,  and  what  was  there  done. 
The  Bboonsidebation  at  a  Begular  Msbtinq  of  acts  done  at  a  previoua 

irregular  meeting  can  not  be  construed  as  a  ratification  of  such  acts. 

AjBSUMPsrr  on  a  contract  for  the  construction  of  a  bridgOi 
made  with  the  plaintiffs  by  a  committee  of  the  town  of  Dover. 
To  prove  the  authority  of  the  committee,  the  town  clerk^  in 
the  years  1834  and  1835,  introduced  the  records,  on  the  margin 
of  one  of  which  were  entries  made,  not  at  the  time  of  the  other 
enirieSy  but  afterwards  while  he  was  still  clerk,  and  relating  to 
the  meeting  appointing  Patten  and  Favor.     The  entry  on  the 

f  margin  the  clerk  swore  was  the  one  in  fact  true,  and  was: 

"  Dover,  January  15, 1884.  The  inhabitants  of  Dover  met  in 
the  highway  near  the  school-house,  in  district  No.  2,  and  read 
the  warrant  in  the  open  air,  and  adjourned  the  meeting  to  A. 
S*  Patten's  store.''  On  the  record  was  the  continuation  of  the 
minutes  of  this  adjourned  meeting:  ''Art.  1.  Voted,  and  chose 

I  Benj.  Spaulding,  moderator  to  govern  the  meeting.    2.  Voted 

i  to  rebuild  the  bridge  at  the  great  falls."    Favor,  Bartlett,  and 

Patten  were  chosen  a  "  contracting  and  building  committee," 
but  Bartlett  did  not  act.  The  records  contained  proceedings 
of  a  legal  meeting  held  in  February,  1884«  reconsidering  the 
votes  taken  at  the  January  meeting.  The  defendants  produced 
evidence  showing  that  the  meeting  in  January  was  appointed  to 

)  be  held  at  the  school-house  in  district  No.  2,  at  one  o'clock; 

that  at  half-past  one  o'clock  the  town  clerk  and  four  or  five  other 
persons  met  near  the  school-house;  that  there  was  a  lock  on 
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the  door  and  a  snow-drift  in  front;  that  the  weather  was  cold 
and  no  fire  there,  and  they  did  not  enter  the  house;  that  after 
about  five  minutes  the  town  clerk  read  the  warrant  in  the  open 
air,  and  Patten  or  Favor  moved  to  adjourn  to  Patten's  store. 
which  motion  was  carried;  that  the  store  was  more  than  a  mile 
from  the  school-house;  that  no  notice  of  the  place  to  which  the 
meeting  was  adjourned  was  left  on  the  school-house  door;  that 
several  persons  coming  to  the  school-house  after  the  adjourn- 
ment, seeing  no  meeting  and  no  notice,  went  home,  and  that  at 
Patten's  store  five  men  voted  in  favor  of  what  was  done,  four 
against  it,  and  that  there  were  three  or  four  persons  present  who 
did  not  vote.  It  also  appeared  that  there  were  between  two 
hundred  and  sixty  and  three  hundred  voters  in  the  town.  Ver- 
dict for  the  plaintiff,  subject  to  the  opinion  of  the  court. 

«/*.  J^ipleton,  for  the  defendants. 

Sogers  and  W.  P.  F€89enden,  conira. 

By  Court,  Wsston,  0.  J.  It  was  the  duty  of  the  town  dark 
to  record  the  doings  and  proceedings  of  the  town.  And  if 
through  inadvertency  or  misapprehension,  the  record  has  been 
defectively  made,  it  is  competent  for  him  while  in  office  to 
complete  it,  by  amending  it  according  to  the  truth.  He  acts 
at  his  peril,  and  will  be  liable,  if  he  falsifies  or  mistakes  what 
it  is  his  duty  to  record.  WeUes  d  al,  v.  BaUdle  etal.,  11  llaas. 
477,  is  a  case  exactly  in  point.  The  town  clerk  testified,  that 
the  record  is  true  as  amended,  which,  at  least  until  impeached, 
must  have  been  presumed  without  his  testimony. 

The  principal  question  presented  to  our  consideration  is, 
whether  the  town  are  bound  and  concluded,  by  the  proceedings 
of  the  meeting  held  on  the  fifteenth  of  January,  1834.  In  all 
measures,  in  regard  to  which  towns  are  authorized  to  act,  at 
all  legal  meetings  the  doings  of  the  majority  present  bind,  not 
only  the  minority,  but  all  who  are  absent.  But  the  exercise  of 
this  power  is  subject  to  certain  regulations,  intended  to  afford 
lull  and  fair  opportunity  to  every  citizen  to  be  present,  and 
to  take  part  in  any  business,  by  which  the  interest  of  the  town 
may  be  affected.  Thus  public  notice  is  required  to  be  given  in 
a  certain  manner,  and  for  a  certain  number  of  days,  of  the 
time  and  place  of  meeting,  and  of  the  subjects  to  be  acted  upon. 
When  a  meeting  is  fairly  organized,  it  doubtless  possesses  the 
incidental  power  of  adjournment  to  a  future  time.  We  do  not 
say  that  they  may  not  have  the  right  to  adjourn  to  another 
place.    But  there  should  be  limitations  to  the  exercise  of  such 
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disoreiion.  It  coald  not  be  toleiated  that  a  few  persons,  by 
oonoert  or  otherwise,  should  be  permitted  to  attend  at  the  pre- 
cise time  appointed,  and  forthwith  adjourn  from  a  central  to 
an  extreme  part  of  the  town.  In  the  case  before  us,  the  meet- 
ing called  was  never  held  at  the  place  appointed.  It  was  to 
be  at  the  school-house,  which  must  be  understood  to  mean 
within  its  wall&  If  the  adjournment  from  the  usual  place  of 
holding  town  meetings  to  a  distant  point  on  one  side  of  the 
town,  could  under  any  circumstances  be  proper,  about  which 
we  give  no  opinion,  it  was  a  measure,  which  could  be  taken 
only  at  a  regular  meeting,  to  the  validity  of  which,  place,  as 
well  as  time,  is  undoubtedly  essential. 

This  case  is  as  strong  as  any  one  that  could  be  selected,  to 
illustrate  the  necessity  of  maintaining  this  principle.  The 
meeting  was  appointed  at  one.  In  half  an  hour  from  that 
time,  half  a  dozen  persons,  one  of  whom  is  the  town  clerk,  ap- 
pear in  the  street.  The  town  clerk  reads  the  warrant;  and  they 
there  vote  forthwith  to  appear  at  a  distant  place,  to  which  they 
immediately  repair.  Other  citizens  attend  at  the  place  first  ap- 
pointed, with  a  view  to  take  part  in  the  business,  and  finding 
no  trace  of  a  meeting,  return  home.  They  had  no  means  of 
knowing  that  it  was  then  going  on  at  Patten's  store.  We  can 
not  but  regard  it  in  the  highest  degree  dangerous  to  the  rights 
of  towns  to  hold  them  concluded  by  such  a  cause  of  proceed- 
ing. It  is  most  manifest,  that  the  citizens  of  the  town  were 
thus  deprived  of  the  privilege  of  being  present  at  the  transac- 
tion of  important  business,  affecting  their  interests.  A  meas- 
ure was  taken,  which  a  large  majority  disapproved.  This  is 
demonstrated  by  the  proceedings  of  a  subsequent  meeting. 
Why  should  the  small  number  at  Patten's  store  bind  the  townf 
The  only  reason  that  could  be  assigned  is,  that  every  citizen 
had  notice,  and  might  have  attended  there,  if  be  had  been  so 
disposed.  But  this  is  not  true  in  fact.  There  is  no  reason  to 
believe,  that  one  tenth  part  of  the  citizens  ever  heard  of  the 
meeting  at  the  store,  until  it  was  over. 

We  are  aware  of  no  legal  reason,  why  the  town  should  not 
be  permitted  to  sustain  their  objections,  by  the  testimony  they 
introduced.    It  does  not  contradict  the  record.    From  that  it 
appears  that  no  meeting  was  held  at  the  place  appointed,  but 
I  that  an  irregular  one  was  held  at  a  different  place;  and  the  tes* 

S  timony  objected  to  shows,  what  otherwise  might  have  been  pre* 

Bumed,  that  many  citizens  were  thereby  deprived  of  the  oppor« 
kmity  of  being  present,  and  taking  part  in  their  own  concerns. 
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It  is  contended,  that  the  yalidity  of  the  proceedings  at  Pat- 
ten's store,  is  recognised  by  the  regular  meeting  in  Febmaiy, 
when  the  town  voted  to  reconsider  certain  votes  taken  and  re- 
corded in  Janoaiy.  Bat  we  are  of  opinion,  that  no  such  in- 
ference can  fairly  be  drawn  from  that  Tote.  It  was  the  mode 
they  adopted  of  expressing  their  disapprobation  of  the  course 
previously  pursued.  To  hold  that  the  former  doings  were 
thereby  ratified,  would  be  to  deduce  a  meaning  from  their  vote, 
in  direct  opposition  to  their  intentions.  The  preyious  doings 
did  not  bind  the  town.  It  should  have  been  one  of  the  articles 
in  the  warrant  for  a  regular  meeting,  to  see  whether  the  town 
would  ratify  those  doings,  and  an  afflrmatiye  vote  had  thereon, 
before  they  could  be  confirmed,  so  as  to  be  binding  on  the 
town:  Stat,  of  1821,  c.  114,  regulating  town  meetings,  sec.  5. 

It  is  urged,  that  prior  to  the  amendment  of  the  record,  the 
plaintiffs  had  reason  to  belieye  that  the  committee  of  the  town 
were  clothed  with  sufficient  authority,  and  that  being  in  no 
fault,  the  town  should  be  precluded  from  denying  their  author- 
ity. If  the  clerk  makes  an  erroneous  record,  the  town  are  not 
bound  by  it,  merely  because  others  confide  in  its  correctness. 
They  are  notwithstanding  entitled  to  have  it  set  right.  Other- 
wise they  would  be  concluded,  not  only  by  their  owi«  votes, 
but  by  whatever,  by  design  or  accident,  might  be  improperly 
entered  by  the  clerk,  and  that  without  any  chance  of  relief  by 
amendment.  The  plaintiffs  made  their  contract  with  certain 
persons,  assuming  to  be  agents  of  the  town.  Their  remedy  is 
against  the  agents,  if  they  acted  without  authority. 

The  opinion  of  the  court  is,  that  the  action  is  not  supported; 
and  the  verdict  is  accordingly  set  aside. 

Plaintiffs  nonsuit. 


TowK  H^crnro,  bhuumt  of  oallliig  and  IflgAlity  cit   Ford  v.  (M/omgk^  SB 
Am.  Deo.  613. 


CuTTs  V.  Gordon. 

[IS  ILon,  474.J 

Iv  ABSUMraiT  AOAnrsr  Sxvebal  Defendants,  a  pramiie  by  all  mint  be 

proved. 
Idem. — ^An  exception  is  made  where  one  of  the  defendanta  la  an  in£uit;  ha 

may  plead  his  infancy  and  a  recovery  be  bad  against  the  other  defsndantib 

Assumpsit  against  three  defendants.     One  was  defaulted;  the 
other  two  pleaded  the  general  issue,  and  that  Haskell,  one  of 


s 
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tliflm,  was  a  minor.  Evidence  proving  Haskell  was  a  minor 
was  given,  and  a  verdict  was  directed  to  be  found  for  the  de« 
fendantSy  oontraiy  to  the  instmotions  requested  by  the  plaintiiL 

J.  AppleUm  and  8.  H.  Blake ^  for  the  plaintiff. 

J.  B.  EiU,  contra. 

By  Oonrt,  Wbston,  0.  J.  It  is  a  well-established  principle  in 
the  English  law,  that  in  assompsit,  where  too  many  defendants 
are  joined,  the  plaintiff  most  fail  in  his  action,  though  he  prove 
an  express  or  implied  promise  against  some  of  them;  and  that 
the  objection  can  not  be  removed  by  discontinuing  or  entering 
a  nolle  prosequi,  as  to  such  as  ought  not  to  have  been  joined. 
And  the  same  rule  has  been  recognized  by  this  court  in  Reding* 
ion  V.  Farrar  el  oZ.,  6  Greenl.  379.  There  is,  however,  an  ex- 
ception to  the  rule,  which  is  thus  laid  down  by  Sergeant  Will- 
iams in  note  (2)  to  Salmon  v.  Smith,  1  Saund.  207:  ''  If,  in  such 
actions,  the  defendants  sever  in  their  pleas,  as  where  one  pleads 
some  plea,  which  goes  to  his  personal  discbarge,  such  as  bank- 
ruptcy and  the  like,  and  not  to  the  action  of  the  writ,  the  plaint- 
iff may  enter  a  nolle  prosequi  as  to  him,  and  proceed  against 
the  others."  But  it  has  been  ruled  at  nisi  prius,  in  two  English 
cases,  Chandler  v.  Parkes,  3  Esp.  76,  and  Jaffray  v.  Freehain,  S 
Id.  47,  cited  for  the  defendants,  that  a  plea  of  infancy  is  not 
within  the  exception.  In  Gibbs  v.  Merrill,  3  Taunt.  307,  the 
court  seem  to  incline  to  the  same  opinion.  But  in  Burgess  v. 
Merrill,  4  Id.  468,  which  turned  upon  the  same  facts,  Mans- 
fieldy  0.  J.,  by  whom  the  judgment  of  the  court  was  delivered* 
says,  no  cases  are  found  decided  by  the  courts,  upon  considera- 
tion, upon  this  point.  He  then  adverts  to  the  two  nisi  priu9 
cases,  and  decides  that  the  action  may  be  brought  against  tlio 
adult  contractor  only,  overlooking  the  promise  of  the  infant, 
which  he  considers  as  void. 

But  we  have  cases  upon  this  point  in  this  country,  where  the 
contract  of  an  infant  is  regarded,  not  to  be  void  but  void- 
able, settled  upon  consideration.  In  Hariness  v.  Thompson,  5 
Johns.  160»  the  court  held,  that  where  one  of  several  defend- 
ants, in  an  action  of  assumpsit,  pleads  infancy,  or  gives  it  in 
evidence  at  the  trial  under  the  general  issue,  the  jury  may  find 
a  verdict  for  the  infant,  and  proceed  to  judgment  against  the 
others.  The  same  question  was  presented  to  the  supreme  court 
S  in  Massachusetts,  very  soon  after  our  separation;   when  the 

opinion  of  that  court  is  to  be  regarded  as  high  evidence  of  the 
law  of  both  states:    Woodward  v.  Newhall  el  al.^  1  Pick.  500. 
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Parker,  0.  J.,  spealdng  for  the  coart  in  that  case,  goes  into  an 
examination  of  the  English  aathorities;  and  he  holds,  that 
neither  reason,  justice,  nor  principle  requires  that  the  plaintiff 
ehoold  be  turned  round  to  a  new  action,  where  the  objection 
of  infancy  is  interposed  bj  one  of  the  defendants.  The  chief 
justice  refers  to  the  case  of  Tappan  el  al,  v.  Jbboi  ei  oZ.,  de- 
•cided  to  the  same  effect  by  that  court,  before  the  separation; 
And  he  cites  with  approbation  the  New  York  case,  before  re- 
ferred to. 

In  TutOe  v.  Cooper,  10  Pick.  281,  Shaw,  0.  J.,  after  citing 
the  English  nisi  prius  cases,  says,  a  different  rule  has  been 
adopted  in  New  York  and  in  Massachusetts,  as  an  exception 
however  to  the  more  general  rule,  which  is  recognized  in  both 
«tates,  in  conformity  with  the  English  practice. 

The  case  of  infancy  appears  to  us  to  fall  within  the  reason 
of  the  exception,  as  much  as  that  of  bankruptcy.  It  secores 
to  the  infant  the  full  enjoyment  of  his  privilege.  The  objec- 
tion is  purely  technical.  If  Lord  Eenyon  and  Lord  Ellen- 
borough,  distinguished  as  they  were  among  English  jurists, 
have  unnecessarily  narrowed  the  exception,  we  are  under  no 
obligation  to  follow  their  example.  The  common  law  of  both 
countries  is  derived  from  the  same  source.  But  the  evidence 
of  what  it  is,  which  is  authoritative  here,  is  to  be  found  in  our 
own  judicial  decisions.  It  should  be  remembered,  that  every 
member  of  the  court,  by  whom  the  judgment  in  Woodioard  v* 
NewhdU  was  pronounced,  had  been  called  to  the  bench,  many 
years  before  the  erection  of  Maine  into  a  separate  state.  It 
not  then  our  court,  it  had  been  a  short  time  before.  The  law 
of  both  states  was  the  same.  If  we  hold  the  law  to  be  other- 
wise  here,  it  must  be  because  we  are  satisfied  it  was  erroneously 
declared  in  Massachusetts.  But  appreciating  as  we  do  the 
reasons,  upon  which  that  decision  was  founded,  and  sanctioned 
«s  it  is,  by  the  authority  of  the  supreme  court  of  New  York, 
we  are  of  opinion,  that  it  should  be  regarded  also  as  the  law  of 
this  state. 

It  is  insisted,  that  if  the  action  may  be  sustained  against 
other  defendants,  the  plaintiff  should  be  holden  at  once  to  die- 
oontinue,  or  enter  a  noUe  prosequi  against  the  infant,  as  soon 
as  the  defense  of  infancy  is  set  up;  but  if  he  elects  to  try  that 
question,  and  it  is  found  against  him,  it  shall  defeat  the  whole 
Action.  It  is  the  province  of  the  jury  to  pass  upon  the  facts  in 
oontroversy,  and  of  the  court,  to  enter  such  judgment,  as  is 
warranted  by  their  verdict.    In  general  in  assumpsit,  if  tiiej 
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find  one  defendant  did  not  promise,  no  judgment  can  be  ren- 
dered against  either.  Bat  if  they  find,  that  one  defendant 
made  no  binding  promise,  by  reason  of  infancy,  this  forms  an 
exception  to  that  rale,  and  the  promise  of  the  others  remains 
notwithstanding  binding  upon  them.  Why  shoald  the  plaintiff 
be  predaded  from  trying  that  qaestion  f  The  protection  of 
the  infant  does  not  require  it.  A  nolle  prosequi  is  justified  and 
entered,  because  the  objection  of  infancy  is  admitted.  If  tried, 
the  fact  is  found.  In  either  case,  it  appears  from  the  record, 
why  judgment  is  entered  for  one  defendant  for  his  costs,  and 
in  faTor  of  the  plaintiff  against  the  others.  The  proof  must 
conform  to  the  declaration;  but  the  plaintiff  is  not  required  to 
proTe  all  that  he  avers.  If  one  defendant  escapes  on  the 
ground  of  infancy,  the  plaintiff  is  entitled  to  judgment,  if  he 
prores  the  alleged  promise  made  by  the  other  defendants.  Of 
this  opinion  were  the  supreme  court  of  New  York;  and  we  per- 
eeiTe  no  sufficient  reason  to  question  its  correctness. 

Upon  the  whole,  the  judgment  of  the  court  is,  that  the  pre- 
aiding  judge  of  the  common  pleas  should  have  instructed  the 
jury,  aa  requested,  that  they  might  find  for  the  infant  defend* 
ant,  and  for  the  plaintiff  against  the  other  defendant 

Bsoeptlons  sustained. 
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Seliman  V.  BOWEN. 

(8  Gill  k  Jaaamm,  80.] 
Dbodiov  of  QinsTiON  nr  Issux  ok  Trial  at  Law  is  oondniiTe  m  lioiweea 

the  Huno  jMuties,  in  a  rabneqnent  proceeding  in  equity,  wherein  tlie  mom 

iisueisruNd. 
Gknbkal  Rbputation,  Cohabitation,  akd  AcKnowLKDOioBirr  abb  Suivi- 

onBHT  £vn>BNCB  OF  Mabriagb  in  all  cases  except  in  actions  for  criminal 

oonyersation,  and  in  prosecntions  for  bigamy,  and  are,  therefore,  snffi* 

cient  in  cases  of  dower. 

COUBT  OF  EqUITT  18  THX  ONLY  FORUM  IK  WHICH  WiDOW  OAV  ElOOTBB  txom 

the  alienee  of  her  husband  damages  for  the  detention  of  her  dower. 
RioovxRT  AT  Law,  bt  Widow,  of  Dowbb,  does  not  preclvde  her  IrcMn  aftsiw 

wards  recovering  the  rents  and  profits  in  equity. 
Statutx  of  LI1CITATI0N8  DOBS  NOT  Bab  WIDOW'S  RiOHT  c#  DowBB*  and  oaa 

not  therefore  bar  her  right  to  recover  the  rents  and  profiti^  althoii|^  tha 

latter  are  sought  in  a  separate  suit. 
Bbmtb  and  Pbofitb  abb  Dkobbbd,  »  BUOH  Gao,  from  the  time  of  demand 

made,  and  are  estimated  according  to  the  improved  valne  of  the  ps«m- 

ises  from  the  time  the  improvements  were  made. 

Bill  in  chancery,  bronght  by  the  appellant  to  reooTer  from 
the  appellee  a  portion  of  the  rents  and  profiti  of  a  lot  in  the 
oitj  of  Baltimore,  of  which  the  appellant's  late  husband  was 
seised  during  the  coverture.  The  chancellor  dismissed  com- 
plainant's  bill,  with  costs,  and  she  appealed  to  this  court.  The 
other  facts  sufficiently  appear  from  the  opinion. 

Olenn  and  Speedy  for  the  appellant. 

JSandaU,  for  the  appellee. 

By  Oourt,  Aboheb,  J.    The  complainant  haying  reooTored 
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her  dower  at  law,  seeks  by  this  bill  the  rents  and  profits  from 
the  death  of  her  hosband.  The  seisin  of  the  husband  is  denied; 
and  the  defendant  puts  the  complainant  to  the  proof,  not 
•only  of  the  seisin,  but  the  marriiige. 

The  complainant  anterior  to  the  filing  of  this  bill  to  recoTer 
rents  and  profits,  had  instituted  suit  in  Baltimore  connty  court, 
for  her  dower.  In  this  suit  the  seisin  of  the  husband  waa 
directly  in  issue,  and  the  marriage  by  not  being  denied,  was 
admitted.  The  verdict  and  judgment  in  that  cause  being  be- 
tween the  same  parties,  where  the  same  issue  was  in  contro- 
versy, must  at  all  events,  as  to  the  seisin,  be  considered  in  this 
controversy  as  conclusive;  and  as  the  demandant  in  the  suit  at 
law,  could  not  have  recovered  without  proof  of  marriage,  or  its 
admission,  the  effect  of  the  record  perhaps,  ought  to  be  con- 
sidered as  equally  conclusive  of  the  marriage  as  the  seisin;  the 
marriage  not  having  been  denied,  bat  the  cause  being  put  to  the 
juiy  on  the  issue  of  seisin.  But  without  proceeding  to  any  de- 
termination upon  this  branch  of  the  subject,  the  proof  of  mar- 
riage in  the  record  before  us  is  abundant,  if  general  reputation, 
cohabitation,  and  acknowledgment,  can  in  such  a  case  be  consid- 
ered as  evidence,  and  of  this  we  have  no  doubt«  Such  evidence 
is  sufficient  in  all  cases,  except  in  actions  for  criminal  conversa- 
tion, and  in  prosecutions  for  bigamy:  Morris  v.  MiUer,  1  Wm. 
Bh  682. 

In  ordinary  applications  to  equity  for  a  decree  for  dower, 
and  rents  and  profits,  when  the  seisin  of  the  husband  is  denied, 
it  is  the  conrse  of  this  conrt  to  send  the  parties  to  law,  to 
litigate  the  legal  question,  while  in  the  mean  time  they  retain 
the  bill.  Between  these  parties,  however,  before  the  filing  of 
this  bill,  the  legal  right  had  been  tried  and  settled,  and  every 
question  had  been  adjudicated  by  a  court  of  common  law,  which 
in  any  shape  the  cause  could  assume,  would  fall  within  their 
peculiar  cognisance. 

The  complainant  therefore  meets  with  but  three  difficulties 
in  addition  to  those  above  adverted  to,  in  the  recovery  of  the 
rents  and  profits  which  have  been  withheld  from  her. 

1.  It  is  supposed  that  having  sued  for  her  dower  at  law,  she 
might  there  have  recovered  her  damages,  and  having  failed  to 
recover  them  at  law,  she  has  lost  them  everywhere.  If  there 
exist  a  right  to  recover  damages  at  law,  and  the  plaintiff  at  law 
faUed  to  recover  them,  looking  to  the  state  of  the  record,  it  is 
probable  that  the  matter  must  be  considered  as  res  adjudicata, 
and  that  it  can  not  form  the  subject  of  a  new  litigation,  but  the 
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jadgment  already  passed  has  f ozeolosed  the  plaintiff.  It  moat 
be  conceded  that  in  the  case  of  Steiger  oftd  HiOen^  6  Gill  &  J. 
183,  coantenance  is  given  to  the  doctrine  that  at  law,  the  widow 
may  recoyer  from  an  alienee  of  the  hnsband  her  damages.  The 
snggestion  was  not  necessary  to  the  determination  of  thai  ease, 
and  having  been  folly  discussed  in  this  case,  and  the  doctrine 
more  deliberately  examined,  we  have  brought  our  minds  to  the 
conclusion,  that  it  is  only  in  a  court  of  equity  that  the  rule  will 
apply,  that  a  widow  is  entitled  to  her  damages  from  the  alienee 
of  her  husband,  and  that  consequently,  a  court  of  equity  is  the 
only  and  peculiar  forum  for  their  recoveiy  in  such  a  case.  The 
following  authorities  would  appear  conclusively  to  establish  the 
doctrine:  Doctor  and  Student,  140,  141;  Boper  on  Prop.  486, 
443;  2  Johns.  119,-^  Jenk.  Gent.,  1  Oh.  86;  Park,  on  Dower, 
891. 

2.  That  the  rents  and  profits  are  but  incidents  of  the  right  to 
dower,  and  the  dower  having  been  recovered  at  law,  the  bill  for 
the  incidents  can  not  be  maintained  without  having  the  support 
which  they  would  derive  from  an  application  at  the  same  time  for 
the  principal.  If  it  be  true  that  the  widow  could  not  have  recov- 
ered them  at  law  in  this  case,  and  that  for  the  dower  i 
courts  at  law  and  equity  have  concurrent  jurisdiction,  the 
suit  of  such  a  principle,  would  in  all  cases  be  to  defeat  the 
widow  of  her  damages,  where  she  pursues  her  remedy  at  law; 
and  such  a  doctrine  would  be  attended  vrith  this  further  result, 
that  in  all  such  cases  the  jurisdiction  of  the  courts  of  law,  of 
the  principal  (the  dower)  would  be  practically  ousted,  for  no 
one  would  ever  go  to  law  to  recover  her  claim  to  dower,  when 
she  is  to  be  pursued  with  the  inevitable  penalty  of  a  loes  of 
rents  and  profits.  An  argument  leading  to  such  oonsequen 
can  not  be  maintained.  Besides  the  respondent^  who  is  the 
cipient  of  the  rents  and  profits,  of  that  which  in  fact  belonged 
to  the  wife,  ought  to  be  and  is  considered  in  the  mind  of  the 
court  of  equity,  as  a  trustee,  or  bailiff,  and  accountable  for  hia 
stewardship,  and  it  can  not  be  perceived  how,  vrith  any  l^gal 
propriety,  the  compulsory  recovery  of  the  principal  which  has 
been  unjustly  withheld,  should  produce  the  effect  of  stripping 
the  defendant  of  his  character  of  trustee,  with  which  he  had 
been  clothed,  in  order  to  enable  a  court  of  equity  to  do  juatioe, 
when  the  same  reason .  precisely  ought  to  continue  after  the 
recoTcry  of  dower  as  before.  A  widow  may  exprsasly,  or  bj 
implici^on,  waive  her  right  to  rents  and  profits,  but  eertainly 
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a  recoTeiy  at  law  to  the  extent  to  which  she  oould  recoTer,  can 
not  be  considered  as  waiver  of  anjrthing. 

8.  It  is  supposed  that  the  complainant  is  barred  by  limita* 
tions.  Had  she  pursued  her  claim,  both  for  dower,  and  for 
rents  and  profits,  in  a  court  of  equity,  she  would  not  have  been 
barred,  and  we  understand  this  to  hare  been  conceded  in  the 
argument.  But  if  it  were  not  conceded,  it  is  established  by 
authority.  Mesne  profits  as  damages,  are  given  at  law  under 
the  statute  of  Merton,  without  restriction  as  to  time,  and  when 
they  are  decreed  in  equity  to  the  widow,  the  like  account  will 
be  taken;  courts  of  equity  applying  limitations  only,  in  analogy 
to  limitations  at  law:  Boper  on  Prop.  448.  In  9  Yes.  222,' 
after  the  lapse  of  twelve  years,  rents  and  profits  were  decreed, 
the  master  of  the  rolls  observing,  that  there  was  no  reason  for 
depriving  her  of  the  account,  if  she  was  not  barred  at  law. 

Shall  then  the  circumstance  of  her  having  sued  at  law  for  her 
dower,  and  in  equity  afterwards  for  her  rents  and  profits, 
make  any  difference  in  this  respect?  We  think  not.  The 
eharaoter  of  the  olaim,  and  all  the  legal  principles  which  might 
go  to  support  or  defeat  it,  remain  unchanged,  and  ought  to  be 
applied  to  it,  when  presented  to  the  court  in  this  isolated  shape, 
as  would  attach  to  it  when  combined  with  a  claim  for  dower. 

The  deeree  of  the  chancellor  is  rcTersed  with  costs,  and  this 
oonrt,  when  an  account  shall  be  prepared  by  an  auditor  to  be 
appointed  by  this  court,  will  decree  rents  and  profits  from  the 
time  of  the  demand  proven  in  the  cause;  which  rents  and  prof* 
its  are  to  be  estimated  according  to  the  improved  Talue  of  thA 
premises,  from  the  time  the  improvements  were  made* 

Decree  reversed  vrith  costs  in  both  courts. 

BsroT^nov  avd  Ooiubitatiov  as  Bvinaiica  ov  MiSBiiaBt  See  Botmm 
V.  HoimtB^  26  Am.  Dm.  4B2,  and  note  484,  where  the  ofcher  omm  ralatlQg  te 
tfaii  snbjeoft,  rsporfeed  in  this  amat,  are  ooUaofeed.  The  prineipel  mm  m 
cited  in  Boot^  t.  PwrmU,  28  Md.  628»  and  in  Bedgrave  v.  Medgraoe,  88  Id. 
97,  to  the  point  that  repatation,  oohabitetum,  and  aoknowladgmant  ace 
■sfikiant  evidnoa  ol  maniagei 

Dowm  n  vov  wxranr  tbb  Statois  of  LmirAnoni  Sea  Bawnard  v. 
17  Am.  Dae.  408}  bat  laa  note  to  JSMecdlT.  Marrkigtom^  ft  Id. 
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Mabyland  Savinos  Institution  v.  Schroeder. 

[8  OiLL  &  JoHHiOsr,  99.] 

Affuoation  to  a  Court  of  Equitt  fok  thb  ExBucias  of  m  Prohibit- 
OBT  PowsB  must  oome  recommended  by  the  dictates  of  oonacienoe,  aiiJ 
be  sanctioned  by  the  clearest  principles  of  justice;  and  where  a  part/ 
has  converted  his  deposits  in  a  savings  institution  into  stock  of  the 
company,  and  has,  by  reason  of  snch  conversion,  received  increased 
dividends,  he  will  not,  on  the  ground  that  the  conversion  was  unlawful, 
be  granted  an  injunction  to  prevent  the  officers  of  the  corporation  from 
paying  the  special  depositors  thereof,  or  receiving  their  certificates  of 
deposit  in  payment  of  debts  due  to  the  institution,  it  having  become 
insolvent. 

FmiD  Abisinq  fbom  Ck)NVEBSioN  OF  THS  Deposits  into  Stock,  by  the  de- 
positors, with  their  own  consent,  is  in  the  hands  of  the  corporation  as 
trustee  for  the  special  depositors  as  creditors  of  the  institution,  who  be- 
came such  on  the  faith  of  it;  and  a  court  of  equity  will  not  interpose  to 
withdraw  such  fund  from  the  destination  to  which  it  has  been  thus 
solemnly  pledged. 

OOUBT,   IK    DSTSRMINIXO    WHETHER    InJUNCTIOM    SHOULD    ISBUE     IN    8UCB 

Case^  will  not  consider  the  question  whether  or  not  the  corporation, 
under  its  charter,  had  power  to  make  the  conversion  of  deposits  into 
stock. 

Appeal  from  order  of  court  of  chanceiy  granting  an  injunc- 
tion on  bill  and  answer.  John  Schroeder  filed  his  bill,  in  which 
he  charged  that  the  Maryland  savings  institution  was  by  act  of 
the  general  assembly  made  a  body  politic,  with  power  to  re- 
ceive deposits,  provide  for  the  admission  of  members,  and  for 
the  investment  of  its  funds;  that  in  every  year  the  directoifc 
were  to  make  a  dividend  of  the  profits  and  pay  the  same  to  the 
depositors;  that  the  corporation  was  prohibited  from  doing 
any  act  inconsistent  with  the  privileges  secured  to  the  existing 
banking  institutions  of  the  state;  that  complainant  became  a 
weekly  depositor,  and  so  continued  until  he  received  a  circular 
from  the  treasurer  of  the  institution  requiring  him  to  discon- 
tinue depositing,  at  which  time  his  deposits  amounted  to  five 
hundred  and  twenty  dollars;  that  the  depositors,  upon  receiving 
this  circular,  submitted  to  the  proposition  contained  in  the 
resolution  set  forth  in  it,  to  change  the  original  character  of 
their  deposits;  that  they  did  not  do  so  of  their  own  free  will, 
but  in  consequence  of  the  penalty  attached  by  the  resolution  to 
a  non-compliance  therewith;  that  they  did  not  thereby  intend 
to  relinquish  their  character  and  claims  as  depositors;  that  said 
resolution  was  void;  that  the  certificates  issued  by  the  corpora- 
tion bearing  interest  are  void,  and  made  to  enable  the  com* 
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panj  to  use  banking  priyilegea  contrary  to  its  charter;  that  it 
did  in  fact  assume  banking  powers  in  discounting  notes  and 
circulating  bank  paper;  that  comphunant  never  became  a 
member  of  the  corporation;  that  the  corporation  ia  insolvent, 
and  has  suspended  payment;  that  complainant  is  &  depositor, 
and  claims  to  be  entitled  to  his  deposit,  either  to  the  exclusion 
of  the  holdsra  of  the  certificates  of  special  deposit  or  in  com- 
mon with  them,  which  right  the  corporation  denies;  that  the 
directors  of  the  corporation  are  solely  engaged  in  settling  up 
its  affairs,  and  in  distributing  the  effects  held  by  it  which  be- 
long to  its  depo8it<Hrs,  and  that  they  are  continaally  giving 
unjust  preferences;  that  they  are  intending  to  pay,  as  far  as 
possible,  the  whole  amount  of  the  special  deposits  whereby  all 
the  funds  and  effects  will  be  exhausted,  to  complainant's  ir- 
reparable injury.  The  prayer  was  for  a  summons  to  the  com- 
pany, an  answer  to  the  bill,  an  injunction,  and  general  relief. 
To  the  bill  were  annexed  certain  documents,  among  wUicl 
was  a  copy  of  a  resolution  of  the  directors  of  May,  1831, 
which  provided  that  the  weekly  depositors  should  terminate 
their  deposits  with  the  then  current  month;  and  that  they 
should  be  notified  that  after  the  first  day  of  the  next  December 
their  deposits  should  cease  to  bear  interest  or  be  entitled  to  a 
dividend  of  the  profits,  unless  they  were  in  the  mean  time  cc  n- 
verted  into  permanent  stock  of  the  institution  in  conformity  to 
the  by-law,  a  copy  of  which  was  also  annexed  to  the  bill,  uud 
by  which  it  was  provided  that  weekly  depositors  might  make 
a  permanent  investment  of  their  deposits  in  stock  of  the  cor- 
poration. 

On  the  filing  of  the  bill  the  chancellor  ordered  the  applica- 
tion for  an  injunction  to  stand  for  hearing,  and  that  a  copy  of 
the  bill  be  served  upon  each  of  the  defendants  before  the  day 
set  for  such  hearing.  The  defendants  answered,  alleging  that 
the  directors  did  pass  the  resolution  and  by-law  exhibited  with 
the  bill;  that  the  plaintiff  consented  to  convert  his  weekly  de- 
posit fund  into  capital  stock,  and  did  so  of  his  own  free  will, 
and  in  writing;  that  the  conversion  of  weekly  deposits  into 
capital  stock  was  not  made  to  conceal  any  fraud  practiced  upon 
the  rights  of  depositors,  or  to  exercise  banking  powers;  that 
this  conversion  was  generally  and  notoriously  accomplished, 
and  a  large  business  transacted  by  the  institution  en  that  basis; 
that  complainant  knew  that  special  deposits  were  so  taken,  and 
that  he  had  received  increased  dividends.  They  denied  that 
the  institution  was  insolvent  as  to  creditors;  that  they  had  re* 
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eeived  special  deposits  in  any  other  way  than  as  payment  for 
debts  due,  or  that  they  had  given  improper  preferences.  The 
defendants  also  exhibited  with  their  aoswer,  the  following  doc- 
ument signed  by  the  complainant:  ''The  undersigned  weeklj 
depositor  in  the  Maryland  savings  institution,  do  hereby  agree 
and  request,  that  five  hundred  and  twenty  dollars  of  my  pres- 
ent deposite  in  the  said  institution  may  be  converted  to  and 
vested  permanently  in  twenty  shares  of  stock  of  the  Maryland 
savings  institution,  in  my  name.  Given  under  my  hand  the 
twenty-eighth  June,  1831.  John  Schroeder."  Subsequently, 
the  complainant,  with  several  other  stockholders  of  the  insti* 
tution,  filed  an  amended  bill,  which  was  answered  by  the 
defendants,  but  the  allegationB  therein  contained  are  not  nee^ 
essary  to  an  understanding  of  the  decision.  On  the  third  of 
February,  1836,  the  chancellor  ordered  a  writ  of  injunction  to 
issue  directed  to  the  Maryland  savings  institution,  command- 
ing it  to  refrain  absolutely  from  paying  away  any  money 
belonging  to  it,  except  for  the  purposes  of  collecting  or  pre- 
serving effects  belonging  to  it;  and  to  safely  keep  and  hold  the 
same  until  the  final  hearing  of  the  case,  or  the  further  order  of 
the  court.    From  this  order  the  defendants  prayed  an  appeal. 

Stewart  and  Mayer ^  for  the  appellant. 

Johnson  and  Campbell^  for  the  appellee. 

By  Court,  Stefhkn,  J.  In  deciding  upon  the  question  pre- 
sented by  the  appeal  to  this  court  for  adjudication,  we  do  not 
deem  it  necessary  to  form  or  express  an  opinion  relative  to  the 
power  of  the  corporation  under  its  charter  to  make  the  con- 
version of  the  appellee's  deposits  into  stock,  because  we  think, 
that  the  decision  of  the  court  below  awarding  the  injunction  is 
unsustainable  upon  other  grounds,  and  is  in  conflict  with  the 
soundest  principles  of  equity  jurisprudence.  An  application 
to  a  court  of  chancery  in  a  case  like  this,  for  the  exercise  of  its 
prohibiting  powers,  or  restrictive  energies,  must  come  recom 
mended  by  the  dictates  of  conscience,  and  be  sanctioned  bj 
the  clearest  principles  of  justice.  We  are  told  by  Mr.  Maddox, 
in  his  treatise  on  the  principles  and  practice  of  the  court  of 
chancery,  in  vol.  1,  104,  that  an  injunction  is  a  prohibitory 
writ,  specially  prayed  for  by  a  bill  in  which  the  plaintiff's  title 
is  set  forth,  restraining  a  person  from  committing  or  doing  an 
act  (other  than  criminal  acts),  which  appears  to  be  against 
equity  or  conscience.  This  being  the  character  of  the  writ  and 
the  grounds  upon  which  it  ordinarily  issues,  it  becomes  neoes- 
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Barj  to  inquire  whether  the  granting  of  it  in  this  case  was  cal« 
oulated  to  sabserve  the  purposes  of  justice,  and  to  prevent  the 
commission  or  doing  of  an  act  against  the  principles  of  equity 
and  conscience.  We  think  that  an  attentive  examination  of 
the  prominent  features  and  circumstances  of  this  case,  will 
leave  but  little  doubt  as  to  the  conclusion  proper  to  be  drawn 
as  the  result  of  such  an  inquiry.  So  far  from  the  complainant 
having  a  right  to  the  relief  which  he  asked  at  the  hands  of  the 
court  of  chancery,  we  think  that  there  is  not  any  ground  of 
equity  in  his  case,  and  that  his  conscience  is  bound  by  an 
equitable  estoppel,  if  not  from  questioning  the  right  of  the 
corporation  to  make  the  conversion  of  his  weekly  deposits  into 
capital  stock,  as  a  fund  for  the  payment  of  its  debts,  at  least 
it  is  so  bound  from  making  any  attempt,  to  shield  the  fund  so 
created  from  a  liability  to  the  payment  of  debts  contracted 
with  the  institution  upon  the  faith  of  its  responsibility;  and 
more  especially  as  it  clearly  appears,  his  interest  has  been 
essentially  promoted  in  the  shape  of  dividends  by  the  credit 
attracted  to  the  institution,  in  consequence  of  such  conversion. 
It  would  not  certainly  comport  with  the  principles  of  equity 
and  fair  dealing,  to  permit  the  appellee  to  hold  out  false  colors 
to  the  world,  and  by  attracting  the  public  confidence  to  the 
institution,  to  realize  to  himself  large  profits  in  the  form  ol 
dividends  on  his  stock,  pledged  as  a  security  to  the  creditors  of 
the  corporation,  and  then  to  call  in  aid  the  powers  of  a  court  of 
equity  to  protect  his  interest  in  said  stock  from  a  liability,  to 
which  he  had  voluntarily  subjected  it;  and  by  which  liability  he 
and  his  associates  had  been  essentially  benefited.  We  say 
voluntarily  subjected  it,  because  the  allegations  of  the 
bill  to  the  contrary,  are  in  this  respect  flatly  and 
pointedly  contradicted  by  the  answer.  It  must  be  borne 
in  mind,  that  the  order  for  an  injunction  from  which  this 
appeal  has  been  taken,  was  granted  by  the  chancellor,  not 
upon  the  case  alone  as  made  by  the  bill,  but  upon  the 
bill  and  answer  as  well  of  the  corporation  or  body  politic  under 
its  corporate  seal,  as  of  the  president  and  directors  in  their 
private  and  individual  capacities  under  oath.  If  therefore  the 
injunction  is  to  be  sustained,  it  must  be  upon  the  case  as  made 
by  the  bill  and  answer,  and  not  by  the  bill  alone.  The  object 
of  the  injunction  appears  to  have  been,  and  its  effect  and  opera- 
tion are,  to  prevent  the  officers  of  the  corporation  from  paying 
the  special  depositors,  or  receiving  their  certificates  of  deposits 
in  payment  of  debts  due  to  the  institution.     How  far  it  is  war« 
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ranted  by  the  piincipks  of  equity  and  conaeieiioe  in  such  its 
operation  npon  their  right49  and  interest,  it  is  the  duty  of  tins 
court  now  to  examine  and  declare,  and  we  think  that  in  a  court 
of  conscienoe  at  least,  but  little  doubt  can  be  entertained  upon 
the  subject.  It  is  an  unyielding  and  inflexible  principle  of  the 
court  of  chancery,  that  he  who  seeks  equity  ought  to  be  pre- 
pared to  do  equity.  Before,  therefore,  the  complainant  can  enlist 
the  countenance  of  a  court  of  equity  in  his  favor,  he  must  be 
prepared  to  render  to  these  depositors  that  full  measure  of  jus- 
tice which  the  principles  of  equity  and  conscience  demand  at 
his  hand.  Does  his  standing  before  this  court,  and  the  relief 
which  he  prays  in  his  bill,  exhibit  him  in  that  character  and 
attitude  ?  We  think  it  does  not,  and  that  the  injunction  which 
issued  in  this  case  ought  not  to  have  been  granted.  Namerous 
cases  analogous  in  point  of  principle  to  the  one  now  before  this 
court,  may  be  extracted  from  the  books  of  equity  decisions. 
They  are  all  decided  upon  the  ground  of  fraud  and  imposition, 
and  are  intended  to  uphold  and  enforce  the  principles  of  good 
faith  and  fair  dealing  in  the  transactions  and  intercourse  of 
man  with  man. 

A  striking  and  impressive  illustration  of  this  doctrine  of  the 
court  of  equity  upon  such  subjects,  may  be  found  in  2  Atk. 
72,'  where  Lord  Hardwicke,  that  great  luminary  of  the  court  of 
chancery,  says,  there  are  several  instances  where  a  man  has  suf- 
fered another  to  go  on  with  building  upon  his  ground,  and  not 
set  up  a  right  till  afterwards,  when  he  was  all  the  time  conu- 
sant of  his  rights,  and  the  person  building  had  no  notice  of  the 
other's  rights  from  which  the  court  would  oblige  the  owner  ol 
the  ground  to  permit  the  person  building  to  enjoy  it  quietly 
and  without  disturbance.  Speaking  of  the  same  rule  of  equity. 
Chancellor  Kent,  in  6  Johns.  Ch.  168,'  says,  where  one  having 
title  acquiesces  knowingly  and  freely  in  the  disposition  of  his 
property  for  a  valuable  consideration  by  a  person  pretending^ 
to  title,  and  having  color  of  title,  he  shall  be  bound  by  that  dis- 
position of  the  property,  and  especially  if  he  encouraged  the 
parties  to  deal  with  each  other  in  such  sale  and  purchase.  It 
is  deemed  an  act  of  fraud  for  a  party  conusant  all  the  time  of 
his  own  right  to  suffer  another  party  ignorant  of  that  right  to 
go  on  under  that  ignorance,  and  purchase  the  property  or  ex- 
pend money  in  making  improvements  upon  it. 

In  1  Johns.  Oh.  354,"  Chancellor  Kent,  speaking  upon  the 
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■ame  sabject,  says,  tliere  is  no  principle  better  established  in 
this  court,  nor  ooe  founded  on  more  solid  considerations  of 
equity  and  public  utility,  than  that  which  declares,  that  if  one 
man  knowingly,  though  he  does  it  passively  by  looking  on, 
suffers  another  to  purchase  and  expend  money  on  land  under 
an  erroneous  opinion  of  title,  without  making  known  his  claim, 
he  shall  not  afterwards  be  permitted  to  exercise  his  legal  right 
against  such  person.  It  would  be  an  act  of  fraud  and  injus- 
tice, and  his  consdenoe  is  bound  by  this  equitable  estoppel. 

We  think  that  the  principle  established  by  these  decisionfl 
has  a  considerable  bearing  upon  the  merits  of  this  case.  The 
appellee,  after  having  consented  that  his  deposits  should  be 
converted  into  stock,  as  a  fund  or  security  for  the  debts  of  the 
institution,  and  after  having  encouraged  their  special  deposit- 
ors to  deal  with  the  institution  upon  the  faith  of  such  respon- 
sibility, now  endeavors  to  withdraw  the  fuud  from  the  pledge 
aud  liability  to  which  he  had  voluntarily  subjected  it;  and 
claims  to  stand  in  a  court  of  equity  upon  an  equal  footing  with 
them  in  the  teeth  of  such,  his  solemn  engagement  to  the  con* 
traiy.  We  think,  in  the  language  of  the  authority  just  referred 
to,  that  it  would  be  an  act  of  fraud  and  injustice  in  him;  that 
his  conscience  is  bound  by  an  equitable  estoppel. 

Whether  the  corporation  had  a  right  to  make  the  conversion 
against  his  will  and  consent,  under  the  powers  derived  from 
their  charter,  it  is  not  necessary  now  to  decide;  nor  do  the 
merits  of  this  controversy  depend  upon  the  solution  of  that 
question.  The  agreement  to  convert  is  to  be  received  as  a  con- 
tract with  each  depositor,  who  trusted  his  money  to  the  cor- 
poration upon  the  faith  of  it,  that  his  stock  should  be  liable  to 
such  depositor  as  a  fund  for  the  payment  and  satisfaction  of 
his  claim.  To  such  purpose  the  stock  of  the  appellee  must  be 
considered  as  voluntarily  dedicated  by  him;  and  it  would  we 
think,  be  repugnant  to  the  soundest  principles  of  equity  and 
I  justice  to  sanction  the  attempt  which  is  now  made,  to  wrest  it 

from  the  destination  and  purpose  for  which  it  stands  pledged 
bj  his  own  solemn  engagement,  and  thereby  inflict  a  most  serious 
injury  upon  those  whose  only  fault  has  been  a  misplaced  con- 
fidence in  the  sincerity  and  inviolability  of  his  promises  and 
professions.  To  such  an  attempt,  we  think  that  a  court  of 
chancery  in  the  exercise  of  its  equity  powers  ought  to  lend  no 
\  assistance;  and  that  such  a  suitor  should  be  turned  from  its 

doors  to  seek  redress  anywhere  rather  than  in  a  coiurt  of  con- 
science.    Why  is  it  that  a  court  of  equity  decrees  the  speciflo 
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execution  of  a  parol  agreement  on  the  ground  of  part  perf  orni« 
ance,  and  notwithstanding  the  express  provisions  of  the 
statute  ?  It  is  on  the  ground  of  fraud  in  refusing  to  perform 
after  performance  by  the  other  party,  and  to  prevent  the  stat- 
ute from  being  an  engine  of  that  fraud,  which  it  was  the  object 
and  policy  of  its  enactment  to  prevent.  Upon  the  whole  we  are 
clearly  of  opinion,  that  whether  the  corporation  liad  the  right 
to  convert  the  weekly  deposits  into  capital  stock  or  not,  still  we 
think  that  the  injunction  under  the  circumstances  of  this  case 
should  not  have  been  granted,  and  that  the  order  granting  the 
same  ought  to  be  reversed.  We  consider  the  fund  arising  from 
this  conversion  of  the  weekly  deposits  into  stock  by  the  de- 
positors with  their  own  consent,  to  be  in  the  hands  of  the 
corporation  as  trustees  for  the  special  depositors  as  creditors  of 
the  institution,  they  having  become  such  upon  the  faith  of  it, 
and  that  a  court  of  equity  ought  not  to  interpose  to  withdraw 
it  from  the  destination  to  which  it  has  been  thus  solemnly 
pledged. 
Order  reversed. 


Cited  in  Cole  v.  Cole,  41  Md.  304,  to  the  point  thAt  eqni^  wOl  not  panift 
th«  itftate  of  franda  to  be  made  an  engine  of  fraad. 


Zeigleb  t;.  Sentzneb. 

[8  OZLL  ft  JORMflOM,  160.] 

OouBT  OF  Bquitt  WILL  NOT  AssuMB  JuBisDicnoN  ovBR  A  GoiTTBAcr  merely 
because  it  relates  to  good-will;  and  a  bill  claiming  damages  for  the  vio- 
lation of  such  a  contract,  when  ample  and  appropriate  redress  can  be 
foond  in  a  court  of  law,  will  not  be  sustained  by  this  court. 

Appeal  from  the  court  of  chancery.  The  bill  filed  by  the  ap- 
pellee charged  that  the  complainant's  father,  at  and  prior  to  the 
time  of  his  death,  rented  and  obtained  from  the  mayor  and  city 
council  of  Baltimore  the  right  to  use  and  occupy  certain  stands 
in  that  city  for  the  purpose  of  vending  meats;  that  he  died  pos- 
sessed of  the  rights  and  privileges  attached  thereto,  among 
which  were  the  rights  of  pre-emption  and  good-will;  that  these 
rights  had  descended  to  complainant,  and  were  of  great  value; 
that  on  the  death  of  complainant's  father,  complainant  being 
then  an  infant,  his  uncle  was  about  to  renew  licenses  for  said 
stands  in  the  name  and  for  the  use  of  complainant,  when  John 
L.  Zeigler  applied  to  the  administratrix  of  complainant's  father, 
and  to  his  said  uncle,  for  permission  to  enter  upon  said  stands 
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as  trustee  for  the  use  of  complainant,  and  promised  that  if  such 
permission  were  granted,  he  would  faithfully  execute  the  trust, 
and  account  to  the  complainant,  when  he  came  of  age,  for  the 
rents  and  profits;  that  they  consented,  and  he  entered  and  took 
possession  of  said  stands;  that  complainant  is  now  of  full  age, 
and  the  defendant  has  refused  to  account  with  him.  The 
prayer  was  for  an  account  and  general  relief.  Zeigler's  answer 
alleged  that  the  renting  of  the.  stalls  was  from  year  to  year;  that 
complainant's  father  was  indebted  to  him,  and  that  he  had  not 
been  paid;  that  the  right  of  pre-emption  and  good-will  did  not 
descend  to  complainant;  that  the  renting  was  at  the  discretion 
of  the  mayor  and  city  council,  who  refused  to  renew  when  the 
rent  was  in  arrear.  It  denied  that  there  was  any  contract  or 
agreement  for  the  benefit  of  the  complainant  touching  the 
stands,  and  asserted  that  defendant  acted  on  his  own  sole  ac- 
count. Evidence  was  taken,  and  an  account  stated,  upon 
which  the  chancellor  passed  a  final  decree  ordering  the  defend- 
ant to  bring  into  court  to  be  paid  to  the  complainant  the  sum 
of  one  thousand  five  hundred  and  sizty-fiye  dollars,  with  inter- 
est and  costs.    The  defendant  appealed. 

Mayer  and  Johnwn^  lot  the  appellant. 

Speed  and  ScoU,  for  the  appellee. 

By  C!ourt,  Cbambbbs,  J.  The  bill  in  this  case  does  not  claim 
a  specific  performance  of  the  contract  charged.  That  is  impos- 
sible, inasmuch  as  the  defendant,  now  the  appellant,  has  not 
and  neyer  had  the  title  to  the  property  or  thing  in  relation  to 
which,  or  to  the  rights  attached  to  it,  the  contract  is  said  to 
have  been  made. 

It  can  not  be  sustained  as  claiming  an  account  for  property 
belonging  to  an  infant,  upon  which  the  appellant  entered, 
thereby  making  himself  liable  as  guardian,  because  the  title  to 
the  property  occupied  neyer  was  in  the  complainant. 

Fraud  is  not  alleged  in  the  bill,  nor  does  it  profess  to  be  a 
bill  for  a  disclosure.     We  have  not  been  able  to  discover  to 
which  head  of  chancery  jurisdiction  we  are  to  refer  for  the 
J  authority  to  grant  the  relief  claimed  in  this  bill. 

I  The  argument  for  the  appellee  seems  to  assume,  that  there  is 

something  in  the  character  of  what  is  termed  in  the  bill  "  good- 
will," to  vest  such  jurisdiction  in  regard  to  a  contract  for  the  sale 
'  of  it.    In  CruUweU  v.  Lye^  17  Yes.  835,  good-wHl  is  defined  to 

be,  ^*  the  probability  that  the  old  customers  will  resort  to  the 
old  place,"  and  considering  this  to  be  what  is  intended  here. 
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we  perceive  nothing  in  its  character  requiring  as  to  adopt  such 
a  doctrine  apon  principle.  A  careful  examination  of  the  casea 
referred  to,  and  others,  has  not  resulted  in  finding  any  de- 
cision, asserting  that  courts  of  equity  will  assume  jurisdiction 
over  contracts  because  they  relate  to  good-will.  They  counte- 
nance rather  the  contrary  opinion:  1  Chit.  Gen.  Prac.  858, 859, 
and  the  cases  there  cited. 

For  the  purpose  of  the  argument  we  will  concede  the  utmost, 
which  the  complainant,  the  appellee,  here  can  claim,  that  good- 
will is  as  much  the  proper  subject  of  contract  and  sale  as  an- 
other vendible  property;  that  the  contract  of  sale  is  distinctly 
and  sufficiently  alleged  in  the  bill  and  proved  by  the  testimony; 
yet  we  thiuk  this  must  be  considered  a  bill  claiming  damages 
for  the  violation  of  a  contract,  the  appropriate  and  ample  re- 
dress for  which  is  to  be  found  in  a  court  of  law,  at  the  handa 
of  a  jury. 

With  this  view  of  the  case,  it  is  unnecessaiy  to  enter  into  a 
minute  examination  of  the  facts  as  alleged,  or  to  attempt  a  rec- 
onciliation of  the  testimony. 

If  a  valid  contract  has  been  made,  and  can  be  established  to 
entitle  the  appellee  to  recover  for  its  violation,  his  remedy  is  at 
law,  not  in  equity;  if  no  such  contract  can  be  established,  he 
can  have  no  ground  of  claim  before  either  tribunal. 

The  decree  in  this  case  is  accordingly  to  be  reversed,  and  the 
bill  dismissed;  but  under  all  the  circumstances  of  the  case  with- 
out costs.  The  court'will  sign  a  decree  accordingly;  and  also 
an  order  directing  the  money  deposited  by  the  appellant  to  be 
repaid  to  him. 

Decree  reversed. 

OooD-wiLL  OF  A  NEWSPAPER  MAT  BE  Pbotbotsd  from  deoeptioQ  and 
piracy,  bat  not  from  the  oompetition  of  a  rival:  Snowdai  v.  JVbctA,  14  Am. 
Dec.  547. 


Allegbe's  Adm'bs  V.  Maryland  Ins.  Co. 

[8  Oiu.  a  Johnson,  190.] 
[VBURED,     BT    HAVING     INSERTED     IN    T1IE     POUCT    THE    WoROS    "WTTH 

Liberty  of"  a  Certain  Port,  does  not  necesiarily  notify  the  iasiim 
that  the  object  of  the  privilege  ia  to  trade  at  that  port;  and  procuring 
such  words  to  be  inserted  is  not  an  nnequivocal  intimation  of  the  nature 
of  the  cargo  insured;  nor  is  it  on  intimation  to  the  underwriters  that  the 
assured  looks  to  such  port,  under  any  circumstances,  in  the  contempla- 
tion of  the  parties,  as  that  at  which  the  voyage  is  designed  to  temunata. 


I 
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AflnTBXD,  WHKH  DiDCAiciiivo  iNsmfcAMOB  ON  Livx  Stocx,  MOST  Notut  the 
usurer  of  the  nature  of  the  cargo;  and  his  lailnre  to  do  so  vitiatee  the 
policy. 

GovxHAiiT  oa  a  policy  of  inBarance  on  a  hng  aad  cargo,  at 
aad  from  Bio  de  la  Plata  to  Havana,  with  liberty  of  Martinioo. 
Tbe  cargo  with  which  the  brig  sailed  consieied  exclusively  of 
live  stock;  aad  before  she  reached  Martinico  she  encoaatered 
severe  weather,  which  killed  the  principal  part  of  the  stock, 
and  forced  her  to  repair  to  Bio  de  Janeiro,  where  she  was  con- 
demned as  unworthy  of  repairs,  and  with  the  remnant  of  the 
live  stock  sold  for  account  of  whom  it  might  concern.  The 
cargo  was  regularly  abandoned.  There  was  evidence  to  show 
that  the  principal  trade  from  Bio  de  la  Plata  to  Havana  was 
in  beef;  of  a  trade  exclusively  in  mules  and  jackasses  from  Bio 
da  la  Plata  to  Martinico;  and  proof  of  mules,  etc.,  being  occa- 
sionally shipped  from  Bio  to  Havana,  with  jerked  beef.  There 
was  also  proof  of  a  usage  among  underwriters  in  Baltimore  to 
consider  that  the  words  liberty  of  a  place,  in  a  policy  of  in- 
surance, gave  liberty  to  trade.  There  was  also  evidence  of  a 
prevailing  practice  to  use  Martinico  for  the  purpose  of  procur- 
ing a  clearance  from  that  port  for  Havana.  The  court  charged 
the  juiy  that  the  plaintiff  could  not  recover,  because  he  had 
not  bhown  either  an  exclusive  direct  trade  in  live  stock  from 
Bio  de  la  Plata  to  Havana,  nor  an  exclusive  indirect  trade  from 
Bio  de  la  Plata  by  Martinico  to  Havana.  The  plaintiff  excepted 
to  this  charge;  and  the  verdict  and  judgment  being  against 
him,  appealed  to  this  court.  This  case  was  before  the  court 
on  two  former  occasions,  and  is  reported  in  6  Har.  &  J.  408 
(U  Am.  Dec.  289],  and  in  2  Gill  &  J.  136  [20  Am.  Dec.  424], 
from  the  opinions  and  statements  in  which  a  fuller  knowledge 
of  th6  facts  may  be  obtained. 

Mayer  and  Olenn,  for  the  appellant. 

Stewart  and  Merideth^  for  the  appellee. 

By  Ck>urt,  Dobsst,  J.  The  only  question  discussed  in  this 
cause  arose  as  to  the  effect  of  the  words  in  the  policy,  *^  with 
liberty  of  Martinico."  With  liberty  of  a  port,  is  a  power  subor- 
dinate to  the  general  course  of  the  voyage. 

It  does  not  necessarily  import  an  intention  to  trade.    It  may, 

and  ordinarily  is  granted  for  other  and  different  purposes.    It  is 

^  not  an  assuxance  or  intimation  to  the  underwriters,  that  the  as- 

sared  looked  to  the  port  of  privilege,  under  any  circumstances,  in 

the  eontemi^ation  of  the  parties,  as  that,  at  which,  the  voyage 
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was  designed  to  terminate.  Mere  awakeniug  circumstances,  incit- 
ing the  assurer  to  inquiry,  are  not  sufficient  to  relieve  the  as- 
sured from  the  necessity  of  making  known  to  the  insurer,  the 
fact  that  the  cargo  for  insurance  consisted  of  live  stock;  as  was 
in  effect  decided  in  the  case  of  Allegre'a  Adm'rs  v.  TAe  Maryland 
Ins.  Co.,  2  Oill  &  J.  136  [20  Am.  Dec.  424].  A  knowledge  of 
this  fact  previous  to  the  execution  of  the  policy  must  be  shown 
in  the  underwriter;  or  an  imputed  knowledge  by  proving  thai 
on  the  Toyage  insured  live  stock  is  the  only  article  of  oommeroe. 
But  it  is  insisted  that  a  knowledge  of  the  nature  of  the  cargo 
must  be  imputed  to  the  underwriters  because  they  gave  the  as- 
sured the  liberty  of  Martinico,  which  confers  the  license  to 
trade  there.  This  position  can  not  be  sustained.  It  rests  on  a 
principle  of  false  logic  universally  exploded.  It  draws  a  gen- 
eral conclusion  from  an  isolated  fact.  The  grant  of  a  license 
conferring  a  power  to  do  a  variety  of  acts,  does  not  necessarily 
imply  the  commission  of  all  the  acts  authorized.  Had  the  de- 
sign of  the  assured  been  to  call  at  Martinico  for  a  clearance,  or 
to  obtain  supplies  necessary  to  the  prosecution  of  the  voyage, 
or  to  do  any  act,  or  transact  at  Martinico  any  business,  wholly 
unconnected  with  the  trade  carried  on  between  La  Plata  and 
Martinico,  the  license  in  such  case  requirod,  and  that  in  this 
case  granted,  would  have  been  identically  the  same.  In  re- 
quiring the  liberty  of  Martinico,  the  insured  did  not  necessarily 
notify  the  insurer,  that  the  object  of  the  privilege  was  to  trade 
at  Martinico,  and  was  not  therefore  an  unequivocal  intimation 
of  the  nature  of  the  cargo.  And  if  we  advert  to  the  circum- 
stances attending  this  insurance,  so  far  from  their  intimating  to 
the  assurers  that  the  cargo  was  of  live  stock,  the  reverse  was 
the  natural  conclusion  to  have  been  drawn  from  them. 

According  to  the  decision  of  this  court  in  the  case  in  2 
Gill  &  J.  136,  when  insurance  is  demanded  on  live  stock, 
it  is  the  duty  of  the  assured  to  notify  the  assurers  of  the  nature 
of  the  cargo,  and  his  failure  to  do  so  vitiates  the  policy.  Of 
this  principle  of  the  law  of  insurance,  the  underwriters  in  this 
case  must  be  presui^ed  to  have  had  knowledge.  From  the 
order  for  insurance,  apart  from  the  liberty  of  Martinico, 
the  necessary  inference  was,  that  the  thing  insured  was  a  dead 
cargo,  and  giving  to  the  order  of  insurance  and  policy^  a  fair 
and  reasonable  legal  construction,  this  inference  is  not  con- 
trolled by  the  privilege  granted  as  to  Martinico.  If  the  design 
of  this  liberty  was,  as  has  been  urged,  to  terminate  theyoyage, 
and  sell  the  whole  cargo  at  Martinico,  should  the  market  prove 
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favorable,  Martinico  wonld  have  been  made  one  of  the  termini 
of  the  voyage,  and  a  proportionate  return  of  premiam  would 
have  been  provided  for  in  the  event  of  the  voyage  terminating 
there.  Such  an  omission  was  the  strongest  implied  intimation 
that  could  be  given,  that  the  object  of  the  assured  in  requiring 
the  liberty  of  Martinico,  was  not  that  now  ascribed  to  it  in  the 
argument,  and  there  is  nothing  in  the  proof  offered  which 
would  give  to  the  policy  a  different  interpretation  from  that, 
which  on  its  face  it  purports  to  bear. 
Judgment  affirmed. 


Jenkins  v.  Wai/teb. 

[8  Onx  k  JoHnov.  318.] 

OuABDiiK  Who  Dkfosits  in  ms  own  Namjb  Money  of  his  Wabd  in  a  bank 
which  sabeeqnently  fails,  must  bear  the  loss  thereby  ocoaaioned,  although 
the  bank  was  at  the  time  of  _ the  deposit  sound,  and  the  goardian  then 
made  on  the  certificate  of  deposit  an  indorsement  that  the  money  was 
the  property  of  the  ward. 

Afpsal  from  the  orphans'  court  of  Baltimore  county.  The 
opinion  states  the  case. 

Stewart,  for  the  appellant. 

Scott,  for  the  appellee. 

By  Court,  Stephen,  J.  This  is  an  appeal  from  an  order  of  the 
orphans'  court  of  Baltimore  county,  directing  the  defendant, 
James  Jenkins,  the  late  guardian  of  the  appellee,  to  pay  to  him 
the  sum  of  four  hundred  and  ninety  dollars  and  eighty-four 
cents  with  interest  thereon,  from  the  twenty-eighth  March, 
1836,  until  paid.  A  part  of  this  sum  was  deposited  in  the 
bank  of  Maryland  by  the  guardian  of  the  appellee,  on  the  day 
he  received  it  from  the  executor  on  his  ward's  account;  the 
bank  at  that  time  being  in  high  credit  and  in  prosperous 
circumstances.  The  deposit,  howeyer,  was  made  and  the  cer- 
tificate taken  in  his  own  name,  and  no  communication  was 
made  to  the  bank  at  that  time,  that  the  money  deposited  was 
trust  property.  The  bank  was  to  pay  for  the  money  deposited 
an  interest  of  five  per  centum  per  annum.  On  the  certificate  of 
deposit  an  indorsement  was  made,  that  the  money  deposited 
was  the  property  of  the  appellee,  but  the  fact  of  such  indorse- 
ment was  not  at  the  time  disclosed  to  the  bank,  and  the  apj  el< 
lant  appeared  upon  the  books  of  the  institution  to  be  the 
absolute  proprietor  of  the  sum  deposited;   and  it  does   :pt 
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appear  ihat  in  his  aetHements  vntix  the  orphanfl'  court  he  ever 
eommunicated  to  that  tribunal,  that  in  making  the  deposit  he 
acted  in  his  fiduciary  capacity,  until  the  failure  of  the  bank  took 
place,  in  the  year  1834.  In  his  second  account  setlied  with 
that  court,  it  appears  he  chaxged  hintself  with  an  interest  of 
six  per  centum  per  annum,  upon  the  amount  of  his  ward's 
property  in  his  hands,  including  the  sum  so  as  i^oresaid  de- 
posited. Upon  this  state  of  facts  the  question  arises,  upon 
whom  the  losff  arisiDg  from  the  failure  of  the  bank  is  to  fall? 
Is  it  to  be  borne  by  the  ward,  or  ought  the  guardian  to  be  held 
responsible  for  the  consequences  following  from  the  ultimate 
insolvency  of  that  institution  ? 

According  to  the  decision  of  the  court  below,  the  loss  arising 
from  that  contingency  is  to  be  visited  upon  the  appellant,  and 
from  that  decision  an  appeal  has  been  taken  to  this  court  for 
its  revision,  so  that  if  erroneous  the  error  may  be  corrected. 
Although  in  this  transaction  there  jmay  have  been  the  most  up- 
right intention,  and  perfect  good  faith  on  the  part  of  the  guard- 
ian in  making  the  deposit,  still  we  are  constrained  to  say,  that 
we  think  the  decision  of  the  court  below  was  correct,  and  that 
it  ought  to  be  affirmed.  At  the  same  time  that  this  court  feels 
itself  bound  to  shield  a  trustee  from  harm,  in  the  honest  and 
faithful  discharge  of  his  duties  in  his  fiduciary  character,  it  is 
bound  studiously  to  exercise  a  vigilant  care  in  protecting  the 
interests  of  those  who,  from  their  tender  years,  are  incapable 
of  protecting  themselves.  No  principle  seems  to  be  better 
settled  than  that  in  such  a  case  as  this,  any  loss  arising  from  a 
misplaced  confidence  in  the  solidity  of  a  banking  institution,  or 
other  depositories  of  trust  property,  must  be  borne  by  the 
trustee,  and  not  by  his  cestai  que  trust.  By  making  the  deposit 
in  his  own  name,  he  gained  a  credit  with  the  bank,  and  reaped 
all  the  advantages  which  could  be  derived  from  the  apparent 
ownership  of  the  sum  deposited,  assuming  his  authority  so  to 
make  such  a  deposit,  and  having  received  the  benefit,  the  law 
declares,  and  justice  seems  to  require,  that  he  should  bear  the 
loss.  Nor  is  there  any  peculiar  hardship  in  the  establishment 
of  such  a  principle,  which  would  deter  a  prudent  trustee  from 
assuming  upon  himself  the  req)onsibilitieB  of  such  a  fidnciaiy 
relation,  as  it  is  at  all  times  in  his  power  to  avoid  any  risk  or 
responsibility  by  clothing  the  transaction  in  its  true  colors,  and 
making  the  deposit  not  in  his  own  name,  but  in  the  name  of 
him  who  is  the  real  owner,  and  for  whom  he  is  trusted. 

That  such  is  the  doctrine  of  a  court  of  equity,  we  need  only 
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refer  to  a  ease  reported  in  4  Madd.  Ch.^  That  was  a  ease  of  an 
agent  who  gratnitoaslj  undertook  the  colleetion  of  debts  for 
certain  tmstees,  whieh  he  deposited  with  a  banker,  then  in 
good  credit,  but  who  ultimately  failed;  there,  as  here,  the 
monej  was  deposited  in  his  own  name,  and  upon  interest,  and 
the  Yice-chaneellor  in  deliTering  the  opinion  of  the  court  ex- 
pressed himself  in  the  following  emphatic  terms:  "  This  may 
be  a  case  of  indiTidual  hardship,  but  the  court  is  bound  to 
proceed  upon  those  principles  which  are  deemed  essential  to 
the  general  interests  of  mankind.  The  defendant  being  the 
gratuitous  agent  of  his  sister's  trustees,  receiTes  their  money 
which  he  mixes  with  his  own,  by  paying  it  into  his  own 
bankers  and  on  his  own  general  account.  These  bankers  were 
in  the  habit  of  paying  him  an  interest  of  three  per  cent,  on 
the  moneys  in  their  hands.  The  defendant  says  he  meant  to 
giTe  credit  to  the  trustees  for  their  proportion  of  the  interest, 
but  he  never  made  any  intimation  to  that  effect.  This  money 
is  partly  lost  by  the  failure  of  the  bankers;  and  the  question 
is,  whether  the  defendant  can  throw  this  loss  upon  the  trust. 
I  will  not  say  what  might  have  been  the  effect  if  he  had  placed 
these  moneys  in  the  same  bankers'  hands,  with  full  informa- 
tion of  the  trust  and  to  a  distinct  trust  account.  It  is  sufficient 
to  say,  that  here  the  defendant  gave  no  notice  to  the  bankers 
that  any  part  of  the  moneys  in  their  hands  was  trust  property. 
Both  he  and  they  treated  the  money  as  wholly  his  own;  aud 
the  bankers  considered  themselves  as  his  agents  solely.  It  is 
said  that  he  gave  notice  to  the  trustees  that  be  had  so  invested 
the  money,  and  that  they  did  not  object  to  it,  and  are  there- 
fore to  be  considered  as  having  authorized  it.  If  he  had  given 
full  notice  with  whom  he  had  invested  it,  and  that  he  had 
mixed  it  with  his  own  moneys,  and  that  an  interest  would  be 
derived  from  it,  there  would  have  been  great  weight  in  that 
argument,  but  his  letter  of  the  twenty-sixth  of  January,  1816, 
only  states  that  it  is  in  bank,  not  stating  with  what  banker,  or 
that  it  is  mixed  with  his  own  moneys,  or  that  a  profit  is  to  be 
derived  from  it.  The  fact  alleged  by  the  defendant,  that  he 
had  always  a  balance  in  his  bankers'  hands  equal  to  the  trust 
money,  is  in  my  view  of  the  case  immaterial.  I  consider  the 
trust  moneys  thus  mixed  with  his  own,  and  placed  in  his 
bankers'  hands,  on  his  own  general  account,  to  be  an  employ- 
nent  of  the  trust  money  for  his  own  advantage  or  his  own 
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credit;  and  that  he  is  therefore  responsible  for  the  loss  which 
has  resulted  from  it." 

It  is  true  this  was  the  case  of  a  gratuitous  agency  for  trus- 
tees, but  the  principles  upon  which  he  was  held  responsible, 
would,  we  think,  equally  have  applied  if  the  deposit  had  been 
made  by  the  trustees  themselves,  and  a  loss  under  similar  gu> 
cumstances  had  subsequently  occurred.  The  reasoning  of  the 
court  upon  which  the  agent  was  held  responsible,  would  equally 
have  applied  to  his  principals.  The  principle  of  the  decision 
in  4  Maddox  received  the  sanction  of  Lord  Chancellor  Eldon,  in 
a  case  to  be  found  reported  in  11  Yes.  877.^  That  was  the  case 
of  a  receiver  who  was  charged  with  a  loss  arising  from  a  failure 
of  a  banker,  to  whom  remittances  had  been  made  to  his  own 
credit  and  use;  and  not  to  a  separate  account  for  the  trust.  In 
that  case  the  lord  chancellor  says,  it  would  be  most  dangerous 
to  let  a  receiver  deal  with  the  money  as  his  own,  until  the  time 
his  accounts  are  to  be  passed,  "  and  if  any  loss  occurs,  then  to 
deal  with  it  as  the  trust  estate." 

In  the  settlement  of  his  second  account  with  the  orphans' 
court  the  appellant  charged  himself  with  the  legal  interest  of 
six  per  centum,  and  not  with  the  bank  interest  for  which  he  had 
stipulated  upon  making  the  deposit.  It  is  not  readily  perceived 
upon  what  ground  this  was  done,  unless  he  considered  the  de- 
posit to  have  been  made  upon  his  own  responsibility;  and  if 
prior  to  the  failure  of  the  bank,  he  had  become  insolvent,  the 
credit  which  he  obtained  with  the  bank  on  his  own  account 
would  have  inured  to  the  benefit  of  his  creditors,  and  his  ward 
must  have  sustained  the  loss.  In  the  case  above  referred  to  in 
11  Yesey  the  lord  chancellor  says,  if  he  (the  receiver)  had  failed 
before  the  failure  of  the  bankers,  this  estate  could  never  have 
claimed  any  part  of  the  balance  there,  for  it  was  carried  to  his 
own  private  credit,  and  there  was  nothing  to  prevent  his  paying 
any  other  debt  with  it;  and  although  the  claims  of  creditors 
upon  the  fund  deposited  might  be  defeated  by  the  exhibition  of 
the  indorsement  upon  the  certificate,  showing  on  whose  account 
the  deposit  was  made,  yet  we  think  it  clear,  the  bank  would 
have  had  a  right  to  appropriate  the  money  so  deposited  to  the 
satisfaction  of  any  demand  they  might  have  had  against  the 
appellant.  This  may  be  a  case  of  some  hardship  to  the  appel- 
lant, but  in  such  a  conflict  of  interest  it  is  of  less  consequence 
that  individual  injury  should  be  sustained,  than  that  the 
and  policy  of  established  principles  should  be  violated* 

1.  Wrmr,JBrU9u 
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Before  closing  this  opinion,  we  wish  it,  however,  to  be  dis- 
fcincily  understood,  that  we  do  not  mean  to  decide  that  a  guard- 
ian could  protect  himself  from  loss,  by  making  the  deposit  in 
the  name  of  his  ward,  without  the  sanction  of  the  orphans' 
court,  but  mean  to  leave  that  question  unaffected  by  any  views 
herein  expressed. 

We  therefore  think  that  the  decree  of  the  orphans'  court  of 
Baltimore  county  was  correct,  and  ought  to  be  affirmed  with 
costs. 

Decree  affirmed. 


LiABiLiTT   OF  GuABDiAii:    Sea  KcmUgniaehiT  y.  Kimmdt  21  Am.  Dm. 
874,  and  note  381. 


Pa.,  Del.  and  Md.  Steam  Nav.  Co.  v.  Dandbidge. 

[8  Gill  h  Johhsom,  348.] 

PliKADnro  CoKSiDKaATiOK. — A  declaration  which  alleges  that  the  defendant, 
in  consideration  of  a  certain  som  to  be  paid  to  him  by  the  plaintiff, 
promised  to  do  certain  things,  for  breach  of  which  promise  the  action  is 
liroaght,  18  bad  after  verdict,  becaose  it  fails  to  allege  any  agreement 
between  the  parties,  or  any  consideration  for  snch  promise  by  the  de- 
fendant. 

Partt  vob  Whom  Ssbvices  are  to  be  PsuroBiiED  under  a  contract  is 
not  bound  to  pay  for  them  until  they  are  rendered. 

Allkoation  of  Total  Neglect  and  Refusal  to  Perform  an  engagement, 
18  not  sustained  by  proof  of  a  negligent  and  imperfect  performance. 

Declaration  which  Alleges  a  Contract  to  Tow  our  a  Vessel  and 
cargo  safely,  is  not  sustained  by  proof  of  a  contract  to  tow  out  free  from 
a  particular  description  of  danger. 

Dbolaration  which  merely  Describes  as  ''Goods,  Chattels,  Ware8» 
AND  Merchandise,"  the  cargo  of  a  vessel,  for  the  failure  to  tow  out 
which  safely  the  action  is  brought,  does  not  contain  a  description  suffi- 
ciently certain  and  definite. 

Bvidrmce  of  Negligent  Performance  is  not  Admissible  to  support  an 
issue  of  total  neglect  and  refusal  to  perform. 

QmsnoN  of  Variance  between  Allegation  and  Proof  can  not  be  raised* 
for  the  first  time,  in  this  court,  since  the  passage  of  the  act  of  1825. 

AoEHT  OF  Corporation  Defendant,  Who  is  also  a  Stockholder  therein, 
Is  not  a  competent  witness  for  it  in  an  action  on  a  contract  made  by  him 
as  its  agent;  for  he  has  a  direct  interest  in  the  result  of  such  action  in« 
dependently  of  his  acts  as  agent. 

All  Surrounding  Facts  of  a  Transaction  should  be  admitted  in  evi- 
dence, if  they  can  be  established  by  competent  means,  and  afford  any 
fair  presumption  or  inference  as  to  the  question  in  dispute. 

Actht  of  Corporation  whose  Object  is  to  Carry  on  a  Partioulab 
Kon>  of  BuBorBas  is  limited  in  his  agency  to  the  business  of  the 
pany  connected  with,  or  relating  to  such  object. 
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CoMPAirT  wHon  Cbabtib  Loan  n  to  thb  Fwksutt  or  PABncoLAB 
O&JEOTb  theram  specified,  oan  not  eontract;  nor  eMpower  ita  agent  to 
oontract,  in  reference  to  objects  diffiBring  easentuJly  from  thnen  ee 
specified  in  the  charter. 

UsB  or  Reasokabls  Cars  and  Diliosncx  only  ts  Hequikkd  of  one  who^ 
without  expressly  agreeing  to  insure  against  all  losses  or  injoriea  thai 
may  arise,  undertakes  to  tow  a  yessel  out  of  a  barber,  tiurongii  tiie  ioe 
therein;  such  contraetor  ia  not  liable  to  tiba  same  extent  as  a  eonmoo 
carrier. 

P&iKdPAL  DOES  NOT  Ratott  CONTRACT  Madb  bt  HIS  AoBNT  simply  by  t^ 
oeivingand  retaining  the  consideration  of  such  contract,  unless  he  knew 
on  what  account  the  money  was  paid  to  him,  and  the  terms  of  the  con- 
tract on  which  it  was  received. 

Appeal  from  the  Baltimore  county  court.  The  action  waa 
troBpass  on  the  case,  and  the  allegations  of  the  declaration  ap- 
pear from  the  opinion.  The  verdict  was  for  the  plaintiff,  and 
the  defendants  moved  in  arrest  of  judgment  for  several  reasons, 
tlie  first  of  which  is  stated  at  length  in  the  opinion.  The  sub- 
stance of  the  other  reasons  is  as  follows:  Of  the  second,  that 
the  promise  of  the  defendants  to  cany  out  the  Hunter  was 
made  for  the  consideration  of  thirty-three  dollars  and  thirty- 
three  cents,  and  the  declaration  does  not  aver  that  the  said  sum 
was  ever  paid  to  the  defendants;  of  the  third,  that  the  declara- 
tion alleges  the  defendants'  promise,  and  the  consideration 
therefor,  but  does  not  aver  that  the  plaintiff  ever  paid  or  prom- 
ised to  pay  the  consideration  to  the  defendants;  of  the  fourth, 
that  the  declaration  does  not  sufficiently  describe  the  property 
of  the  plaintiff  on  board  the  Hunter,  nor  show  the  number, 
kind,  and  quality  of  the  goods.  These  objections  were  over- 
ruled, and  judgment  rendered  for  the  plaintiff  for  two  thousand 
three  hundred  and  forty-seven  dollars  and  seventy-nine  centa. 
On  the  trial,  the  defendants  offered  to  examine  McEldeny, 
with  whom  Jones,  the  agent  of  the  plaintiff,  testified  that  he 
made,  for  the  plaintiff,  the  contract  declared  upon  in  this  action, 
to  prove  by  him  what  contract  he  did  make,  as  agent  for  the 
defendants,  with  the  agent  for  the  plaintiff.  But  it  being  ad- 
mitted that  the  proposed  witness  was  a  stockholder  of  the  cor- 
poration defendant,  plaintiff  objected  to  the  examination  of  the 
witness,  and  the  court  sustained  the  objection.  The  defend- 
ants offered  to  prove  by  Norris,  a  competent  witness,  that  the 
enterprise  of  towing  out  the  vessels  through  the  ice  originated 
with  witness,  who  had  several  vessels  detained  by  the  ioe  in  the 
harbor  of  Baltimore;  that  owing  to  the  severity  of  the  weather 
the  harbor  had  been  closed  for  a  long  time  and  the  oommeroe 
of  the  city  had  been  injured;  that  witness  applie.1  to  Meeteer, 
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tbe  preeideut  of  the  oompanj  defendant,  and  offered  three 
hundred  dollars  to  them  if  they  would  tow  his  vessels  out; 
that  said  president  was  at  first  reluctant  to  make  the  attempt, 
but  finally  agreed,  if  a  number  of  vessels  offered,  to  tow  them 
out;  that  when  the  president  agreed  to  undertake  the  enter* 
prise,  it  was  distinctly  understood  by  the  witness,  that  tbe 
company  were  to  be  at  no  risk,  and  were  not  to  be  paid  any- 
thiug  if  they  did  not  succeed  in  the  undertaking;  that  this 
was  the  nature  of  witness'  contract  with  the  company.  Plaintiff 
objected  to  the  introduction  of  this  testimony,  and  the  court 
excluded  it.  The  following  is  the  substance  of  the  several 
prayers  for  instructions  asked  by  the  defendants,  and  to  which 
reference  is  made  in  the  decision: 

1.  That  the  general  object  of  the  defendants'  charter  being 
to  transport  passengers  from  Baltimore  to  Philadelphia,  and 
McElderry  being  their  agent,  his  agency,  unless  otherwise 
proven,  is  limited  to  the  business  of  the  company  connected 
with  or  relating  to  such  object. 

2.  That  the  charter  of  the  defendants  limits  them  to  the  pur- 
suit of  particular  objects  therein  specified,  and  that  the  break- 
ing of  ice,  and  towing  vessels  through  the  ice  thus  broken, 
where  such  vessels  were  destined  for  Virginia,  is  not  one  of 
those  objects  about  which  they  could  empower  their  agent  to 
contract,  and  for  which  he  could  contract  for  them;  at  all 
events,  not  without  a  special  power  conferred  for  that  purpose, 
or  a  subsequent  ratification  of  such  contract  by  the  company. 

3.  Tiiat  the  plaintiff's  evidence  of  the  loss  of,  and  injury  to 
his  goods,  ou  board  the  Hunter,  is  inadmissible  under  the 
declaration  in  this  action,  for  the  purpose  of  establishing  any 
claim  to  damage  for  such  loss  or  injury. 

4.  That  plaintiff  is  not  entitled  to  recover  for  such  loss  or 
injury,  because  there  is  a  fatal  variance  between  the  causes 
and  manner  of  the  loss  or  injury  as  alleged  in  the  declaration, 
and  the  causes  and  manner  of  such  loss  or  injury  offered  in 
evidence. 

7.  That  if  the  jury  believe  there  was  no  express  agreement 
on  the  part  of  the  defendants  to  be  responsible  for  all  losses 
and  injuries  that  might  arise  if  said  vessel  was  not  carried 
safely  through  the  ice,  and  the  defendants  in  towing  the  vessel 
used  all  proper  and  reasonable  care  and  diligence,  the  plaintiff 
can  not  recover. 

8.  That  if  the  jury  believe  that  the  Hunter,  while  being  towed 
out  through  the  ice,  became,  with  other  vessels  in  the  line,  de- 
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tached,  and  that  the  defendants'  agents  on  their  return  up  the  track 
towards  Baltimore  offered  to  bring  said  vessel  back  to  the  city, 
and  could  and  would  haye  done  so  without  injury  to  her  or  her 
cargo,  but  that  the  agents  of  the  plaintiff  haying  said  vessel  in 
charge  refused  said  offer,  and  the  plaintiff's  goods  on  board 
were  afterwards  lost  or  damaged,  the  plaintiff  is  not  entitled  to 
recover  for  such  loss  or  damage. 

11.  That  if  the  jury  believe  that  the  Hunter  could  have  re- 
turned to  Baltimore,  but  neglected  to  do  so,  and  that  a  loss 
happened  in  consequence  of  this  neglect,  the  company  are  not 
responsible  for  such  loss. 

18.  That  if  the  jury  believe  that  the  agents  of  the  defendants 
used  all  proper  and  reasonable  care  and  diligence  in  the 
endeavor  to  take  the  Hunter  out,  and  that  she  became  detached 
from  the  line  by  misadventure,  and  not  for  want  of  any  reason* 
able  care  or  diligence  on  the  part  of  said  agents;  and  if  upon 
their  return  up  the  track  they  offered  to  take  her  and  her  cargo 
back  to  Baltimore,  and  could  and  would  have  done  so  without 
injury  to  her  or  her  cargo,  but  the  agents  of  the  plaintiff,  al- 
though aware  of  her  dangerous  situation,  refused  the  offer,  and 
the  plaintiff's  goods  were  afterwards  lost  or  damaged,  then  the 
plaintiff  is  not  entitled  to  recover  for  such  loss  or  damage. 

14.  That  if  the  jury  believe  that  the  defendants  did  agree  to 
be  responsible  for  all  loss  or  damage  that  might  accrue  to  said 
vessel  in  being  towed  out  through  the  ice,  and  if  when  she  be- 
came detached  through  misadventure,  and  the  defendants' 
agents  on  their  return  offered  to  take  her  back  to  Baltimore, 
which  offer  was  refused,  and  if  said  agents,  in  refusing  to  then 
take  her  in  the  direction  out  from  Baltimore,  acted  as  any  pro« 
dent  master  of  a  vessel  would  have  acted  under  the  circuok^ 
stances,  then  the  plaintiff  is  not  entitled  to  recover. 

16.  That  there  is  a  fatal  variance  between,  the  allegations  ol 
the  declaration  and  the  evidence  offered,  as  to  the  causes  and 
manner  of  the  injury  of  or  loss  to  the  plaintiff's  goods  on  board 
the  Hunter. 

17.  That  if  the  jury  believe  that  the  steamboats  of  the  defend- 
ants, on  their  return  up  the  track,  and  when  they  met  the  Hun- 
ter, had  in  tow  vessels  which  they  had  previously  agreed  to 
bring  in  with  them  on  their  return,  this  fact  is  an  excuse  for 
their  not  immediately  returning  to  tow  out  the  Hunter. 

18.  That  if  the  jury  believe  that  McElderry  was  the  general 
and  ordinary  agent  of  the  defendants,  and  that  his  duties  as 
such  agent  extended  only  to  the  making  of  contracts  for  the 
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transportation  of  passengers  and  merchandise  between  Baltic 
more  and  Philadelpliia,  and  if  the  contract  offered  in  evidence 
was  for  towing  vessels  going  down  to  Virginia,  such  contract 
had  no  relation  to  the  business  of  the  defendants,  and  that  Mc- 
Eldeny  was  not  authorized  to  make  such  contracts;  not,  at 
least,  unless  he  had  special  authority  from  the  defendants. 

19.  That  if  the  jury  believe  that  the  contract  in  this  case  was 
such  as  is  stated  in  the  next  preceding  instruction,  then  it  was 
not  within  the  scope  of  the  chartered  power  of  the  defendants, 
and  the  plaintiff  is  not  entitled  to  recover  thereon,  even  if  Mc- 
Elderry  was  authorized  by  the  defendants  to  make  the  same. 

And  the  following  is  the  substance  of  the  fiflh  opinion  and 
instruction  given  to  the  jury:  If  the  jury  believe  the  evidence 
of  Dr.  Jones,  the  plaintiff's  agent,  in  reference  to  the  contract 
to  tow  out  the  Hunter,  and  if  they  believe  that  agents  of  the 
defendants  collected  the  amount  to  be  paid  under  such  contract 
from  the  plaintiff's  agent  while  the  vessels  were  being  towed 
out,  and  if  said  money  was  afterwards  paid  over  to  the  defend- 
ants, and  if  defendants  have  retained  said  money,  then  said  facts 
are  in  law  an  adoption  of  the  contract,  and  defendants  are  as 
much  bound  as  if  they  had  given  a  clear  and  precise  authority 
to  McElderry  to  make  the  contract  on  their  account.  The  othei 
facts  are  sufficiently  stated  in  the  opinion. 

Olenn  and  McMahon,  for  the  appellants. 

ScoU  and  Johnson^  for  the  appellee. 

By  Court,  Dorset,  J.  The  object  of  all  pleadings  is  that  the 
parties  litigant  may  be  mutually  apprised  of  the  matters  in 
controversy  between  them.  The  declaration  should  substan- 
tially present  the  facts  necessary  to  constitute  the  plaintiff's 
right  of  action,  that  the  defendant  being  thereby  forewarned  of 
the  nature  of  the  proof  to  be  preferred  against  him,  may,  if 
necessary,  be  prepared  to  contradict,  explain,  or  avoid  it.  The 
motion  in  arrest  of  judgment  presents  the  question,  as  to  the 
sufficiency  of  the  narr  filed  in  this  case.  After  stating  the 
"  loading  of  certain  goods,  chattels,  wares,  and  merchandise/' 
on  board  the  schooner  Hunter,  without  further  specification 
thereof,  it  alleges  that  the  defendants  undertook  and  faithfully 
promised  the  said  plaintiff,  that  they,  the  said  defendants,  for 
and  in  consideration  of  the  sum  of  thirty-three  dollars  and 
thirty-three  cents,  to  be  paid  by  the  said  plaintiff  to  the  said 
defendants,  would  safely  and  securely  take  the  said  schooner 
or  vessel  so  loaded  as  aforesaid,  with  the  goods  and  chattels  of 
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the  said  pluiitiff,  from  and  out  of  the  ioe,  and  from  and  out  of 
the  harbor  and  port  of  Baltimoie  afoiesaidy  to  and  at  andk 
point,  or  place  of  safety,  in  the  said  river  or  baj»  below  when 
the  same  was  frozen,  and  below  where  the  nsYigatian  tkenaef 
was  obstmoied  by  ioe  as  aforesaid^  by  breaking  the  said  ioe, 
and  towing  the  said  schooner  or  Tessel  to  such  point  or  place 
of  safety  as  aforesaid.  Tet  the  said  defendants,  not  regarding 
their  said  promise  and  nndertaking,  and  not  regarding  thor 
doty  in  this  behalf,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  the  county  aforesaid,  neglected  and  refused  so  to 
do,  although  thereto  requested  by  the  said  plaintiff,  whereby 
and  by  reason  of  the  negligence  and  improper  condvct  of  the 
said  defendants,  and  their  agents,  the  said  schooner  or  Teasel 
was  injured,  stranded,  and  lost,  and  the  aforesaid  goods  and 
chattels,  wares  and  merchandise  of  the  said  plaintiff,  became 
and  were  greatly  broken,  damaged,  and  destroyed,  and  wboUy 
lost  to  the  said  plaintiff. 

The  first  reason  assigned  for  arresting  the  judgment  is, 
because  the  plaintiff's  declaration  does  not  show,  or  idlege,  any 
consideration  for  the  defendants'  undertaking  and  poomiae 
therein  declared  upon.  This  objection  we  think  well  founded, 
and  is  fatal  to  the  plaintiff's  right  of  recoTcry  in  the  present 
state  of  his  pleadings.  The  declaration  sets  out  the  promise 
and  undertaking  made  by  the  defendants,  but  it  alleges  no 
agreement  entered  into  between  the  plaintiff  and  defendants; 
it  states  no  promise  or  obligation  on  the  part  of  the  plaintiff  to 
pay  the  thirty-three  dollars  and  thirty-three  cents.  ETCiy 
allegation  in  the  declaration  may  be  true,  and  may  have  been 
proved  on  the  trial,  and  yet  no  evidence  has  been  offered  to 
show  that  there  ever  was  any  agreement  between  the  parties, 
or  promise  by  the  plaintiff  to  pay  to  the  defendants  the  sum 
they  required  as  the  consideration  for  their  servioes  to  be 
rendered.  Their  promise  then  was  a  nudum  pactam^  and  no 
action  would  lie  for  their  refusal  to  perform. 

We  do  not  think  the  second  reason  assigned  for  the  reversal 
of  the  judgment,  can  be  sustained.  The  plaintiff  was  under 
no  obligation  to  pay  until  the  services  were  rendered.  The 
performance  of  their  part  of  the  agreement,  had  such  an  agree- 
ment as  is  alleged  been  entered  into,  is  a  condition  precedent 
to  the  right  of  the  defendants  to  demand  the  stipulated  remu- 
neration. 

'  The  opinion  of  this  court  upon  the  third  reason  assigned,  is 
sufficiently  expressed  in  our  views  on  the  two  preceding  roasons. 
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The  motion  in  arrest  we  also  think  supported  by  the  fourth 
zeaaon.  To  enable  the  defendants  to  make  the  requisite  prep- 
arations to  meet  the  proof  agaiust  them,  in  a  case  like  the 
present,  some  more  certain  and  definite  description  should 
have  been  given  of  the  cargo,  than  that  of  '*  goods,  chattels, 
wares,  and  merchandise:*'  See  Candler  and  Hasri  y.  Bo2sUer^  10 
Wend.  487;  Gould  PI.  503;  Stephens  Pi.  348;  Martin  v.  JSfen- 
rickson,  2  Lfi  Raym.  1007;  WiaU  v.  Emngion,  Id.  1410. 

We  next  approach  the  questions  raised  on  the  several  bills  of 
exceptions  taken  in  the  c;onnty  court,  and  first  as  to  the  admis* 
sibility  of  the  testimony  ofiered  to  be  adduced  as  stated  in  the 
first  bill  of  exceptions.  In  our  opinion  the  county  court  erred 
in  permitting  the  testimony  offered  to  go  to  the  jury.  It  was 
inadmissible  under  the  pleadings  in  the  cause,  because  the 
facts  in  proof  of  which  it  was  ofiered  had  not  been  put  in  issue. 
The  declaration  simply  charges  the  promise  and  undertaking 
of  the  defendants,  their  neglect  and  refusal  to  comply  there* 
with,  upon  the  request  of  the  plaintiff,  and  that  thereby  the  loss 
was  produced. 

These  were  the  only  facts  in  reference  to  this  exception  put 
in  issue  by  the  defendants'  plea  of  non  aaaumpsU,  To  meet 
proof  in  support  of  them,  he  was  bound  to  come  prepared;  but 
not  to  defend  himself  against  a  cause  of  action  resting  on  facts 
essentially  different  from  those  put  in  issue.  The  charge 
alleged  was  in  substance  a  total  neglect  and  refusal  by  the 
defendants  to  perform  their  undertaking,  whereby  the  loss  ac- 
crued. The  evidence  offered  was  by  necessary  implication  to 
contradict  such  charge,  and  to  show  that  the  defendants  had 
not  wholly  neglected  and  refused  to  fulfill  their  promise,  but 
that  they  had  in  part  executed  their  engagement,  yet  in  a  man- 
ner BO  negligent,  imperfect,  and  improper,  that  the  vessel  and 
eargo  were  exposed  to  perils,  to  which  but  for  such  conduct 
they  would  not  have  been  subject,  and  that  thereby  the  loss 
accrued.  Can  it  be  said  that  in  permitting  such  testimony  to 
go  to  the  jury,  the  sage  and  venerable  maxim  of  the  common 
law,  '*  that  the  aUegata  et  probata  must  correspond,"  would  not 
have  been  violated  ?  The  materiality  and  importance  of  the 
proof  in  question  upon  the  verdict  of  the  jury,  is  manifested  by 
the  fact,  that  with  it  they  gave  a  verdict  for  the  plaintiff  for 
two  thousand  three  hundred  and  forty-seven  dollars  and  seventy- 
nine  cents;  without  it  their  verdict  could  only  have  been  for 
nominal  damages.  It  is  true  the  plaintiff  has  alleged  that  the 
loBS  oeottired  not  merely  from  the  neglect  and  refusal  of  the 
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defendants  to  perform  their  contract,  but  by  reason  of  the  neg- 
ligence and  improper  conduct  of  the  said  defendants  and  their 
agents:  but  it  has  not  been  even  suggested  in  the  argument  for 
the  appellee,  that  so  general  and  indefinite  a  statement,  without 
any  specification  of  the  acts  of  negligence  and  improper  con- 
duct complained  of,  would  license  the  introduction  of  the  testi- 
mony offered.  Under  the  declaration  before  us,  the  plaintiff's 
right  of  recovery  was  limited  to  such  daipages  only  as  naturally 
resulted  from  the  defendants'  total  neglect  and  refusal  to  per- 
form their  contract;  he  was  not  at  liberty  to  inflame  them  by 
the  evidence  alleged  to  have  been  offered  in  the  first  bill  of  ex- 
ceptions. 

In  the  argument  on  the  part  of  the  appellants,  it  has  been 
urged  that  the  contract  proved  in  evidence,  varies  from  that 
alleged  in  the  declaration,  and  therefore  was  inadmissible 
before  the  jury.  Two  variances  have  been  suggested:  the  first  is, 
that  the  narr  states  to  tow  out  the  vessel  and  cargo  safely  and  se- 
curely, which  would  cover  losses  from  any  and  every  cause,  and 
the  proof  is  of  a  contract  to  tow  out  the  vessel  and  cargo,  "  free 
of  damage  of  ice."  This  objection  would  be  well  founded  if  the 
defendants  were  in  a  condition  to  avail  themselves  of  it  in  this 
court.  The  second  variance  is  that  the  declaration  states  the 
consideration  to  be  paid  for  towing  out,  to  be  thirty-three  dol- 
lars and  thirty-three  cents,  and  the  proof  states  it  to  be  thirty- 
three  dollars  and  thirty-three  and  one  third  cents.  The  vari- 
ance alleged  is  one  third  part  of  a  cent.  If  this  question  were 
properly  before  us,  we  should  hesitate  long  before  we  would 
declare  that  a  difference  between  the  allegata  and  probata  of 
one  third  of  a  cent,  to  represent  which  we  have  no  coin,  cur- 
rency, or  means  of  payment,  was  a  fatal  variance.  But  neither 
of  these  questions  of  variance  is  presented  for  our  determina- 
tion. The  proof  of  the  contract  never  was  objected  to  in  the 
county  court,  and  surely  since  our  act  of  assembly  of  1825, 
such  a  question  of  variance  can  not  be  raised  in  this  court.  The 
testimony  to  which  objection  was  taken  in  the  first  bill  of  ex- 
ceptions, was  not  that  which  proved  the  contract,  but  that 
which  was  "offered"  to  prove  its  imperfect  execution,  and  the 
consequences  ensuing.  As  authorities  sustaining  some  of  the 
views  of  this  court  on  the  points  raised  on  the  first  bill  of  ex- 
ceptions, see  Archb.  Civ.  PI.  170;  Doane  v.  Badger^  12  liaas. 
69;  2  Stark.  £v.  815;  1  Id,  366;  2  Chit.  PI.  829-881;  JFVteim* 
mons  Y..  Ingles,  5  Taunt.  584. 

We  concur  with  the  county  court  in  their  rejection  of  Mo« 
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ElJerry  as  a  witness  for  the  purpose  for  which  he  was  offered. 
Although  it  has  been  in  many  cases  determined  that  an  agent 
IP  from  necessity  a  competent  witness  to  prove  the  terms  of  a 
contract  made  by  him,  even  though  in  his  character  of  agent  he 
may  gain  or  lose  by  the  event  of  the  suit,  yet  we  have  met  with 
no  case  in  which  it  has  been  held  that  a  person  having  a  direct 
interest  in  the  event  of  the  suit,  independently  of  his  acts  as 
agent,  can  by  being  employed  as  agent,  be  rendered  a  compe- 
tent witness  to  prove  even  the  acts  of  his  own  agency.  If  the 
principle  contended  for  in  this  case  were  sanctioned,  it  could 
scarcely  be  called  an  extension  of  the  doctrine  to  say,  that  a 
copartner  selling  for  his  firm,  was  a  competent  witness  to  prove 
the  sale  and  the  terms  thereof,  or  that  the  like  facta  might  be 
proved  by  an  owner  himself  who  disposed  of  his  own  property 
without  the  intervention  of  an  agent.  To  this  length  we  do 
not  feel  inclined  to  extend  this  principle  of  necessity,  but  rather 
concur  with  a  learned  commentator  on  the  law  of  evidence,  who 
in  treating  on  this  subject  says,  it  is  to  be  remarked  that  the 
law  has  been  justly  jealous  of  any  extension  of  this  rule,  and 
that  its  operation,  in  consequence,  has  been  very  limited  in 
practice:  2  Stark.  Ev.  753. 

The  only  question  presented  by  the  third  bill  of  exceptions,  is 
as  to  the  admissibility  of  the  testimony  of  Norris.  It  is  correctly 
stated  in  1  Stark.  Ev.  46,  that  all  the  surrounding  facts  of  a 
transaction,  or,  as  they  are  generally  called,  the  res  gestas^  may 
be  submitted  to  a  jury,  provided  they  can  be  established  by  com- 
petent means,  and  afford  any  fair  presumption  or  inference  as  to 
the  question  in  dispute.  The  matter  here  in  dispute  in  relation 
to  which  this  evidence  was  offered,  was,  what  were  the  terms 
of  the  contract  between  the  plaintiff  and  defendants  below, 
for  the  towing  of  the  Hunter  and  her  cargo  out  of  the  ice  by 
the  steamboats  of  the  defendants.  It  was  no  part  of  the  usual 
employment  of  their  steamboats,  or  of  the  business  of  the  de- 
fendants, but  was  an  isolated  enterprise  in  which  they  had  con- 
sented to  engage,  not  with  the  view  to  profit,  but  to  accommo- 
date the  owners  of  vessels  confined  in  the  port  of  Baltimore  by 
the  ice,  and  they  demanded  nothing  more  for  their  services  than 
reimbursement  for  the  probable  cost  of  the  enterprise.  That  the 
amount  paid  by  each  owner  was  in  proportion  to  the  tonnage  of 
his  vessel,  and  that  it  was  the  distinct  understanding  of  the 
^  witness,  at  whose  instance  this  enterprise  was  entered  into  by 

the  defendants,  at  the  time  it  was  entered  into,  that  they  were 
to  be  at  no  risk,  and  were  not  to  be  paid  anything  if  they  did 
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not  succeed  in  the  enterprise.  That  the  defendants  expressed 
much  reluctance  to  accede  to  this  arrangement,  and  finally 
agreed  to  it  on  condition  that  a  number  of  vessels  offered  to  be 
Lowed  sufficient  to  bear  the  cost  of  the  enterprise;  that  a  suffi* 
cient  number  was  accordingly  procured. 

In  determining  on  the  admissibility  of  the  testimony  offered, 
it  must  be  conceded,  that  all  these  facts  and  circumstances 
would  have  been  established  by  the  witness  to  the  satisfaction 
of  the  jury.  It  must  also  be  conceded  as  a  fact  recognized  by 
the  common  sense  of  every  man,  that  a  vessel  with  a  cargo  on 
board  requires  a  greater  power  to  tow  her  out  than  one  of  the 
same  tonnage  without  cargo.  The  verity  of  Captain  Taylor's 
evidence  must  also  be  conceded.  Assuming,  then,  the  truth 
of  the  facts  and  existence  of  the  circumstances  enumerated,  lei 
us  test  their  admissibility  by  the  rule  of  evidence  laid  down  by 
Starkie.  Do  they  afford  any  fair  presumption  or  inference  as 
to  the  question  in  dispute  ?  In  our  opinion  they  do.  The  tes- 
timony of  Captain  Taylor  is  sufficient  to  warrant  the  jury,  if 
they  saw  fit  to  do  so,  in  finding  that  Jones  knew  before  he 
entered  into  any  contract  for  the  towing  out  ot  the  plaintiff's 
vessels,  what  the  terms  of  the  arrangement  were.  Without 
such  knowledge,  is  it  to  be  presumed,  that  without  making  the 
slightest  inquiry  as  to  the  terms,  he  would  have  directed  the 
president  of  the  company  to  *'  set  him,  Jones,  down  for  two 
vessels?"  Or  if  the  jury  should  not  find  such  antecedent 
knowledge  in  Jones,  the  proof  of  Captain  Taylor  was  sufficient 
to  justify  the  jury  in  finding  a  perfect  willingness  to  assent  to 
his  vessels  being  towed  out  upon  the  same  terms  which  by  the 
arrangement  were  imposed  on  all  other  owners.  Taylor  also 
proves  that  Meeteer,  after  he  had  been  directed  by  Jones  to  set 
down  his  two  vessels,  told  him,  ''  that  the  company  would  not 
be  at  any  risk  nor  responsible  for  the  property."  With  thia 
communication,  Jones  does  not  appear  to  have  expressed  either 
surprise  or  dissatisfaction,  nor  does  he  countermand  his  ordei 
to  set  him  down  for  two  vessels.  Standing  alone,  might  not 
the  inferences  deducible  from  Taylor's  testimony,  be  legit- 
imately urged  on  the  jury,  as  if  not  wholly  irreconcilable  with 
Jones'  proof  of  his  contract  with  McElderry,  at  least  as  casting 
on  it  a  shade  of  suspicion  as  to  its  accuracy?  Is  it  probable 
that  Jones  would  have  exacted  such  terms?  Was  it  an  act  of 
fair  dealing  in  Jones,  after  acceding  to  the  terms  upon  which 
alone  the  defendants  assented  to  act,  to  procure  from  their 
agent  a  contract  which  they  never  authorized,  and  which  vraa  a 
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wanton  sacrifice  of  their  interests?  Was  it  probable  that  their 
agent  ever  entered  into  such  a  contract  ?  Connecting  these  prob- 
abilities as  to  the  accuracy  of  Jones  in  relation  to  the  contract, 
with  the  testimony  of  Norris,  that  the  defendants  were  to  be 
at  no  risk — that  each  yessel  paid  in  proportion  to  tonnagfe,  and 
consequently  that  nothing  was  paid  to  the  defendants  for  tow- 
ing out  the  Hunter's  cai^o,  nothing  for  the  alleged  insurance 
of  either  ^eesel  or  cargo,  can  it  be  contended,  that  all  the  facta 
and  circumstances  adverted  to,  when  weighed  in  connection, 
were  not  proper  to  be  submitted  to  the  jury  to  find,  if  they  saw 
fit  to  do  so,  that  Jones  had  mistaken  or  misstated  the  terms  of 
\he  contract  on  which  the  plaintiff  had  rested  his  right  of 
recovery? 

But  there  is  another  aspect  of  this  question,  in  which  we 
think  the  testimony  of  Norris  ought  to  have  been  received. 
Jones  had  sworn  that  he  had  made  one  contract  with  McEl- 
derry.  Taylor  had  sworn  that  the  contract  was  made  with 
Meeteer,  and  it  was  the  province  of  the  jury,  not  of  the  court, 
under  all  the  facts  and  circumstances  surrounding  the  matter 
in  controversy  (of  which  those  detailed  by  Norris  were  a  very 
material  part)»  to  determine  between  whom  the  contract  was 
made  and  what  were  its  terms.  To  enable  them  to  do  this,  the 
testimony  of  Norris  was  not  only  admissible  but  indispensable. 
We  therefore  think  the  county  court  erred  in  rejecting  it.  The 
case  referred  to  by  the  appellee's  counsel,  of  Boyle  et  cU.  v.  Ms- 
Laughlin,  has  no  bearing  upon  the  question  now  before  us. 
The  court's  rejection  there  of  the  clerk's  testimony,  in  the 

'  fourth  bill  of  exceptions  is  unquestionably  correct;  as  had  he 

proved  that  the  habitual  communications  of  Boyle,  which  he 
detailed,  had  been  made  to  McLaughlin  himself  at  the  time 
of  their  contract,  they  could  not  have  been  received  in  evi- 
dence, being  offered  to  alter  and  change  the  written  contract 
between  the  parties. 

'  We  think  the  county  court  erred  in  refusing  the  appellant's 

first  prayer  in  the  fourth  bill  of  exceptions;    the  instruction 

:  which  was  asked  from  the  court  to  the  jury  being  the  natural 

inference  both  of  law  and  fact,  not  only  to  the  extent  of 
the  prayer,  but  perhaps  further  might  their  instruction  have 
been  extended.  In  the  law  of  Principal  and  Agent,  259,  it  is 
stated,  that  by  a  general  agent  is  understood  not  merely  a  per- 

)  son  substituted  for  another  for  transacting  all  manner  of  busi- 

ness, but  a  person  whom  a  man  puts  in  his  place  to  transact  all 
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his  business  of  a  particular  kind,  as  to  buy  and  to  sell  certain 
kind  of  wares,  to  negotiate  certain  contracts,  and  the  like. 

The  second  direction,  also  at  the  instance  of  the  defendants, 
ought  to  have  been  granted  by  the  court  below.  In  Angell  and 
Ames  on  Corp.  139,  it  is  justly  observed,  that  a  corporation 
and  an  individual  stand  upon  very  different  footing.  The  latter 
existing  for  the  general  good  of  society,  may  do  all  acts  and 
make  all  contracts  which  are  not,  in  the  eye  of  the  law,  incon- 
sistent with  the  great  purpose  of  his  creation;  whereas,  the 
former  having  been  created  for  a  specific  purpose,  can  not  ouly 
make  no  contract  forbidden  by  its  charter,  which  is  as  it  were 
the  law  of  its  nature,  but  in  general,  can  make  no  contract 
which  is  not  necessary,  either  directly  or  incidentally,  to  enable 
it  to  answer  that  purpose. 

In  deciding,  therefore,  whether  a  corporation  can  make  a 
particular  contract,  we  i^re  to  consider,  in  the  first  place, 
whether  its  charter,  or  some  statute  binding  upon  it,  forbids  or 
permits  it  to  make  such  a  contract;  and  if  the  charter  and  valid 
statutory  law  are  silent  upon  the  subject,  in  the  second  place, 
whether  a  power  to  make  such  a  contract  may  not  be  implied, 
on  the  part  of  the  corporation,  as  directly  or  incidentally  neces- 
sary to  enable  it  to  fulfill  the  purpose  of  its  existence;  or 
whether  the  contract  is  entirely  foreign  to  that  purpose.  In 
page  60  of  the  same  book  it  is  stated,  "that  a  corporation 
has  no  other  powers  than  such  as  are  specifically  granted,  or 
such  as  are  necessary  for  the  purpose  of  carrying  into  effect  the 
powers  expressly  granted,"  '*and  that  a  corporation  is  confined 
to  the  sphere  of  action  limited  by  the  terms  and  intention  of 
the  charter." 

According  to  these  wise  and  now  well-established  principles, 
the  appellants  had  no  power  to  bind  themselves  by  such  a  con- 
tract as  that  attempted  to  be  enforced  against  them,  and 
possessing  none  themselves,  they  could  not  delegate  it  to 
McElderry,  their  agent.  At  the  instance  of  the  defendants 
then,  the  court  should  have  granted  the  direction  prayed  for. 
The  instruction  should  have  been  given  if  required  without  the 
qualification  attached  to  it;  but  it  is  no  ground  for  refusing  the 
prayer  of  a  party  because  he  asks  less  than  he  is  entitled  to  al 
the  hand  of  the  court. 

It  has  been  urged  that  the  defendants  having  entered  into 
this  contract  are  estopped  from  denyiug  their  competency  to 
have  done  so.  To  the  doctrine  of  estoppel  applied  to  such 
eases  we  can  not  yield  our  assent.    If  the  corporation  is  es- 
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topped  from  denying  its  power,  the  estoppel  operates  with  likt 
effect  upon  those  who  contract  with  them,  and  the  result  would 
be  that  no  matter  how  limited  the  design  and  powers  of  a  cor< 
poration  may  appear  in  its  charter,  practically  it  is  a  corpora- 
tion without  limitation  as  to  its  powers.  Such  a  doctrine  at 
this  day  is  dangerous  to  the  interest  of  the  community,  and  is 
at  war  with  the  modern  decisions  upon  the  subject.  We  there- 
fore think  the  county  court  erred  in  refusing  the  second  direc- 
tion prayed  for  by  the  defendants:  New  York  Fire  Ins.  Co.  v. 
Ely,  5  Conn.  560  [13  Am.  Dec.  100];  The  People  v.  Ulica  Ins. 
Co.,  15  Johns.  383  [8  Am.  Dec.  243];  The  North  River  Ins.  Co. 
V.  Lawrence,  8  Wend.  482;  4  Kent  Com.  240;  New  York  Fire 
Ins.  Co.  V.  Ely  and  Parsons,  2  Cow.  678;  Broughlon  v.  Salford 
Water  Works,  1  Eng.  Com.  L.  215.* 

We  think  the  court  erred  also  in  refusing  to  give  the  defend- 
ants' third  and  fourth  directions  for  the  reasons  assigned  by  us 
in  the  consideration  of  the  first  bill  of  exceptions. 

We  think  the  court  erred  too  in  denying  to  the  defendants 
their  seventh  direction.  Could  they  have  lawfully  assumed  the 
obligations  imposed  on  them  by  such  a  contract  as  under  this 
direction  it  was  left  to  the  jury  to  find,  they  were  not  answer- 
able to  the  same  extent  that  common  carriers  would  have  been. 
They  were  only  bound  to  use  reasonable  efforts,  care,  and 
diligence  in  the  execution  of  their  undertaking:  Caton  v.  Bum- 
ney,  13  Wend.  387. 

We  concur  with  the  county  court  in  refusing  to  give  the  eighth 
direction  contained  in  the  fourth  bill  of  exceptions.  As  far  as 
that  direction  is  concerned,  the  defendants  admit  the  legal 
validity  of  their  contract,  but  require  the  court  to  instruct  the 
jury  that  if  they  believe  the  facts  therein  enumerated,  that  then 
the  plaintiff  is  not  entitled  to  recover.  These  facts  do  not  per 
Be  justify  such  a  verdict  as  the  court  were  called  upon  to  direct 
them  to  give.  Such  an  instruction  could  not  have  been  given 
to  the  jury  without  withdrawing  from  them  the  determination 
of  other  facts,  indispensable  to  such  a  finding  as  they  were 
called  on  to  make.  Before  such  a  direction  could  be  given, 
the  court  must  have  assumed  as  facts  so  conclusively  proved  as 
not  to  be  left  open  for  the  consideration  of  the  jury,  that  the 
defendants  had  used  all  reasonable  efforts,  care,  and  diligence 
to  tow  the  Hunter  and  her  cargo  through  the  ice.  The  proof 
in  the  cause  by  no  means  warranted  such  an  assumption  on  the 
part  of  the  court,  and  it  lighlf ully  therefore  refused  to  withdraw 

1.  4  Sbs.  Oom.  L..  316;  S.  0.,  8  Bvrn.  *  Aid.  1. 
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from  the  jury  the  determiaation  of  those  disputed  faets,  on 
"which  it  was  their  excluaiTe  privilege  and  duty  to  decide. 

For  the  same  reasons  the  court  were  right  in  refusing  to 
grant  the  plaintiff's  eleventh  direction. 

The  court  below  were  right  in  refusing  the  thirteenth  direc- 
tion. It  assumes,  without  assigning  any  reason  therefor,  that 
it  was  not  the  duty  of  the  defendants'  steamboats  upon  their 
return  up  the  track  to  tow  out  the  Hunter  and  her  cargo  which  had 
been  left  behind  by  misadventure.  In  the  absence  of  all  ade- 
quate excuse  for  not  doing  so,  if  the  jury  believe  the  cootractaa 
proved  by  Jones,  it  was  the  duty  of  the  steamboats  on  their  re- 
turn to  have  towed  out  the  Hunter  and  her  cargo.  This  direc- 
tion is  not  supported,  as  has  been  supposed,  by  the  case  re- 
ferred to  in  13  Wendell.  Here  the  voyage,  the  business  of  the 
steamboat,  waa  to  tow  the  vessel  safely  out  of  the  ice;  accord- 
ing to  Jones'  testimony  they  were  bound  to  use  all  reasonable 
efforts  within  their  power  to  accomplish  that  end.  In  the  case 
in  Wendell  the  steamboat  was  bound  on  a  regular  trip  from 
port  to  port.  With  a  knowledge  of  this  fact,  the  plaintiff,  the 
owner  of  a  small  boat,  applied  to  the  master  of  the  steamboat 
to  tow  his  freight-boat  down  to  the  steamboat's  port  of  desti* 
nation.  The  master  told  him  he  thought  his  boat  was  too 
heavily  laden  to  be  towed  down,  as  the  south  wind  waa  rising. 
The  plaintiff  said  he  was  very  anxious  to  get  down,  and  he  must 
and  would  go,  and  accordingly  fastened  his  boat  to  the  steam- 
boat and  the  vessels  proceeded  on  their  voyage.  The  plaintiff's 
boat  filled  with  water  and  sunk,  and  the  court  determined  that 
the  master  of  the  steamboat  was  only  answerable  for  reasonable 
care  and  diligence,  and  the  court  predicate  their  opinion  upon 
the  ground  that  the  master  of  the  steamboat  was  not  the  in- 
surer of  the  plaintiff's  boat,  and  therefore  ordinary  care  and 
diligence  was  all  that  was  required  of  him.  But  the  inference 
is  irresistible,  that  if  there  as  here,  according  to  the  proof  of 
Jones,  the  defendant  had  been  the  insurer  of  the  plaintiff's 
vessel,  he  could  not  have  discharged  himself  but  by  the  use  of 
extraordinary  care  and  diligence. 

The  county  court  erred  in  refusing  to  grant  the  defendants' 
fourteenth  direction.  If  the  jury  had  found  the  facts  submitted 
to  them  by  the  prayer,  the  agents  of  the  defendants  had  used 
all  the  efforts  to  perform  their  contract,  which  under  the  circom- 
stances  of  the  case  were  imposed  on  them  by  law,  consequently 
the  plaintiff  had  no  cause  of  action  against  them. 

We  think  the  county  court  were  right  in  refusing  the  fifteenth 
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direotion  of  the  defendants;  as  to  discharge  the  defendants 
under  it,  the  jury  must  be  satisfied  that  the  loss  was  occasioned 
by  the  default  or  misconduct  of  the  agents  of  plaintiff,  and  thia 
fact  is  not  committed  to  the  finding  of  the  jury  with  that  dis- 
tinctness and  certainty,  with  which  it  ought  to  have  been.  It 
is  true  the  jury  were  required  to  find  that  the  commander  of 
the  Hunter  was  aware  of  the  danger  of  his  situation.  But  the 
magnitude  of  the  danger  they  were  not  required  to  find.  Their 
▼erdict  was  to  have  been  the  same,  whether  the  danger  was  such 
as  to  render  the  loss  of  the  vessel  in  the  highest  degree  proba- 
ble,  and  would  therefore  have  been  avoided  by  every  commander 
of  ordinary  skill  and  prudeuoe,  or  whether  the  dauger  of  loss 
was  so  light  and  trivial,  that  under  the  circumstances  in  which 
the  Hunter  was  placed  no  commander  of  ordinary  skill  and 
prudence  would  have  suffered  her  to  be  towed  back  to  the  port 
of  Baltimore.  The  court  should  have  granted  the  direction 
prayed;  provided,  that  in  addition  to  the  facts  submitted  to 
them,  the  jury  also  found  that  such  was  the  perilous  situation 
•  of  the  Hunter,  that  no  commander  thereof  of  ordinary  skill 
and  prudence  would  have  refused  to  avail  himself  of  the  offer 
of  being  towed  back  to  the  city  of  Baltimore. 

The  court  below  erred  in  rejecting  the  defendants'  sixteenth 
instruction,  for  the  reasons  assigned  by  this  court  in  disposing 
of  the  first  biU  of  exceptions. 

The  county  court  we  think  were  clearly  right  in  refusing  to 
grant  the  defendants'  seventeenth  direction  upon  this  obvious 
ground  if  all  others  were  wanting:  There  was  no  evidence  to 
have  been  left  to  the  jury  to  find  the  fact,  that  at  the  time 
Jones  contracted  with  McElderry  for  the  towing  out  of  plaint- 
iff's vessels,  he  knew  the  steamboats  were  under  contract  to 
tow  otlier  vessels  up  the  track  on  their  return  to  Baltimore. 

The  county  court  in  our  opinion  erred  in  refusing  to  instruct 
the  jury  as  required  by  the  defendants'  eighteenth  and  nine- 
teenth directions,  for  the  reasons  we  have  given  in  examining 
the  correctness  of  the  county  court's  refusal  of  the  second  di« 
rection. 

We  think  also  that  the  court  below  erred  in  their  fifth 
opinion  and  instruction  to  the  jury,  as  to  what  facts  it  was 
necessaxy  to  find,  to  show  that  the  defendants  had  adopted  and 
ratified  the  contract  alleged  to  have  been  made  between  Jones 
and  McElderry.  The  cause  of  action  in  this  case  arose  after 
the  twentieth  of  December,  1831,  and  the  suit  was  instituted 
in  less  than  ten  days  thereafter;  no  proof  was  offered  tbat  the 
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defendants  ever  bad  any  knowledge  of  the  terms  of  the  con- 
tract proved  by  Jones,  to  baye  been  made  by  him  with  McEl- 
deny,  or  that  the  agent  who  collected  the  money  for  the  towing 
out  of  the  plaintiff's  vessels  ever  paid  the  defendants  the  amoont 
collected  by  him,  or  communicated  to  them  the  fact  that 
any  such  money  bad  been  collected,  or  on  what  account  it  was 
collected.  The  court  however  instructed  the  jury,  if  the  con- 
sideration for  the  towing  out  of  the  plaintiff's  vessels,  as 
agreed  on  between  Jones  and  McElderry,  was  collected  by  one 
of  the  defendants'  agents  on  their  way  out  of  the  ice,  and  paid 
over  to  the  defendants,  who  have  ever  since  retained  the  same, 
as  also  all  the  other  money  that  was  received  from  the  other 
vessels  towed  out  of  the  ice  at  the  same  time,  *'  that  then  the 
said  facts  are  in  law  an  adoption  of  the  contract,  under  which 
said  money  was  paid  by  plaintiff,  and  that  said  contract  is  as 
binding  on  defendants  as  if  there  was  clear  evidence  of  a  pre- 
cise authority  from  defendants  to  McElderry,  to  enter  into  said 
contract  on  their  account." 

This  instruction  is  erroneous  on  two  grounds:  1.  That  the 
jury  were  not  required  to  find  that  the  defendants  knew  on 
what  account  the  money  paid  to  them  was  received;  2.  That 
the  defendants  knew  the  terms  of  the  contract  on  which  the 
money  was  received.  If  the  jury  failed  to  find  either  of  these 
facts,  and  they  were  not  instructed  that  the  finding  of  either 
was  necessary,  they  were  not  at  liberty  to  find,  nor  is  it  an  in- 
ference of  the  law  that  the  defendants  adopted  the  contract 
under  which  the  money  was  paid:  See  BeU  el  al.  v.  Cun- 
ningham et  al,y  3  Pet.  69.  We  concur  with  the  county  court  in 
its  opinion  on  the  second  bill  of  exceptions,  and  in  the  rejec- 
tion of  the  eighth,  eleventh,  thirteenth,  fifteenth,  and  seven- 
teenth directions  asked  by  the  appellants  in  their  fourth  bill  of 
exceptions,  but  dissenting  from  its  profoTrma  decision  on  the 
motion  in  arrest  of  judgment,  and  from  its  decisions  on  the 
first  and  third  bills  of  exceptions,  and  from  its  refusal  to  grant 
the  first,  second,  third,  fourth,  seventh,  fourteenth,  sixteenth, 
eighteenth,  and  nineteenth  directions  prayed  for  by  the  appel- 
lants in  their  fourth  bill  of  exceptions,  and  also  dissenting 
from  the  fifth  opinion  and  instruction  given  by  the  county 
court  to  the  jury,  we  reverse  their  judgment. 

As  the  appellee  in  no  aspect  of  his  case  is  entitled  to  xeoover, 
no  procedendo  will  issue.  . 

Judgment  reversed. 
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cited  in  ffoke  ▼.  Wood^  26  Md.  460,  to  the  point  that  the  contract  set  ont 
in  a  declaration  mast  be  sabetantiidly  proved;  in  Adams  Srpresa  Co,  ▼. 
Trego^  35  Id.  69,  and  in  Bu^y  v.  The  North  American  Life  Im,  Co,,  40  Id. 
688|  to  the  point  that  the  ratification  of  an  agent's  act,  to  be  effectual,  mast 
be  shown  to  have  been  made  with  knowledge  by  the  principal  of  all  the 
material  facts  and  ciroamstances  attending  the  act  to  be  ratified;  in  Wechler 
T.  Firai  National  Bank,  42  Id.  591,  to  the  point  that  a  corporation  has  no 
other  powers  than  those  specifically  granted  in  its  charter  or  necessary 
to  carry  ont  those  that  are  so  granted;  in  Third  National  Bank  v.  Boyd^  44 
Id.  61,  to  the  point  that  a  corporation  can  plead  that  its  agent  exceeded  his 
aathority;  in  Brown  v,  Winnitimmet  Co.,  11  Allen,  331,  to  the  point  that  a 
corporation  can  plead  that  a  contract  npon  which  it  is  sued  is  beyond  the 
scope  of  the  power  granted  by  its  charter;  and  in  The  Neaffie,  1  Abb.  (U.  8.) 
466,  to  the  point  that  towboats  are  not  common  carriers. 

CoyBTDiRiTiON  MUST  BB  ExFUCiTLT  AND  CoiutKCTLT  Statxd  in  dcclara- 
timi:  Cvrley  v.  Dean,  10  Am.  Dec.  140. 

VA&iANcni  IN  AoTiOKS  OK  CONTRACTS,  when  fatal:  See  WaUk  v.  GV2mor, 
6  Id.  602;  CurUy  ▼.  Dean,  10  Id.  140. 

CoBPORATiON  IS  BouND  BT  ITS  Aoxnt's  Acts  only  when  done  within  the 
scope  of  his  authority:  See  Leggett  v.  N,  J,  A(fg,  dt  Banking  Co,,  23  Am.  Deo. 
728;  Babasea  r,  Orleans  Navigation  Co.,  25  Id.  200. 

COBPOBATION  CAN  ONLY  EZBBT  POWXBS  SPBCmCALLT  CONVBRBBD  by  itS 

eharter:  LeggeU  ▼.  N.  J.  M/g.  <fr  Banking  Co.,  23  Am.  Dec  728;  N  T.  Fire- 
men Im,  Co.  t.  Sly,  13  Id.  100,  note  108;  People  v.  Utiea  Ins.  Co.,  8  Id.  243. 

Stookholdxb  is  not  Compbtxnt  to  be  a  witness  for  a  corporation:  See 
Lynch  y.  PosUethwaUe,  12  Am.  Dec  495. 


Mabshall's  Lessee  v.  Greenfield. 

[8  OiUi  k  JoBVSOH,  849.] 
DiacBiPTiON  ov  Pbopebtt  Sold  bt  SHEBirr,  What  Sufitiuimmt. — Eyery 
reasonable  intendment  will  be  made  in  aid  of  bona /do  parchasers  at 
judicial  sales,  and  to  efifectnate  the  object  which  it  was  the  dnty,  and, 
as  the  law  presumes,  the  design  of  the  ofiBcer  to  accomplish;  hence,  this 
description  in  the  schedule  of  property  sold  by  the  sheriff  "to  one,  of 
land  called  and  known  by  the  name  of  'Indian  creek,  with  addition,' 
containing  two  hundred  and  seventeen  acres,  more  or  less,"  ia  sufficient 

Appeal  from  St.  Mary's  county  court.  Ejectment  brought 
by  the  plaintiff  against  the  defendant  for  a  tract  of  land  called 
"  Indian  creek,  with  addition."  At  the  trial  it  appeared  that 
in  an  action  of  debt  brought  by  Marshall  and  Forbes  against 
Oreenfield,  the  plaintiffs  recovered  judgment  in  the  St.  Mary's 
county  court,  and  that  the  docket  and  all  the  original  papers  in 
said  cause  were  burned  in  the  court-house  of  said  county  when  it 
was  destroyed  by  fire.  The  plaiutiff  then  gave  in  evidence  the 
following  extract  of  docket  entries  of  fi.  fa. : 

"  Marshall  and  Forbes  v.  Thomas  Oreenfield. — ^Extract  of  record 
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oifi.fa,^  levied  as  per  schediile,  and  sold  to  plamtifls'  ag^nt  for 
five  hundred  dollars.  Joseph  Gongh,  sherifT."  The  schedule 
referred  to  is  as  follows:  ''  The  scbedale  of  property  of  Thomas 
Greenfield,  taken  by  a  writ  of  ^.  /a.,  to  satisfy  a  debt  due 
^larshall  and  Forbes,  after  being  duly  sammoDed  and  sworn 

by  the  sheriff,  this  seventeenth  of  April,  1812.     To  one of 

land,  called  and  known  by  the  name  of  'Indian  creek,  with 
addition,'  containing  two  hundred  and  seventeen  aeves,  mase 
or  less,  for  two  thousand  one  hundred  and  seventy  dollafB. 
Joseph  Gongh,  sheriff." 

The  defendant  prayed  the  court  to  instruct  the  jury,  that  tLe 
levy  on  the  said  land,  made  as  aforesaid,  was  void  for  oneer- 
tainty,  which  instruction  the  court  gave,  and  the  verdioi  being 
for  the  defendant,  the  plaintiff  appealed. 

McMahon^  for  the  appellant. 

TuckoTid  Cansin,  for  the  appellee. 

By  Oourt,  Ohambebs,  J.  This  is  a  judicial  sale,  made  for  the 
purpose  of  canying  into  effect  the  judgment  of  a  competent 
court.  The  levy  and  sale  were  made  by  an  acknowledged 
officer,  in  the  regular  course  of  duty,  and  no  exceptions  appear 
to  have  been  taken  to  his  proceedings  for  want  of  form,  at  the 
return  of  the  execution,  when  on  motion,  any  informality  would 
have  been  examinable.  The  law  regards  such  a  proceeding 
with  favor,  and  although  it  will  not  give  effect  to  an  instrument, 
or  paper  executed  by  such  officer,  if  its  terms  are  unmeaning, 
or  so  entirely  vague,  as  to  make  it  uncertain  what  was  intended, 
yet  every  reasonable  intendment  will  be  made  to  secure  hoiiafide 
purchasers,  and  to  effectuate  the  object,  which  it  was  the  duty, 
and,  as  the  law  presumes,  the  design  of  the  officer  to  accomplish. 
The  presumption  in  such  a  case,  is  at  least  as  proper  and  as 
strong  as  in  the  case  of  a  grantee  claiming  against  a  graictor, 
when  the  utmost  effect  is  given  to  the  terms  of  the  grant,  ui  res 
magis  valeat  quant  pereat.  It  is  admitted,  and  oan  not  be  de- 
nied, that  if  tbis  were  the  case  of  grantee  against  grantor,  the 
whole  tract  would  pass. 

The  rights  of  the  defendant  are  not  concluded  in  any  respect 
by  this  construction.  If  she  has  a  title,  the  sale  will  not  affect 
it;  if  she  has  none,  that  fact  presents  no  claim,  upon  which  to 
entitle  her  to  lessen  the  favor  with  which  the  law  regards  the 
proceedings  of  its  officer,  to  change  the  presumption  by  which 


Jane,  1837.]  Dxl.  &  Md.  Bazlboad  Ck).  v.  Qtoxp.         561 


; 


is  acU  axe  sappoeed  to  be  zigbtlj  performed,  or  io  narrow  tlM 
aoaetmotion  given  io  hia  grant. 
Judgment  reTersed  and  prooedendo  awarded. 


BvOBirxiOv  a  Suook^s  Dunt  See  Mdmm  t.  Jkkmqf,  7  Aa*  I>Mi 
403. 


Del.  and  Md.  Railboad  Ga  v.  Svump. 

tS  OtLL  a  ^OSIMV,  €79.] 

Oaun  €v  A  SiTPUL  IteHaaT  ik  a  Pubuo  NAVMABLa  Bivse  oAir  wn 
BB  Fbooickd  from  tho  more  naintermpM  om  aad  toJoyiMni  of  tfas 
xifjbi  of  fishing  for  upwards  of  twenty  yeank 

OOUBV  WILL  KOT  PrSSUMX  A  GbANT  OF  LiAlTD  UNDER  NATIGABLB  WaTBBUi 

to  the  owners  of  the  adjacent  soil,  without  evidenoe  of  long  exclnsiTe 
possession  and  use,  and  the  omission  to  make  snoh  averment  in  a  UQ 
for  an  injonction  to  protect  the  complainant  in  the  exoltialve  right  d 
fishery  in  sooh  waters,  is  fatal  thereto. 
BnciDT  BY  Ikjunotion  is  ArpuGABLB  ozTLT  TO  Sfsoial  Ivjtnuia»  in 
violation  of  private  right;  and  indlvidnala  are  not  anthoiiied  to  redrssi 
pablio  grievances  at  their  owa'soit,  either  at  law  or  in  eqnity. 

AmuL  from  chanoerj,  from  an  order  granting  an  injunction 
to  restrain  the  defendants  from  erecting  a  wharf  to  the  injury 
ol  complainant's  right  of  fishery,  and  an  order  refusing  to  dis- 
solve it  on  motion.    The  opinion  states  the  case. 

ScoU  and  Mayer,  for  the  appellants. 

Stump  and  Constable,  for  the  appellee. 

By  Court,  Spihob,  J.  The  complainant  in  his  bill  charges, 
that  heretofore  John  Stump,  the  father  of  this  complainant, 
being  seised  in  fee  under  grant  by  patent  from  the  state  of 
Maryland,  of  a  tract  of  land  called  Perry  point,  situate  in 
Cecil  county,  at  the  mouth  of  the  Susquehanna  river,  estab- 
lished upwards  of  twenty  years  since  certain  fisheries  on  said 
property,  and  at  which  by  means  of  seines  hauled  over  certain 
portions  of  said  river,  large  quantities  of  shad  and  herring  were 
annually  taken. 

That  afterwards  the  said  John  Stump  departed  this  life,  hav- 
ing by  his  last  will  and  testament  executed  in  form  and  man- 
ner, sufficient  to  pass  real  estate,  devised  said  estate,  with  all 
and  singular  its  rights  and  advantages  of  fishery  to  your  orator, 
under  which  said  devise  he  entered,  etc. 

That  on  the  second  day  of  March,  1811,  the  said  John  Stomp 
leased  and  demised  to  one  Martha  Coffield,  of  Cecil  county,  for 
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the  term  of  ninety-nine  years,  with  covenants  for  the  renewal 
thereof,  eight  acres  of  said  estate,  binding  on  the  said  publio 
road,  leading  from  the  Susquehanna  river  to  Chestertown,  and 
along  said  river,  etc. 

The  bill  also  charges  the  river  Suquehanna  to  be  a  publie 
navigable  river,  and  that  the  erecting  this  wharf,  and  the  em- 
ployment of  steamboats,  will  be  destructive  of  the  paramount 
interest  of  general  navigation  and  fishing,  and  that  any  ob- 
struction of  those  rights  would  be  void. 

Tn  this  cause  it  is  the  object  of  the  complainant  to  establish 
his  right  to  a  several  fishery,  and  he  alleges,  that  the  uninter- 
rupted use  and  enjoyment  of  the  same  for  more  than  twenty 
years,  is  sufficient  in  law  to  raise  the  presumption  of  a  grant 
of  a  several  fishery.  There  is  not  to  be  found  in  the  bill  any 
allegation  of  an  exclusive  possession  and  use  of  this  fishery, 
by  the  complainant,  and  those  under  whom  he  claims,  nor  is  it 
averred,  that  others  did  not  use  and  enjoy  this  right  of  fishing 
in  the  locus  in  quo  in  common  with  this  complainant.  The  bill 
charges  this  to  be  a  public  navigable  river,  where  this  several 
fishery  is  attempted  to  be  established  by  presumption,  and 
upon  these  allegations  this  court  is  called  upon  to  decide,  that 
a  grant  is  to  be  presumed  of  an  exclusive  fishery. 

We  know  of  no  principle  of  law,  and  we  have  seen  no  ad- 
judicated case,  which  sanctions  such  a  conclusion.  That  a 
presumption  can  be  raised  of  a  grant  of  a  several  fishery  in  a 
public  navigable  river,  from  the  fact  of  an  individual  using  the 
same  in  common  with  others,  is  at  this  day  a  strange  doctrine: 
and  the  bill  in  this  case  does  not  allege,  that  the  complainant, 
and  those  under  whom  he  claims,  had  an  exclusive  possession; 
and  it  is  the  uniform  language  of  the  courts,  that  they  will  not 
presume  a  grant  of  land  under  navigable  waters,  to  the  owners 
of  the  adjacent  soil,  without  evidence  of  long  exclusive  posses- 
sion and  use,  to  warrant  such  presumption:  Palmer  v.  ^cks^  6 
Johns.  133.  If  it  be  law,  that  a  court  will  not  presume  a 
grant  of  a  several  fishery  in  a  publio  navigable  river,  without 
proof  of  long  exclusive  possession  and  use,  it  follows  as  an 
irresistible  conclusion,  that  the  omission  to  make  such  aver- 
ment is  fatal  to  this  bill. 

The  allegation  in  the  bill,  that  the  erecting  the  wharf,  and 
the  employment  of  steamboats,  will  be  destructive  of  the  para- 
mount interests  of  general  navigation  and  fishing;  and  a«:y 
grant  destructive  of  those  rights,  though  void,  furnishes  no 
ground  for  injunction;  but  it,  the  remedy  by  injunction,  is  ap- 
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plicable  only  to  special  injuries,  in  violation  of  private  right; 
and  individuals  are  not  authorized  to  redress  publio  grievances 
at  their  own  suit,  either  at  law  or  in  equity. 

In  the  above  decision  we  do  not  desire  to  be  considered  as 
expressing  the  opinion,  that  if  there  had  been  an  averment  of 
an  exclusive  fishery  from  long  adverse  enjoyment,  that  by  the 
laws  of  this  state,  a  legislative  grant  might  or  might  not  be  pre- 
sumed; but  leave  that  question  open  for  future  decision  when 
it  shall  arise. 

Injunction  dissolved. 

Ko  Qini  BAB  BioKr  to  BzoLUSiva  Fmrm  ia  a  aaftgaUe  rivart  8to  Omt> 
tm  V.  Btmtr^  4  Am.  Deo.  46S. 
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Fabbow  V.  Commonwealth  Insubangb  Go. 

[18  Pkjikxbdio,  6S.] 

OwRKBS  ov  AN  IvsxTBED  Vesssl  MAT  Sux  ON  THS  PoLiOT  in  their  own  nunei, 
where  it  states  that  the  insurance  was  effected  by  certain  brokers  named 
therein,  "for  the  owners,  payable"  to  such  brokers,  and  the  said  broken 
consent  to  such  sait,  it  not  appearing  that  the  insarers  haye  any  claim 
against  the  brokers  so  named  in  the  policy.  , 

Dirosinoira  Taken  abroad,  in  the  Absence  ov  an  Attobnbt  vor  the  Aik 
TERSE  Partt,  and  returned  and  filed  and  placed  in  the  hands  of  such 
party's  attorney  of  record  more  than  a  year  before  the  trial,  and  not  ob- 
jected to  until  then,  are  admissible,  the  objection  being  deemed  waived 
by  the  delay  in  making  it. 

Assumpsit  on  a  policy  of  insurance  on  a  schooner  belonging 
to  the  plaintiffs.  The  defendants  objected  that  the  plaintiffs 
could  not  sue  in  their  own  names  because  it  appeared  bj  the 
policy  that  the  defendants  "caused  Copeland  &  Lorering,  for 
the  owners,  payable  to  Copeland  &  Lovering,  to  be  insured " 
in  the  sum  specified.  It  appearing,  however,  that  Copeland  and 
Lovering  had  no  interest  in  the  policy  and  had  delivered  it  to 
the  plaintiffs  to  enable  them  to  bring  this  action,  the  objection 
was  overruled.  Objection  was  also  made  to  certain  depositions 
of  Williams  and  others,  taken  in  North  Carolina,  and  offered  bj 
the  plaintiff,  because  it  appeared  by  the  certificate  that  no  one 
was  present  on  behalf  of  the  defendants  when  they  were  taken. 
The  depositions  were  returned  and  filed,  howerery  in  December, 
1884,  and  were  put  in  the  hands  of  the  defendants'  counsel 
■oon  afterwards,  but  no  objection  was  made  to  them  until  the 
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trial  in  Janaaijy  1836;  wherefore  the  depositiona  were  received 
aoiwithaUnding  the  objection.  Verdict  lor  the  plaintifby  and 
a  motion  for  a  new  trial,  baaed  on  the  two  objectiona  above 
mentioned. 

Flekher,  for  the  defendants. 

8,  Hubbard  and  W.  D,  Sohier^  for  the  plaintiffs. 

Bj  Oourt,  PuTXAH,  J.  The  defendants  object:  1.  That  the 
plaintiffs  can  not  maintain  the  action  in  their  own  names;  and 
if  thej  can,  then,  2.  That  the  depositions  of  Willis  Williams 
and  others,  ought  to  have  been  rejected. 

The  stress  of  the  argument  of  the  defendants'  counsel  on  the 
first  point,  was,  that  as  the  loss  was  by  the  terms  of  the  policy 
to  be  paid  to  Copeland  &  Lovering,  it  necessarily  restricted  the 
action  to  be  brought  in  their  names;  that  it  was  an  express 
contract  to  pay  Copeland  &  Lovering,  and  could  not  be  varied 
without  the  consent  of  both  parties;  and  that  the  defendants 
have  not  consented  or  agreed  to  pay  any  other  persons  than 
Copeland  &  Lovering  in  case  of  loss. 

Much  reliance  seems  to  be  placed  on  the  words  *'  payable  to 
Copeland  &  Lovering."  But  if  the  action  were  brought  in  the 
names  of  Copeland  &  Lovering,  and  they  should  recover  judg- 
ment and  execution,  the  money  would  be  payable  to  them,  and 
it  would  be  for  the  use  of  the  owners.  The  legal  operation 
would  in  that  case  be  just  equivalent  to  the  particular  provision. 
And  if  those  words  were  not  inserted  in  the  policy,  it  seems  to 
be  conceded  that  this  action  might  well  be  maintained  in  the 
names  of  the  owners. 

It  does  not  appear  that  the  defendants  have  any  claim  against 
Copeland  &  Lovering.  And  the  court  can  not  presume  the 
fact  without  evidence.  Whether  the  defendants  could  be  pro- 
tected if  such  were  the  fact,  is  not  the  matter  for  our  decision 
upon  the  facts  before  us  in  this  suit. 

There  are  obvious  reasons  for  the  introduction  of  the  clause 
in  question.  The  insurance  brokers  might  desire  to  have  the 
loss  paid  to  them  to  indemnify  them  for  any  advances  for 
premium  or  otherwise,  which  they  might  have  against  the 
owners;  and  the  insurance  company  might  desire  to  have  that 
clause,  to  enable  them  to  set  off  any  legal  claim  which  they 
mighthave  against  the  insurance  brokers.  And  it  would  author- 
ize them  to  pay  the  loss  to  the  brokers,  without  any  power  of 
attorney  from  the  owners.  But  in  the  case  at  bar  these  reasons 
do  not  apply.    For  the  brokers,  Copeland  &  Lovering,  have 
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certified  in  'writings  that  they  haye  delivered  the  policy  to  the 
plaintiffb  to  enable  them  to  recover  the  loss;  and  they  say  thai 
they  have  no  interest  whatever  in  the  snit 

The  action  upon  this  policy  might  have  been  commenced  ib 
the  names  of  the  insurance  brokers*  for  the  benefit  of  the 
owners:  Jejferson  Ins,  Co.  v.  Colheal,  7  Wend.  82  [22  Am.  Dec. 
567];  or  it  might  be  brought  in  the  names  of  the  plaintiffs,  the 
owners:  Lazarus  v.  CammonioeaUh  Ins.  Co.,  5  Pick.  76.  "If," 
says  BuUer,  J.,  '*  one  person  makes  a  promise  to  another  for 
the  benefit  of  a  third,  that  third  may  maintain  an  action  upon 
it:"  8  Bos.  &  Pul.  149,  in  nolis.^  *'  In  policies  of  insurance,  it 
is  a  common  practice  to  bring  your  action  either  in  the  name  of 
the  party  by  whom  the  contract  was  made,  or  of  the  party  for 
whom  the  contract  was  made : "  Per  Bayley ,  J. ,  SargerU  v.  Morris^ 
3  Barn.  &  Aid.  281.  This  matter  seems,  however,  too  clear  to 
require  the  citation  of  authorities  to  support  it. 

As  this  cause  is  situated,  it  seems  to  be  very  clear,  that  the 
plaintiffs  may  maintain  the  action  in  their  own  names.  The 
insurance  brokers  consent,  and  say  they  have  nothing  to  do 
with  the  matter;  and  the  defendants  do  not  show  that  they 
have  any  matter  of  set-off  against  the  brokers,  so  that  we  all 
think  that  the  objection  upon  this  point  can  not  be  sustained. 

And  we  think,  that  the  objection  made  to  the  admission 
of  the  depositions  of  Williams  and  others  can  not  prevail.  The 
objection  was,  tbat  it  appeared  that  at  the  time  of  taking  the 
depositions  under  the  commission,  an  attorney  was  present  on 
the  part  of  the  plaintiffs,  and  no  one  on  the  part  of  the  defend* 
ants.  Such  has  unquestionably  been  the  practice,  and  it  is  not 
to  be  disallowed,  until  the  court  shall  have  provided,  and  given 
notice  of  some  rule  to  the  contrary.  It  is  liable  to  all  the  ob- 
servations which  the  defendants'  counsel  have  made.  We 
haTc  provided  for  the  case  in  the  rules  which  we  have  made, 
/ind  which  will  be  published  as  soon  as  it  may  be  convenient, 
after  the  revised  code  shall  come  into  our  hands.  But  if  the 
objection  were  tenable,  we  all  think  it  should  be  considered  as 
waived  by  the  counsel  for  the  defendants.  It  existed,  if  ever, 
as  early  as  December,  1834,  and  was  known  to  the  counsel  who 
then  conducted  the  defense;  and  it  could  not  avail  the  defend- 
ants now,  for  the  reason,  tbat  the  counsel  now  engaged  for  the 
defendants  have  recently  had  knowledge  of  the  fact.  But  ii 
the  objection  had  been  made  in  season,  wecoald  not  have  prop- 
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erlj  interfered  before  eBtablishing  and  promulgating  some  rule 
of  praotice  to  the  contrary. 

Let  the  judgment  be  entered  for  the  plaintiffs,  according  to 
the  verdict. 


Insitbangb  EnrECTXD  bt  Agent  vob  Inbttbed. — ^A  contract  of  insoranot 
entered  into  by  one  m  agent  ia  the  principal's  contract,  although  the  policy 
provides  that  payment  shall  be  made  to  the  agent  in  case  of  a  loss,  and  in  an 
action  by  the  principal  after  a  loss  it  is  no  defense  to  show  that  the  agent  ih 
indebted  to  the  insurer  in  an  amount  exceeding  the  sum  due  on  the  policy: 
Braden  v.  Louisiana  State  Ins,  Co.,  20  Am.  Dec.  277.  In  the  absence  of  some 
such  general  clause  as  "for  whom  it  may  concern/'  a  policy  is  held  to  be 
suable  only  by  those  named  therein,  or  for  whose  benefit  it  is  expressed  to  be 
made:  Newson  y.  DouglasSf  16  Id.  317.  To  the  point  that  the  owners 
of  an  insured  vessel,  or  those  for  whose  benefit  the  insurance  was  effected, 
may  sue  on  a  policy  as  well  as  the  party  in  whose  name  the  policy  was  issued, 
and  to  whom  it  was  made  payable,  the  principal  case  is  cited  as  authority  in 
AldHch  V.  Equitable  Safety  Ins.  Co.,  1  Wood  &  M.  276;  WiUiama  v.  Ocean 
In»,  Co.,  2  Mete.  905;  Somea  v.  Eqwtahle  Safety  Ina.  Co.,  12  Gray,  532. 

Suit  by  Pbinoifal  on  Contbaot  with  Agent:  See  Oirard  v.  Taggari, 
9  Am.  Deo.  327  and  note;  and  Arlington  v.  Binds,  12  Id.  704  and  note.  As 
to  the  right  of  the  principal  to  sue  where  the  agent  contracts  without  discloe- 
ing  his  principal,  see  TuU  v.  Brown,  15  Id.  33;  Beebee  v.  Boberi,  27  Id.  132 
and  note. 

Agent  must  Sue  on  Contbaot  in  his  Name,  When:  See  Coeke  v.  Dick' 
ens,  26  Am.  Deo.  214,  and  other  oases  in  this  series  referred  to  in  the  note 
thereto.    See  also  Potts  v.  Bider,  17  Id.  581. 

Depositions,  Admissibilitt  oe  as  Evidence. — ^A  deposition  may  be  read 
in  evidence  where  the  witness  is  shown  to  be  a  resident  of  another  state: 
Jenkins  v.  Biehardson,  22  Am.  Dee.  82.  Where  a  deposition  has  been  taken 
without  notice  to  some  of  the  defendants,  it  may  nevertheless  be  received  in 
evidence  against  those  who  were  notified,  if  the  action  will  admit  of  separate 
verdicts:  Jones  v.  Pitcher,  24  Id.  716.  If  it  appear  that  the  opposite  party 
appeared  and  cross-examined  a  witness,  his  deposition  is  admissible,  although 
no  notice  was  given:  Bogers  v.  Wilson,  12  Id.  61.  Notice  to  take  a  deposi- 
tion must  specify  the  time  and  place:  Hunter  v.  Fulcher,  16  Id.  738.  The 
deposition  of  a  deceased  witness  taken  in  the  absence  of  the  defendant  is  in- 
admissible in  a  criminal  action:  State  v.  Hill,  27  Id.  406.  See,  generally,  as 
to  the  admissibility  of  depositions  taken  under  an  act  to  perpetuate  testi- 
mony, Jackson  v.  Biee,  20  Id.  683.  As  to  the  inadmissibility  of  a  deposition 
where  the  witness  is  able  to  attend  the  trial,  see  Gordon  v.  Little.  11  Id.  632. 


Peibge  t;.  OoEAN  Insubanoe  Go. 

[18  PXOSKBIIIG,  83.] 

Mima  09  A  Vessel  has  no  Implied  Authobitt  to  Sell  Hbb  without 
oommunicating  with  the  owner  or  insurer,  so  as  to  enable  the  owner  to 
olaim  for  a  total  loss,  on  account  of  an  injury  to  more  than  half  her 
value,  where,  after  the  injury,  she  reaches  her  destination  without  re* 
pairs  and  is  lying  in  safety  at  a  wharf,  and  the  master  has  ample  oppor* 
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tmutj  to  give  notioe  of  abukdonaMni  ^lirsotlj  to  the  iiunror,  or  imlireeUy 
through  the  agent  of  the  owner,  even  thooi^  met  sale  is  reoomnMiidid 
by  snnreyors  after  a  aorvey. 
Whsbe  the  Mastkr  is  Part  Owner,  the  Insurers  are  not  liable  a«  for  a 
total  loss,  in  case  of  an  injury  irom  one  of  the  perils  insured  against  to 
more  than  half  the  value  of  tbe  vessel,  where  a  sale  is  made  by  such 
master  under  ciroumstances  which  would  not  authorize  him  to  sell  as 
master. 

OO-OWKERS  ARE  BoUND  BT  A  SaJB  BT  THE  MajBTRR  WHO  IS  PaRT  OWNBB. 

where  they  ratify  such  sale  by  joining  in  a  claim  upon  the  underwriters 
for  a  total  loss,  crediting  the  proceeds  of  the  sale  by  way  of  salvage  after 
deducting  all  charges. 

Without  an  Abandonment  there  can  be  no  recovery  for  a  mere  ooustnict- 
ive  total  loss  arising  from  an  injury  to  more  than  half  the  value  of  tbe 
vessel. 

Abandonment  must  be  Positive  and  Absolute,  and  must  in  ezpraas 
termsy  or  by  necessary  implication,  import  an  actual  present  relinquish- 
ment of  the  interest  or  subject-matter  to  which  the  abandonment  ap- 
plies, and  must  truly  state  the  reasons  or  grounds  upon  which  the  aban- 
donment is  made  and  a  total  loss  claimed. 

Assured  can  not  Avail  Himself  of  any  other  Ground  of  Abandoit- 
MENT  than  that  stated  at  the  time  of  abandonment.  Hence,  where  an 
abandonment  is  made  on  the  ground  of  damage  done  to  the  vessel  by  a 
certain  injury,  and  of  her  being  afterwards  surveyed,  condemned,  and 
sold  for  the  good  of  all  concerned,  a  subsequent  claim  for  a  total  loss  on 
the  ground  that  the  injury  was  such  as  to  require  repairs  to  more  than 
half  the  value  of  the  vessel,  can  not  be  sustained. 

AssuupBiT  on  a  policy  of  insurance  on  a  certain  brig  for  one 
year  at  sea  and  in  port,  tbe  insurance  being  payable  to  the 
plaintiff,  and  the  plaintiff  averring  that  he  effected  the  said 
insurance  by  the  order  and  on  behalf  of  Waldo  Peirce,  Bobert 
Treat,  and  Andrew  Tyler,  the  master,  who  **  were  interested  in 
said  vessel  to  the  amount  of  all  the  sums  insured  "  thereon,  and 
claiming  as  for  a  total  loss  by  a  peril  of  the  sea  on  a  Toyage 
from  New  York  to  Mobile.  It  appeared  that  ou  the  said  voy- 
age the  brig  struck  on  Carysford  reef,  and  was  in  so  great  dan- 
ger that  part  of  the  cargo  was  thrown  overboard  and  part 
delivered  on  board  certain  wreckers.  She  was,  however,  got 
off  the  reef  and  taken  to  Key  West,  arriving  there  February  3, 
1834,  and  after  a  survey,  was,  by  direction  of  the  surveyors, 
taken  to  Mobile,  arriving  March  2.  She  discharged  her  cargo 
March  15,  and  lay  in  safety  at  the  wharf.  Surreys  and  esti- 
mates of  repairs  being  made,  the  surveyors  recommended  that 
the  vessel  be  sold.  The  master  sold  her  April  2,  1834,  and  the 
purchaser  immediately  repaired  her  and  sent  her  to  sea.  The 
plaintiff  further  offered  to  show,  in  proof  of  abandonment,  that 
on  May  13,  aftcir  the  news  reached  Boston,  he  called  on  the 
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defendants  with  the  documents  to  show  the  loss  and  its  amount, 
and  claimed  for  a  total  loss.  The  evidence  offered  on  that  point 
is  stated  in  the  opinion.  Evidence  was  offered  bj  the  defend- 
aots  to  show  that  the  brig  was  actually  repaired  at  much  less 
than  the  sum  estimated,  and  by  the  plaintiff,  to  show  that  she 
was  not  and  could  not  have  been  thoroughly  repaired  for 
leas  than  half  her  value,  deducting  new  for  old.  The  judge, 
however,  decided  that  the  sale,  under  the  eiroumstaDoes,  was 
uDauthorized,  beiug  made  without  notice  to  owners  or  insurers, 
and  that  there  being  no  abandonment,  the  plaintiff  could  not 
recover  for  a  total  loss,  even  if  it  would  have  cost  more  than 
half  the  value  of  the  vessel  to  repair  her,  and  rejected  the 
plaintiff's  evidence.  Upon  the  correctness  of  this  ruling  the 
ease  was  submitted  to  the  whole  court.  If  the  ruling  was 
erroneous,  there  was  to  be  a  new  trial;  otherwise  the  case  was 
to  go  to  a  juiy  to  ascertain  the  facts,  with  a  view  to  an  assess- 
ment of  a  partial  loss. 

C.  O.  Loring  and  P.  O.  Loring,  for  the  plaintiff. 
Fletcher  and  Feabody^  for  the  defendants. 

By  Oourt,  Shaw,  C.  J.  The  only  question  in  the  present 
case,  is  whether  the  plaintiff  is  entitled  to  recover  as  for  a  total 
loss.  Here  the  policy  on  the  ship  being  on  time,  at  all  places 
at  sea  and  in  port,  and  in  all  employments,  no  question  can 
arise  respectiog  loss  of  voyage  or  of  any  particular  employment 
or  adventure,  circumstances  which  have  sometimes  been  com- 
plicated with  other  consideratioos  in  determining  whether  a 
particular  disaster  constituted  a  total  loss.  Another  distin- 
guishing characteristic  of  the  present  case  is,  that  one  of  the 
owners  and  assured  was  himself  master  of  the  vessel,  so  that 
all  question  whether  the  master  acted  within  the  scope  of  the 
authority  given  by  the  owners,  or  conformed  to  the  orders,  and 
f  acted  for  the  interests  of  the  owners,  is  precluded. 

The  argument  having  turned  upon  all  the  questions,  as  to  the 
1  rights  of  the  parties,  on  the  facts  stated  in  the  report,  rather 

I  than  confined  to  the  particular  points  ruled  at  the  trial,  we 

have  followed  the  same  course. 

In  the  first  place,  we  think  it  perfectly  clear,  that  the  master, 

supposing  him  not  to  have  been  a  part  owner,  and  to  have  had 

no  authority  except  that  implied  authority  forced  upon  him  as 

{  iuasieir,  was  not  authorized  to  sell  the  vessel,  so  as  to  divest  the 

property  and  leave  nothing  to  abandon. 

The  principles  upon  which  this  implied  authority  is  founded, 
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and  regulated  and  controlled,  have  been  bo  fully  discussed  and 
considered  in  a  series  of  recent  cases,  that  it  is  sufficient  to  refer 
to  them:  Oordon  v.  Mass.  Fire  and  M.  Ins,  Co.,  2  Pick.  249; 
Hall  J.  Franklin  Ins.  Co»,  9  Id.  466;  Winn  y.  Columbian  Ins. 
Co.,  12  Id.  279;  Bryant  t.  CommonweaUh  Ins.  Co.,  13  Id.  644. 

Here  was  not  that  imperious,  uncontrollable 'necessity  for  a 
sale,  which  is  requisite  to  confer  such  an  authority  on  a  master. 
Indeed  there  was  scarcely  any  necessity,  or  expediency,  other 
than  to  charge  the  underwriters,  and  close  the  concern. 

The  vessel  struck  and  was  injured  on  the  Carysford  reef;  but 
she  was  got  o£f,  proceeded  with  part  of  her  cargo  to  Key  West, 
without  repairs,  proceeded  thence  to  Mobile,  her  port  of  desti- 
nation, discharged  her  cargo,  and  there  remained  at  a  wharf,  in 
the  possession  and  under  the  command  of  one  of  the  assured, 
with  full  and  entire  power  and  liberty  to  dispose  of  her  as  he 
thought  best.  Mobile  is  a  port  aud  post-town  of  the  United 
States,  from  which  a  communication  might  have  been  made  to 
the  underwriters,  in  fifteen  or  twenty  days,  either  directly  by  a 
notice  of  abandonment,  or  through  the  agency  of  the  plaintiff, 
a  resident  merchant  in  Boston.  The  parties  there  were  all  in  a 
situation  freely  to  exercise  their  legal  powers,  and  stand  upon 
their  legal  rights,  unaffected  by  any  urgent  and  uncontrollable 
necessity,  compelling  the  master  to  act  for  the  owners.  If, 
then,  the  claim  for  a  total  loss,  stood  alone  upon  the  fact  of  the 
sale,  on  the  ground,  that  such  a  sale  was  authorized  by  the  exi- 
gencies of  the  case,  and  that  thereby  the  property  of  the  owners 
was  rightfully  and  legally  divested,  it  is  very  clear,  that  it  could 
not  be  maintained.  Indeed  it  is  not  mainly  contended  for  on 
the  part  of  the  plaintiff.  But  it  is  alleged  as  a  drcumstanoe 
distinguishing  this  from  the  former  cases,  that  here  was  a 
damage,  by  one  of  the  perils  insured  against,  so  extensive,  thai 
if  repaired,  the  cost  would  be  so  great,  that  the  amount  to  be 
paid  by  the  insurers,  after  the  deduction  of  one  third  new  for 
old,  would  exceed  half  the  value  of  the  vessel,  when  repaired. 
The  plaintiff  offered  evidence  to  prove  this  fact,  which  was  re- 
jected as  insufficient  to  support  the  claim  if  proved,  and  there- 
fore, for  all  the  purposes  of  this  argument,  it  is  to  be  taken  that 
such  was  the  fact. 

The  argument  then  on  the  part  of  the  plaintiff  stands  thus: 
that  damage  to  the  ship  by  one  of  the  perils  assured  against, 
to  more  than  half  the  value,  is,  of  itself,  a  substantive  technical 
total  loss,  which  will  constitute  a  legal  total  loss,  if  foUowed 
by  a  seasonable  notice  of  abandonment;  that  when  such  notice 
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of  abandonment  is  giyen,  it  relates  back  to  the  acts  constituting 
a  total  loss;  that  from  the  occurrence  of  a  constructive  totid 
loss,  the  master  becomes  the  agent  of  the  underwriters,  who  of 
cotu»e  are  responsible  for  his  acts;  that  if  he  makes  an  un- 
authorized sale,  under  those  circumstances,  the  underwriters 
and  not  the  as^red  must  abide  the  consequences,  because  the 
master  is  the  agent  of  the  underwriters;  that  such  unauthorized 
act  of  the  master,  goes  only  to  diminish  the  amount  of  salvage 
to  which  by  the  abandonment  the  underwriters  are  entitled,  and 
can  not  affect  the  claim  of  the  assured  to  recover  the  whole 
amount  of  the  underwriters.  It  is  then  contended,  that  here 
was  a  constractive  total  loss,  that  there  was  sufficient  and 
seasonable  notice  of  abandonment,  and  that  this  throws  the 
responsibility  of  the  intermediate  acts  of  the  master,  including 
the  unauthorized  sale,  upon  the  underwriters. 

The  principle  upon  which  this  argument  is  founded,  is,  as  a 
general  rule,  correct,  but  it  must  admit  of  some  exceptions  and 
qualifications.  And  we  think  the  rule  does  not  apply  in  the 
present  case,  to  tbrow  the  responsibility  of  the  unauthorized 
sale  upon  the  underwriters,  for  several  reasons. 

First,  because,  though  the  rule  is  applicable  in  a  case  where 
the  master  is  a  stranger,  both  to  underwriters  and  the 
assured,  except  so  far  as  the  relation  of  agent  is  created  by  the 
nature  and  duties  of  the  office  he  holds,  yet  it  is  not  applicable 
where  the  master  is  himself  the  assured,  and  does  the  act 
assumed  to  be  unauthorized;  and  secondly,  because  here  was 
^  no  sufficient  right  of  abandonment,  at  the  time  the  notice  is 

^  supposed  to  have  been  given,  and  no  sufficient  notice  of  aban- 

donment, for  the  cause  now  insisted  on,  to  support  the  claim 
for  a  total  loss. 
The  first  of  these  objections  is  founded  upon  the  peculiar  cir- 
I  eumstance  in  the  present  case,  that  the  master  who  made  the 

)  sale  was  himself  one  of  the  owners  and  assured.    The  objection 

stands  upon  two  grounds;  one  is,  that  a  man  can  never  aver  his 
I  own  unauthorized  act,  or  other  misconduct,  as  the  foundation 

\  of  a  claim  of  right  in  himself;  and  secondly,  that  if  he  had  acted 

merely  in  pursuance  of  his  supposed  agency  as  a  master,  and 
from  necessity,  the  owners  might,  as  against  the  vendee,  a  "er 
and  show  that  there  was  no  such  necessity,  that  of  course  there 
was  no  such  authority  to  sell,  and  of  course  that  the  property 
f  was  not  divested,  and  upon  an  abandonment  the  same  right 

would  be  transferred  to  the  underwriters,  who  might  reclaim 
the  vessel  specifically  and  thereby  avoid  the  consequences  oi 
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Buch  a  sale;  and  the  loaa  ariaiiig  from  it.  Bat  where  a  maatei 
stands  in  a  double  capacity,  in  one  of  which,  namely,  as  master, 
he  has  uo  authority  to  make  a  sale,  and  in  the  other,  aa  owner, 
he  has  such  authority,  and  makes  a  sale,  in  whater^  right  or 
capacity  he  might  profess  to  act,  his  act  would  take  effect 
according  to  his  authority.  Being  therefore  owner,  and  as  snch 
having  a  right  and  power  to  sell,  and  being  unauthorised  to 
make  a  Bale  as  master,  his  interest  as  owner  would  pass  to  the 
Tendee,  and  he  would  thereby  be  incapacitated  from  making  an 
effectual  abandonment  of  the  same  interest  and  title  to  the 
underwriters.  This  very  case  is  put  by  Parker,  J.,  in  deliver- 
ing the  opinion  of  the  court  in  illustration  of  the  general  rule, 
that  to  make  an  effectual  abandonment,  the  assured  must  have 
the  power  of  transferring  the  subject  at  the  time  of  the  aban- 
donment. In  truth,  it  is  the  same  as  if  the  plaintiff,  after  cap- 
ture and  recapture  of  his  ship,  had  thought  fit,  not  from  neoes- 
sity,  to  sell  her;  in  which  case  he  could  claim  nothing  of 
underwriters,  but  an  indemnity  for  her  diminished  yalue,  in 
consequence  of  the  peril  insured  against:  Higginaon  y.  DM,  13 
Mass.  102. 

It  seems,  therefore,  if  this  view  of  the  case  is  correct,  that  if 
Tyler,  the  master,  had  been  the  sole  owner,  and  made  the  sale 
under  these  circumstances  stated,  he  would  have  been  precluded 
from  setting  up  such  unauthoriified  sale,  as  the  foundation  of  a 
claim,  and  the  plaintiff  having  averred  the  insurance  to  be  made 
on  accouut  of  the  owners  and  alleging  the  interest  in  them, 
would  have  stood  on  the  same  ground.  Oan  the  plaintiff  then, 
in  this  action,  distinguish  between  the  interests  of  Waldo  Peirce 
and  Bobert  Treat,  the  other  two  owners,  and  that  of  Andrew 
Tyler,  the  master,  and  recover  as  for  a  partial  loss  upon  one  of 
those  interests,  and  a  total  loss  upon  the  two  others  f 

The  averment  in  the  declaration  is  of  an  interest  in  the  three 
jointly,  without  alleging  whether  they  were  partners  or  tenants 
in  common,  and  if  tenants  in  common,  in  what  proportions  they 
were  severally  interested.  Upon  this  declaration,  therefore,  as 
it  stands,  the  interest  of  the  parties  as  averred  was  a  joint  in- 
terest; they  acted  jointly  in  the  claim,  and  there  is  nothing  to 
show  a  several  interest  in  the  three  persons  respectively. 

But  the  court  are  strongly  inclined  to  the  opinion,  that  upon 
another  ground  the  other  two  owners  are  bound  by  the  act  of 
Tyler  in  making  the  sale,  and  that  is,  subsequent  ratification. 
The  owners  joined  in  a  claim  upon  the  underwriters,  in  which 
they  set  forth  the  sale  of  which  they  seem  jointly  to  have  reoeived 
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and  credited  the  prooeeds,  and  if  thej  have  ratified  the  sale,  it 
has  the  same  effect  as  if  there  had  been  a  previous  authority. 
If  there  was  a  previous  authority  or  subsequent  ratification, 
then  the  case  stands  on  the  same  footing,  as  if  Tyler  had  been 
the  sole  owner,  and  no  form  of  claiming  or  declaring  on  the 
claim,  oould  make  any  diiference. 

But  it  is  of  leas  consequence  to  consider  whether,  upon  fur- 
ther averments  and  proofs,  a  better  case  could  be  made  for  the 
plaintiff,  if  the  other  part  of  the  case  is  decisive. 

It  is  a  well-settled  rule,  that  upon  a  mere  constructive  total 
loss,  there  can  be  no  recovery  without  an  abandonment  on  the 
part  of  the  assured;  that  the  right  to  abandon  is  a  privilege 
which  the  assured  may  exercise  or  not,  at  his  option;  and 
whether  the  loss  exceed  or  fall  short  of  half  the  value,  the  as- 
sured, without  abandonment,  may  always  recover  an  indemnity 
according  to  the  full  amount  of  his  actual  loss  proved.  This 
rule  is  applicable  to  all  cases,  but  the  reason  of  it  is  peculiarly 
obvious  where  the  ship  remains  in  specie,  accessible  to  the  par- 
ties, and  where  the  only  ground  of  constructive  total  loss  is 
damage  requiring  repairs  to  more  than  half  the  value. 

Without  adopting  the  opinion  given  at  the  trial,  that  this 
abandonment  was  insufficient,  because  not  in  writing,  an  opin- 
ion which  perhaps  may  require  further  consideration,  the 
court  are  all  of  opinion,  that  here  was  no  sufficient  abandon- 
ment, upon  several  grounds. 

It  is  stated  in  the  report,  that  in  order  to  prove  an  abandon- 
ment, the  plaintiff  proposed  to  offer  evidence  to  show  that 
about  the  thirteenth  of  May,  when  the  facts  became  known  in 
this  city,  and  the  papers  arrived,  the  plaintiff  called  at  the  office 
of  the  defendants,  with  the  protest  and  other  usual  documents, 
to  prove  the  loss,  and  a  statement  of  the  loss,  made  up  by  an 
insurance  broker,  and  demanded  payment  of  a  total  loss. 

The  statement  thus  presented,  purported  to  be  the  statement 
of  a  claim  for  salvage  loss  on  the  vessel,  incurred  in  conse- 
quence of  getting  on  the  Florida  reef,  on  her  voyage  from  New 
York  to  Mobile,  at  which  latter  place  she  was  surveyed,  con- 
demned, and  sold  for  the  good  of  all  concerned.  It  then 
charges  the  value  of  the  vessel,  and  credits  by  way  of  salvage, 
the  proceeds  of  the  sale  of  the  vessel,  first  deducting  all 
charges. 

The  first  objection  is,  that  here  is  no  abandonment  in  point 
of  fact,  no  relinquishment  of  the  vessel  or  of  any  interest  in 
the  TSssel,  but  on  the  contrary,  the  claim  proceeds  on  the  basis 
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of  aflBrmipg  the  sale  made  at  Mobile  and  treating  it  as  a  valid 
sale.  Then  the  principle  already  alluded  to^  applies,  that  by 
making  a  sale,  in  fact  unauthorized,  they  had  incapacitated 
themselves  from  making  a  valid  abandonment  of  the  vessel, 
and  could  OBly  therefore  claim  for  a  partial  loss. 

But  if  this  is  considered  as  putting  too  harsh  a  oonstraction 
upon  the  act  of  the  plaintiff,  and  it  must  be  considered  that  his 
object  was  to  present  the  state  of  facts  to  the  underwriters,  and 
to  claim  according  to  the  legal  rights  of  those  whom  he  repre- 
sented, it  may  be  proper  to  examine  this  proceeding  further. 

It  is  obvious,  that  the  plaintiff  himself  not  being  the  owner 
of  the  vessel,  and  having  no  power  of  disposing,  had  no  ca- 
pacity to  abandon,  except  in  virtue  of  an  authority  derived 
from  the  owners.  Perhaps,  however,  in  the  absence  of  proof, 
he  being  the  agent  of  the  owners  to  insure,  his  agency  might 
be  presumed  for  this  purpose,  if  there  were  no  other  ground 
of  objection.  Now  supposing,  for  the  purpose  of  the  argu- 
ment, that  the  plaintiff  was  duly  authorized  to  abandon,  and 
that  a  parol  abandonment  was  valid,  still  though  no  particular 
form  of  abandonment  is  necessaiy,  yet  in  substance  it  must  be 
positive  and  absolute,  not  fettered  by  contiugencies,  condi- 
tions, or  limitations,  and  must,  in  express  terms  or  by  neces- 
sary implication,  import  an  actual  present  relinquishment  of 
the  interest  or  subject-matter  to  which  the  abandonment  ap- 
plies, and  must  truly  state  the  reasons  or  grounds  upon  whioh 
the  abandonment  is  made  and  a  total  loss  claimed. 

A  question  has  been  made,  whether  a  claim  for  a  total  loss 
does  not  necessarily  imply  an  abandonment.  It  is  difficult  to 
answer  a  question  thus  nakedly  presented.  Upon  principle  it 
would  seem,  that  a  mere  claim  for  a  total  loss  does  not  neces- 
sarily imply  an  abandonment,  because  in  some  oases  a  total 
loss  may  be  recovered  without  abandonment:  Idle  v.  Boyal 
Exch.  Ass.  Co.,  8  Taunt.  756.  But  commonly  a  claim  for  a 
total  loss  will  be  accompanied  by  a  statement  of  facts  and  cir- 
cumstances, by  the  reasons  and  grounds  of  claim  upon  whioh 
the  assured  proceeds,  and  such  statements  of  the  grounds  of 
claim  may  perhaps  carry  as  plain  an  implication  of  actual 
abandonment  as  could  be  done  by  express  words:  though  it 
was  stated  by  Lord  Ellenborough,  that  an  implied  parol  aban- 
donment is  too  uncertain,  and  can  not  be  supported:  Parmder 
V.  TodhwUeTy  1  Camp.  641. 

But  without  considering  other  objections  to  this  proceeding 
as  an  abandonment,  there  is  one  which  goes  to  the  merits,  and 
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is  deoisiye.  It  Las  already  been  mentioned  as  a  requisite  to  a 
good  abandonment,  that  it  must  state  the  reasons  and  grounds 
upon  which  a  total  loss  is  claimed. 

The  underwriters  ought  to  be  informed  by  the  assured,  who 
alone  know  the  fact,  of  the  nature  of  the  constructiye  total 
loss,  upon  which  the  claim  is  made,  that  they  may  judge 
whether  they  will  accept  the  abandonment,  and  that  they  may 
forthwith  take  the  necessary  measures  which  such  an  acceptance 
would  render  necessary  and  proper.  And  the  assured  can  not 
avail  himself  of  any  other  ground  than  that  stated  by  him  at 
the  time  of  abandoning.  The  ground  must  be  stated  with 
sufficient  certainty  to  enable  the  underwriters  to  decide  whether 
they  will  accept  the  abandonment.  If  the  ground  stated  is 
insufficient,  they  will  be  justified  in  refusing  to  accept  it,  and 
if  there  be  another  ground  sufficient  in  fact,  but  no  notice  of 
it  communicated  to  the  underwriters,  it  is  ineffectual  to  found 
a  claim  for  a  total  loss,  as  if  no  abandonment  at  all  had  been 
made:  Suydam  v.  Mar.  Ins.  Co.,  1  Johns.  181  [3  Am.  Deo.  807]. 

In  the  present  case  the  only  act  relied  upon  as  constituting 
an  abandonment  by  the  plaintiff,  was  the  presentment  of  the 
claim  in  writing  as  for  a  total  loss,  upon  the  ground  of  damage 
done  to  the  vessel  on  the  Florida  reef,  and  of  her  being  after* 
wards  surveyed,  condemned,  and  sold,  "for  the  good  of  all 
concerned."  If  this  can  be  considered  an  abandonment  by 
implication,  it  was  not  because  the  vessel  had  been  so  damaged 
as  to  require  repairs  to  more  than  half  her  value,  but  for  an- 
other and  different  reason,  namely,  because  she  had  been  con- 
demned and  sold.  Upon  this  latter  ground  there  was  clearly 
no  right  to  abandon,  for  the  reasons  before  mentioned,  and  the 
underwriters  were  therefore  right  in  rejecting  the  abandon- 
ment. Had  the  abandonment  been  made  on  the  ground  that 
the  vessel  had  gone  into  Mobile,  requiring  repairs  to  more  than 
half  her  value,  the  underwriters  would  have  known  that  as  this 
abandonment  was  founded  on  a  cause  which  preceded  the  sale, 
it  would  take  effect  so  as  to  vest  the  property  in  them  from  the 
time  of  the  happening  of  the  cause  on  which  it  was  founded, 
and  if  the  sale  was  not  made  upon  such  necessity  as  to  warrant 
it,  it  was  void,  and  they  could  reclaim  the  property. 

The  court  are  therefore  of  opinion,  that  if  the  plaintiff  could 
now  prove  a  substantive  ground  of  total  loss  from  damage  to 
the  vessel,  requiring  repairs  to  more  than  half  her  value,  on  her 
arrival  at  Mobile,  and  before  the  sale,  which  might  have  war- 
ranted an  abandonment  upon  that  specific  ground,  so  as  to 
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throw  ibib  reiponnbility  of  the  master's  ananthonzed  aeta,  in- 
cluding the  Bale  of  the  inteieet  of  the  two  other  part  ownen, 
upon  the  underwriters,  still  there  was  no  absndonaMiit  spoB 
that  ground  or  for  that  reason;  the  ahandonment,  theralore, 
did  not  relate  baok  to  a  period  anterior  to  the  sale,  so  as  to 
wanant  the  two  other  part  owners  in  repudiating  that  sale,  and 
throwing  the  responsibility  and  the  consequences  of  it  upon  the 
underwriters,  if  upon  other  grounds  they  might  have  done  so. 


MAsna  IS  Aenrr  loa  Owna  or  imnntxa,  Waair,  sad  qaMrton  how 
detflfminad:  See  IHekqf  t.  AmerioaM  Jntmranee  6b.,  20  Am.  Deo.  768. 

'MLABnoL^a  Authobitt  to  Sell  his  VxaBXLb — ^There  miist  be  a  pveHmg  ne- 
oeesity  to  authorize  a  roaster  to  sell  his  vessel,  and  whether  sach  necessity 
exists,  depends  npon  the  particular  circumstances  of  each  case:  FUt  v.  TIU 
OatUoi  Amelkf  2  C^ifL  445^  ImpoosOnHtj  of  laising  funds  otherwise  is  no 
groond  for  selling  where  the  vessel  has  reached  her  destination  aftv  aainjarj 
to  less  than  half  her  value,  where  the  owner  is  present:  AUen  v.  Commerckii 
Ins,  Gb.,  1  Gray,  158.  If  the  master  can  by  reasonable  means  and  withoat 
extraordinary  delay  communicate  with  the  owner  and  afford  him  an  oppor- 
tunity to  raise  the  necessary  funds,  he  can  not  sell:  Stepheiu  v.  Paci/Sc  Hie. 
/jw.  do.,  7  Allen,  235;  all  citing  the  principal  case. 

Injubt  to  Mobb  tkak  Halt  thb  Valus  of  the  vessel  when  repaired  con- 
stitutes a  technical  total  loss  authorizing  an  abandonment:  IHchey  v.  Ameri- 
can Ins.  Co.,  20  Am.  Dec  763;  AbboU  v.  Broome,  2  Id.  187;  Hu*^  v.  Louiskuia 
State  Ins.  Co.,  14  Id.  196.  That  the  insured  can  not  recover  for  a  total  loss 
in  case  of  a  constructive  total  loss  is  held,  citing  PtSrcs  v.  Ocean  Int.  Coi, 
in  Smith  v.  Mamtfacturers*  Ins,  Co.,  7  Mete  451. 

AsAKDomcEMT. — ^As  to  what  is  sufficient  cause  for  an  abandonment,  and  aa 
to  how  the  right  may  be  exerciBed  or  waived,  see  Bosley  v.  Chesapeake  Ins, 
Co.,  22  Am.  Dec.  337,  and  other  cases  in  this  series  collected  in  the  note  there- 
to. See  also  Thompson  v.  AfMsiseippi  M.  d:  F,  Ins.  Co.,  Id.  129  and  note. 
The  principal  case  is  referred  to  and  distinguished  in  Heebner  v.  IScigls  Ima» 
CCf  10  Gray,  138,  on  the  point  as  to  what  is  sufficient  to  constitute  an  effectual 
abandonment.  That  case  was  said  to  differ  from  Peirce  v.  Ocean  Ins.  Co,, 
for  the  reason  that  there  was  there  an  explicit  transfer  andreUnquishment  d 
all  the  assured*s  right  and  interest  in  the  vesseL 
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[18  Pionamio,  145.] 

Pabtt  Holding  Two  Pouciss  of  Insubance  on  ths  Same  Pbopxrtt,  eze- 
cuted  by  different  companies  on  the  same  day  and  for  the  same  amounts, 
and  together  exceeding  the  amount  at  risk,  may  recover  a  preporttonate 
part  of  a  loss  from  each  company,  or  may  recover  the  whole  amount  from 
either,  and  leave  that  company  to  seek  contribution  from  the  other. 

Whkbi  tbx  Insubkd  Aocepts  One  Half  the  Loss  from  one  of  such  compa- 
nies, after  deducting  certain  set-o£Gi^  he  will  be  deemed,  prima  /aae,  to 
have  elected  to  adjust  the  loss  against  the  other  upon  the  same 
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ABBiOKMKirr  Of  A  PoucT  AaasKTEi)  TO  BT  THB  Insubsbs  by  ft  memorandiim 
retemng  to  themaelyeB  all  rights  expressed  therein  "regarding  premium 
notesy  debts,  eta,*'  where  by  the  terms  of  the  polipy  such  assent  is  made 
necessary  to  an  assignment,  entitles  the  insurers  to  deduct  from  a  loss 
payable  to  the  assignee  all  premium  notes  and  other  debts  then  due  them 
from  the  assignor,  which,  according  to  the  provisions  of  the  policy,  they 
might  have  deducted  if  there  had  been  no  assignment. 

Wbdub  a  Loss  IS  AuiKADT  DuB  THB  AssioNOB  OK  A  Pbjevious  Polect  from 
the  same  insurers,  containing  similar  provisions  as  to  deductions,  which 
poUoy  has  never  been  assigned,  all  indebtedness  due  from  the  assignor  to 
the  insurers  must  be  first  deducted  from  that  loss,  leaving  the  balanoeonly 
to  be  applied  to  a  loss  accruing  on  the  policy  subsequently  executed  and 
asslgnftd. 

fiOM  DlTB  ON  A  BOTTOMBT  BOND  EXXOUTBD  BT  THB  ASSIONOB  of  ft  polioy  tO 

tlM  insuxers,  may  be  deducted  from  ft  loss  payable  to  the  assignee  who 
bfts  taken  the  assignment  subject  to  debts  due  the  insuren  from  the  aa- 
signor,  without  first  resorting  to  the  mortgaged  vessel  or  the  suretiea 
in  the  bond. 
Gbbdxtob  havino  a  Lour  on  Two  DumHOT  Funds  may,  in  a  court  of  law» 
resort  to  either,  althou^^  other  penons  may  have  subsequent  claims,  so 
that  his  election  may  benefit  one  in  prsferenoe  to  another. 

Abbtjiipsit  on  a  policy  of  insuranoe  in  favor  of  Barrett  & 
Brown,  of  which  the  plaintiff  was  assignee.  The  policy  con- 
tained a  provision  that  in  case  of  a  loss  **  all  sums  due  to  the 
company  from  the  insured  when  such  loss  becomes  due/'  should 
be  deducted  before  paying  such  loss.  One  question  was  as  to  the 
right  of  the  defendants  to  deduct  from  the  amount  due  on  the 
policy  six  premium  notes  due  them  from  Barrett  &  Brown,  the 
assignors  of  the  policy,  and  also  a  sum  due  on  a  bottomry  bond 
dated  prior  to  the  assignment  executed  by  Barrett  &  Brown 
as  principals,  with  certain  sureties  to  secure  a  loan  of  eight  thou- 
sand dollars  on  bottomry  of  the  bark  Kent.  The  other  facts 
oppear  from  the  opinion,  so  far  as  they  are  material  to  the 
points  decided.  Verdict  for  the  plaintiff,  by  consent,  for  ten 
thousand  five  hundred  dollars,  subject  to  the  opinion  of  the 
court  as  to  whether  it  should  be  increased  or  reduced. 

0,  P.  Curtis  and  B.  R.  Curtis^  for  the  plaintiff. 

Parsons  and  Steams,  for  the  defendants. 

By  Oourt,  Shaw,  0.  J.  It  appears,  in  the  present  case,  thai 
two  policies  were  made  on  property  on  board  the  brig  Soule, 
from  Boston  to  Antwerp,  in  behalf  of  Barrett  &  Brown,  bear- 
ing 4&te  the  same  day,  one  by  the  defendants  and  one  by  the 
American  insurance  company,  each  for  the  sum  of  ten  thou- 
sand dollars.  The  property  at  risk  amounted  to  the  sum  of 
seventeen  thousand  one  hundred  and  eighty-five  dollars  and 
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nineteen  cents.  Both  policies  therefore  together  exceeded  the 
amount  of  risk,  by  nearly  the  sam  of  three  thousand  dollars. 

By  the  terms  of  both  policies,  they  being  in  the  form  now  in 
use  in  the  city  of  Boston,  it  was  stipulated  that  the  policy 
should  not  be  held  to  cover  any  risk  already  covered  by  a  prior 
policy;  and  that  the  policy,  so  far  as  it  covered  risks  not 
already  covered  by  any  prior  policy,  should  not  be  considered 
as  in  any  respect  affected  by  any  subsequent  policy.  Had  it 
appeared,  therefore,  by  the  facts  in  the  present  case,  that  the 
policy  at  the  American  insurance  office  was  made  prior  to  the 
present,  this  would,  by  force  of  the  above  clauses,  have  been 
available  as  a  substantive  contract  of  assurance  for  the  amount 
of  seven  thousand  one  hundred  and  eighty-five  dollars  and 
nineteen  cents  only,  being  the  balance  of  interest  not  covered 
by  the  prior  policy.  Or  had  it  appeared,  that  the  policy  at  the 
American  insurance  office  was  taken  after  the  present,  thia 
would  have  stood  as  an  available  insurance  to  its  amount,  ten 
thousand  dollars.  And  being  of  the  same  date,  it  would  haye 
been  open  to  proof  which  was  in  fact  executed  first,  so  as  to 
give  effect  to  these  clauses  in  the  policies.  But  no  such  proof 
has  been  offered,  and  no  fact  is  stated  in  the  report  from  which 
any  priority  can  be  inferred;  on  the  contrary,  the  two  compa- 
nies have  agreed  between  themselves  to  consider  and  adjust 
them,  as  if  made  simultaneously,  and  we  consider  that  the  ar- 
gument has  proceeded  on  the  same  ground,  without  objection 
on  the  part  of  the  plaintiff. 

Treating  these  policies  then  as  in  fact  made  at  the  same  time, 
the  clause  in  regard  to  priority  is  wholly  inoperative,  and  then 
as  to  the  amount  of  the  difference  between  the  sum  insured 
and  the  sum  at  risk,  it  is  the  case  of  a  double  assurance,  that 
is,  the  assured  has  an  obligation  from  two  or  more  parties  to 
perform  the  same  thing,  at  the  same  time.  When  this  is  the 
case,  the  party  holding  such  double  assurance,  may  in  the  out- 
set, and  before  making  any  election,  consider  each  debtor  as 
liable  to  bear  a  proportionate  part  of  the  common  burden,  and 
recover  accordingly;  or  he  may  require  either  of  the  parties 
liable,  to  pay  the  whole,  and  then  it  follows  as  a  rule  of  law, 
founded  upon  the  broadest  principles  of  equity,  that  where  one 
of  two  parties  has  paid  the  whole  of  a  debt,  for  which  each  was 
originally  and  ultimately  liable,  the  party  who  has  paid  the 
whole  or  a  disproportionate  part  of  the  common  debt,  shall 
have  a  remedy  against  the  other  for  a  contribution,  so  that  the 
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burden  may  be  borne  equally  according  to  their  respective 
liabilities. 

lu  the  present  case,  it  appears,  that  the  plaintiff  is  the  as- 
signee of  both  policies,  that  suits  were  commenced  on  both 
policies,  and  entered  in  court,  by  the  plaintiff  at  the  same 
time:  Wiggin  v.  American  Ins,  Co.,  18  Pick.  158.  It  further 
appears,  that  both  the  defendant  companies  claimed  certain 
deductions  by  ^ay  of  payment  or  set-off,  that  the  American 
insurance  office,  in  the  suit  against  them,  considering  that 
they  were  liable  for  half  the  actual  loss,  and  not  contesting 
the  right  of  the  plaintiff  to  claim  what  was  actually  due  as  be- 
tween them  and  Barrett  &  Brown,  the  original  party  assured, 
but  claiming  certain  deductions,  made  an  estimate  of  tho 
amount  actually  due,  by  charging  themselves  with  one  half 
of  the  actual  loss,  and  making  deductions  to  a  certain  amount, 
struck  a  balance,  and  paid  into  court  the  sum  of  four  thou- 
sand three  hundred  and  forty-five  dollars  and  twenty-eight 
cents,  computed  upon  that  basis;  and  the  plaintiff  took  the 
money  out  of  court.  The  plaintiff  being  the  assignee  of  both 
parties,  it  does  not  appear  that  it  can  make  any  difference  to 
him,  whether  he  elects  to  take  one  half  of  the  amount  which 
Le  is  entitled  to  recover  from  each  office,  or  ten  thousand  dol^' 
lars  from  the  one,  and  seven  thousand  dollars  from  the  other. 
Under  the  circumstances  of  the  case,  therefore,  we  considet 
the  taking  the  money  out  of  court,  as  prima  fade  eyidence, 
that  the  plaintiff  acceded  to  the  proposal  of  the  two  compamea 
to  consider  each  as  responsible  for  one  half  of  the  sum  actually 
at  risk,  and  made  his  election  accordingly  to  adjust  the  loss  in 
the  present  case  upon  that  basis. 

If  it  is  otherwise,  if  there  is  any  mistake  on  this  point,  which 
the  plaintiff  wishes  to  have  more  fully  considered,  judgment 
must  be  suspended  until  the  parties  can  be  further  heard. 

Considering  then  that  the  defendant  company  are  liable  on 
their  policy  for  one  half  the  amount  at  risk,  say  eight  thousand 
five  hundred  and  ninty-two  dollars  and  fifty-nine  cents,  with 
interest  to  be  computed,  then  the  material  questions  controverted 
between  the  parties  arise,  what  sums  the  defendant  company 
have  a  right  to  deduct,  in  order  to  ascertain  the  balance  due.  In 
the  first  place  it  is  proper  to  consider  the  contract  between  the 
parties  to  this  suit.  Had  it  been  a  mere  assignment  in  equity, 
the  suit  must  have  been  commenced  in  the  name  of  Barrett  & 
Brown,  and  all  equitable  deductions  would  have  been  made. 
But  besides  the  general  rule  of  law,  that  an  assignment  of  a  chose 
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in  action  can  not  be  made  at  law,  eo  as  to  enable  the  assignee 
to  sue  in  bis  own  name,  there  is  a  clause  in  the  policy,  which 
prohibits  the  assured  from  assigning  the  policy  without  the  con- 
sent of  the  underwriters.  The  consent  of  the  defendant  com* 
pany  in  the  present  case  was  essential,  to  enable  the  plaintiff  to 
maintain  his  action,  and  that  being  given  upon  terms,  by  his 
acceptance  of  it  the  plaintiff  assents  to  and  becomes  bound  by 
the  terms.  The  policy  was  made  in  Februaiy,  1834,  assigned 
to  the  plaintiff  in  June,  1834,  and  the  defendants  assented  to  it 
by  a  memorandum  in  writing,  '*  reserving  to  themselres  all  the 
rights  expressed  in  the  policy,  regarding  premium  notes, 
debts,  etc/'  The  plaintiff,  by  assenting  to  these  terms,  agreed 
that  all  debts  due  to  the  o£Sce  should  be  deducted  from  the 
amount  due  on  this  policy.  The  substantial  effect  of  such  an 
fussignment  under  such  a  reservation  is,  that  the  defendants 
promise  to  pay  the  plaintiff  the  same  amount,  which  but  for  the 
assignment  would  be  payable  to  Barrett  &  Brown.  The  effect 
is  nearly  if  not  precisely  the  same  as  the  assignment  of  a 
chose  in  action,  without  the  express  concurrence  of  the  debtor^ 
but  with  notice  to  him,  which  effect  would  be,  that  the  assignee 
most  sue  in  the  name  of  the  assignor,  that  all  equitable  pay* 
ments,  set-offs,  and  deductions,  which  the  debtor  might  make 
as  against  the  assignor,  may  be  made,  but  that  any  release  or 
discharge  given  by  the  assignor  after  notice  of  the  assignment 
will  not  avail,  and  any  debt  contracted  after  such  notice  can 
not  be  set  off.  By  the  particular  terms  of  the  reservation  made 
by  the  defendants,  in  their  assent  to  this  assignment,  we  were 
at  first  rather  inclined  to  the  opinion,  that  small  premium  notes^ 
taken  in  the  ordinary  course  of  business  and  in  good  faith,  be* 
fore  any  failure  on  the  part  of  Barrett  &  Brown,  might  be  de- 
ducted; but  this  applies  only  to  two  small  notes  subsequent  to 
the  assignment,  one  for  one  hundred  and  fifty-eight  dollars, 
elated  September,  1834,  and  one  for  one  dollar,  dated  October, 
1834,  and  as  to  these  the  question  becomes  wholly  immaterial, 
upon  the  considerations  hereafter  stated. 

The  assignment  then  was  made  by  the  assured,  with  the 
assent  of  the  defendant  company,  and  accepted  by  the  plaint- 
iff, reserving  all  rights  expressed  in  the  policy  regarding  pre- 
mium notes,  debts,  etc.  By  the  terms  of  the  policy,  the  de- 
fendants, on  the  happening  of  a  loss,  and  in  liquidating  it. 
were  to  have  a  right  to  deduct  from  it,  all  premium  notes  and 
other  debts  due  to  the  office.  But,  supposing  that  this  reserva** 
tion  should  be  construed  strictly,  and  be  limited  to  all  debts. 


llarch,  1836.]  WiaODi  v.  Sutfolk  Inb.  Co.  681 


i 


shoiild  beoome  doe,  in  Tirtue  of  confaraeta  and  engage* 
menta  then  entered  into,  and  dealings  then  had,  it  appears  bj  the 
statement  of  faets,  that  in  virtoe  of  two  policies  made  prior  te 
this  assignment,  there  was  a  loss  doe  from  the  defendant  com- 
pany to  Barrett  &  Brown.  On  the  liquidation  of  that  loss, 
the  defendants  had  a  right,  by  the  terms  of  the  polioies,  to  de- 
dnct  all  premiam  notes  due  to  the  offioe,  as  well  those  after- 
wards as  those  preyionsly  made.  And  neither  the  plaiDtiff  nor 
any  other  person  haying  had  an  assignment  of  those  polioieSi 
there  was  nothing  to  interfere  with  the  general  right  of  the  de* 
fendantSy  as  against  Barrett  &  Brown,  to  dedact  their  pre- 
mium notes  from  that  loss. 

We  consider  then,  that  the  effect  of  this  assignment  was  te 
make  the  defendants  liable  to  the  plaintiff  for  any  loss  which 
might  occur,  on  the  policy  on  property  shipped  by  the  brig 
Soule  to  Antwerp,  first  deducting  any  premium  notes  or  debts 
due  to  the  office,  in  virtue  of  contracts  then  subsisting.  But  in 
order  to  ascertain  what  those  debts  are,  we  think  the  defend- 
ants are  bound  to  give  credit  for  all  sums  due  to  Barrett  & 
Brown,  growing  out  of  the  same  dealings,  and  that  the  balance 
only  is  the  debt  due,  and  that  the  plaintiff  is  entitled  to  have 
those  credits  giyen  to  Barrett  &  Brown  in  order  to  reduce  the 
debt,  which  by  the  reservation  they  have  a  right  to  deduct  from 
the  policy  assigned  to  Lim. 

It  appears  that  there  is  due  to  Barrett  &  Brown,  from  the  de- 
fendant company,  the  sum  of  four  thousand  nine  hundred  and 
ninety^five  dollars  and  five  cents,  for  partial  loss  and  general 
average  on  the  Kent.  From  this  sum  is  to  be  deducted  notes 
Nos.  1  and  2,  for  premiums  on  the  same  policies;  also  the  four 
other  premium  notes,  because,  though  given  after  the  policies  on 
the  Kent,  yet  by  the  terms  of  those  policies  the  defendants,  on 
liquidation,  were  to  deduct  all  premium  notes,  past  and  future, 
and  there  was  no  assignment  to  any  third  person  to  interfere 
with  this  general  right. 

The  balance,  thus  ascertained,  of  the  loss  due  from  the  de« 
fendants  to  Barrett  &  Brown,  is  then  to  be  deducted  from  the 
amount  due  to  the  defendants  by  Barrett  &  Brown  on  the  bot- 
tomry bond. 

This  leads  to  the  most  important  question  in  the  cause,  which 
is,  whether  the  defendant  company  have  a  right  to  set  off  the 
amount  due  to  them  on  the  bottomry  bond,  against  the  claim  of 
the  plaintiff  in  this  action;  and  the  court  are  all  of  opinion, 
that  they  have  this  right.     This  bottomry  bond  was  dated,  not 
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only  before  the  assignment,  bat  before  tbe  policy*  now  sued 
upon  was  made.  It  comes,  therefore,  within  the  terms  of  the 
reservation.  It  was  a  debt  due  by  Barrett  &  Bfown,  as  princi- 
pal debtors,  to  the  defendants.  The  argument  on  the  part  of 
the  plaintiff  is,  that  the  defendants  had  two  other  remedies  for 
this  sum,  to  which  they  should  first  have  resorted,  namely,  the 
mortgage  on  the  ship,  and  the  sureties  on  the  bond,  who  are 
proved  to  be  solvent.  But  we  think  that  these  were  mere  col- 
lateral securities  and  remedies,  to  which  the  defendants  might, 
but  were  not  bound  to  resort.  Where  a  creditor  has  a  lien  on 
two  distinct  funds,  he  may  resort  to  either,  although  other  per- 
sons may  have  subsequent  claims,  so  that  his  election  may  ben- 
efit one  in  preference  to  another.  A  court  of  law  will  not 
oblige  a  creditor  so  to  marshal  his  claims,  as  to  charge  one 
fund  and  release  another,  where  both  are  liable:  LupUm  t« 
CtiUer,  8  Pick.  298;  Union  Bank  y.  Laird,  2  Wheat.  890.  But 
this  case  stands  somewhat  stronger  than  that  of  the  right  of  a 
creditor  to  elect,  among  different  seouxitieSy  to  which  he  will 
look.  The  plaintiff  took  this  assignment  subject  to  the  debts 
due  from  Barrett  &  Brown  to  the  office;  this  was  a  debt  due  on 
a  bond  then  existing,  and  which  afterwards  became  payable; 
and,  therefore,  by  the  terms  of  his  assent  to  the  assignment, 
the  defendants  had  a  right  to  deduct  this  debt^  without  first  re- 
sorting either  to  the  mortgage  on  the  vessel,  or  to  the  sureties 
on  the  bond. 

Cbeditob  HAvnro  Rssosr  to  Two  FoHns— MABSHAxnie  Aanm  8m 
Jcnea  v.  ZoGkqfer,  11  Am.  Deo.  795  and  note. 


Van  Deusen  v.  Bluil 

[18  PiOKBBoro,  829.J    . 

Oovinn  nr  Dxbt  ob  Assumpsit  on  a  Quantum  Mebuit  or  fuatUmm  mMbai, 
may  be  joined  in  the  same  declaration  with  oonnti  on  a  apeoialty. 

SsALBD  CoNTBACT,  ExBOUTXD  BY  ONB  Pabtnsb  in  the  name  of  the  finn  with- 
out  previous  anthority  or  snbeeqaent  ratification  by  hit  copartner,  does 
not  bind  the  latter. 

8uoH  Pabtnbbs  abb  Liablb  on  a  Quantum  Mbbuxt  and  qmmiwm  vakbai 
for  labor  and  materiala  funiahed  to  the  firm  before  its  diaiolation  in 
attempted  ezecation  of  SQoh  invalid  contracti  it  being  for  a  pnrpoee 
within  the  scope  of  the  partnership,  though  the  work  ia  not  completed 
until  after  the  dissolution. 

Debt,  the  declaration  containing  two  counts  on  a  sealed  oon- 
tract  and  two  eoonts  on  a  quantum  meruit  and  quantum  vaUbai 
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for  labor  performed  and  materials  furaished.  The  defendants, 
Blum  and  Thoavenin,  were  partners  prior  to  November  10, 1832, 
when  the  partnership  was  dissolved  and  all  the  property  con- 
yejed  to  Blum,  who  agreed  to  pay  the  debts.  The  contract 
declared  on  was  execated  under  seal  by  the  plaintiffs,  and  by 
Blum  in  the  name  of  his  firm.  There  was  no  evidence  of  any 
authority  or  ratification  by  Thouveniu,  who  alone  appeared  and 
pleaded  non  esi  factum  and  nil  debet.  The  contract  was  for  the 
building  of  a  certain  bridge,  a  purpose  within  the  scope  of  the 
partnership  business.  The  judge  excluded  the  contract  as 
evidence,  but  permitted  testimony  to  be  introduced,  upon  the 
third  and  fourth  counts,  showing  the  value  of  the  labor  and 
materials  furnished  in  constructing  said  bridge  before  the  dis- 
solution of  the  partnership^  though  it  was  not  completed  until 
afterwards.  Verdict  for  the  plaintiffs  for  labor  and  materials 
furnished  before  the  dissolution.  The  questions  arising  upon 
these  facta  reserved  for  the  whole  court. 

DurigJU,  Byingtan^  and  Twch&r^  for  the  defendant. 
Bishop  and  Sumner,  contra. 

By  Oourt,  Mo&ton,  J.  Debt,  as  well  as  assumpsit,  will  lie 
on  a  quantum  meruit  or  a  quantum  valebat:  1  Chit.  PI.  107;  2 
Williams'  Saund.  117  b,'  note;  Union  Cotton  Mamfactory  v. 
IJobdeU,  13  Johns.  462.  Hence  these  counts  may  well  be  joined 
with  counts  upon  a  specialty:  Smith  v.  First  Cong.  Meeting-house 
in  LoweU,  8  Pick.  178. 

It  was  long  doubted,  whether  a  man,  who  performed  work 
in  consequence  of  a  special  contract,  but  not  in  conformity 
to  it,  oould  recover  for  the  services  rendered  and  materials 
found.  There  are  many  and  conflicting  authorities  o^  the 
subject.  They  have  all  been  carefully  examined  and  compared, 
and  the  rule  established  by  our  court,  as  we  think,  according  to 
the  principles  of  justice  and  the  weight  of  authority.  He  who 
gains  the  labor  and  acquires  the  property  of  another,  must 
make  reasonable  compensation  for  the  same:  Hayward  v.  Leon^ 
srd,  7  Pick.  181  [19  Am.  Dec.  268];  SmUh  v.  First  Cong. 
Meeting-house  in  Lowell,  8  Id.  178;  Munroe  v.  Perkins,  9  Id. 
298  [20  Am.  Dec.  475];  Brewer  v.  Tyringham.Vl  Id.  547. 

The  general  authority  derived  from  the  relation  of  partner- 
ship, does  not  empower  one  partner  to  seal  for  the  company  or 
to  bind  them  by  deed.  It  requires  special  power  for  this  pur« 
pose:  see  Cady  v.  Shepherd,  11  Pick.  400  [22  Am.  Dea  379], 

1.  Coryton  ▼.  LUk^. 
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and  the  oases  there  cited.  Here  was  no  evidence  of  any  pre- 
▼iouB  authority  or  Bnbsequent  ratification.  The  sealed  instru- 
ment executed  by  one  partner  in  the  name  of  the  firm,  might 
bind  him,  but  could  not  be  obligatory  upon  the  company.  And 
although  the  plaintiffs  might  have  had  a  remedy  upon  the  con- 
tract against  the  party  who  executed  it,  yet  they  were  not  bound 
to  rely  upon  him  alone. 

The  services  never  were  rendered  either  in  conformity  to  or 
under  such  an  agreement.  The  plaintifEs  undertook  to  execute  a 
contract  between  themselves  and  the  company.  But  thervi 
being  no  such  contract  in  existence,  they  are  left  to  resort  to 
their  equitable  claim  for  their  labor  and  materials.  So  far  as 
these  benefited  the  company,  the  plaintifb  are  entitled  to 
recover  against  them. 

Judgment  on  the  verdict. 

Quantum  Mxbuit  oir  Spxgxal  Ck>NTiuoT.— This  sabjeot  ii  dmmmtd  in 
the  note  to  Hayward  y.  Leonard^  19  Am.  Dec.  268;  see  also  BrUUm  t« 
Turner,  26  Id.  713;  NorrU  ▼.  School  DwMet,  28  Id.  182;  and  Hdm  t.  Wtl^ 
•on.  Id.  3dG  and  notes  thereto,  refcrriog  to  other  cases  in  this  series.  Va» 
Deiuen  y.  Blum  is  referred  to  in  WUIiamt  y.  Bemis,  108  Mass.  03,  as  an  an. 
ihority  with  reepect  to  reooYering  on  the  quafUum  meruit  for  services  actually 
performed  under  a  contract  which  can  not  be  enforced,  by  reason  of  the 
statute  of  frauds,  or  other  like  impediment,  the  contract  itself  not  being 
illegaL 

Pabtkkb  can  mot  Bnn>  CoPARTErsBd  bt  a  Sbalsd  Contract  without 
special  authority:  See  Robmaon  y.  Crwoder,  17  Am.  Dec.  762,  and  Hari  t. 
WWiers,  21  Id.  382,  and  oases  referred  to  in  the  notes  to  those  dedaiona. 
The  principal  case  is  cited  in  Bussell  y.  Annable,  109  Mass.  76^  per  WeU% 
J.,  dissenting,  to  the  point,  that  the  partner  who  executes  a  sealed  instm* 
ment  in  the  name  of  tiie  firm,  without  special  authority  from  his  copartoeri 
is  himself  bound  thereby. 


Goi/r  V.  Babnabd. 

[IB  Pmsnoro,  960.] 

IvDOJKSKB  ov  A  NoTB  OvKBDUB  is  uot  liable  thereon  unless  demand  is  mad* 
upon  the  maker  within  a  reasonable  time,  and  immediate  notioo  of  non^ 
payment  giYen  to  such  indorser;  so,  though  the  maker  is  insolTent  And 
has  absconded. 

AssuHPSXT  by  the  indorsees  against  the  indorser  of  a  note 
past  due  at  the  time  of  the  indorsement.  No  demand  upon  the 
maker  or  notice  to  the  indorser  of  non-payment  was  proved. 
It  was  proved  by  the  plaintiffs  that  at  the  time  of  the  indorse* 
ment  the  maker  was  insolvent,  and  had  absconded,  and  that 
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jndgment  bad  since  been  recovered  against  bim  in  another 
state,  which  was  still  unsatisfied. 

Odd,  for  the  plaintiffs. 

Eubbard  and  Lancklon,  for  the  defendant. 

Bj  Oonrt,  Shaw,  0.  J.  It  is  now  conceded,  that  this  note- 
was  indorsed  bj  the  defendant  to  the  plaintiffs,  some  time  after 
it  became  due,  and  the  question  is,  whether  the  action  can  ba 
maintained  against  the  indorser,  without  a  demand  on  the^ 
promisor  and  notice  of  non-payment  to  the  indorser.  The  court 
are  of  opinion,  that  the  action  can  not  be  maintained,  without 
such  demand  and  notice. 

If  the  indorser  is  liable  at  all»  on  such  indorsement,  it  is  ia 
virtue  of  the  law  merchant,  which  creates  a  conditional  liability 
to  pay,  if  the  maker  on  presentment  shall  neglect  or  refuse  ta 
pay,  and  seasonable  notice  of  such  dishonor  is  given  to  the  in- 
dorser. It  is  very  clear,  that  a  promissory  note  is  negotiable 
after  it  falls  due,  as  well  as  before.  Each  indorsement  is  iu 
the  nature  of  a  new  draft,  by  which  the  holder  orders  the  maker 
to  pay  the  contents  to  the  indorsee.  It  is  an  implied  stipula- 
tion with  the  indorsee,  that  tbe  money  is  still  due  and  payable, 
that  the  indorser  is  entitled  to  so  much  money,  in  tbe  bands  of 
the  maker,  and  if  the  indorsee  will  call  upon  tbe  maker  he  sliall 
receive  it.  It  is  like  drawing  a  bill  at  sight,  on  which  a  drawer 
or  indorser  can  not  be  liolden  without  presentment  and  notice- 
of  non-payment.  All  tbe  reasons,  which  require  a  demaud  and 
notice,  in  any  case,  to  charge  the  indorser,  apply  to  thia.  Thero 
is  the  same  reason  for  prompt  notice,  namely,  that  the  indorser 
may  take  measures  to  secure  payment,  if  the  note  ia  dishonored 
on  presentment. 

This  precise  point,  though  not  decided  in  this  state,  has  been 
so  decided  in  other  states,  by  very  respectable  courts,  and  upon 
satisfactory  reasons,  from  analogous  cases:  Course  v.  Shackle* 
ford,  2  Nott  &  McC.  283;  Pode  v.  ToUeson,  1  McCord,  199  [10^ 
Am.  Dec.  G63];  Berry  v.  Bobinson,  9  Johns.  121  [G  Am.  Dec. 
267];  McKinney  v.  Crawford,  8  Serg.  &  R.  357;  Bishop  v.  Dex- 
ter, 2  Oonn.  419.  If  it  be  asked,  at  what  time  payment  of  tho 
note  shall  be  demanded,  the  day  originally  named  for  payment 
having  passed,  the  answer  is  obvious.  As  between  maker  and 
promisee,  a  note  is  payable  on  demand,  at  any  time  after  it 
becomes  due.  When  it  is  indorsed  after  due,  it  is  in  legal  effect 
a  note  on  demand,  and  is  to  be  so  understood  by  the  parties,. 
as  if  written  **  on  demand."    In  that  case,  the  law  is  well  set* 
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tied,  the  demand  must  be  made  within  reasonable  time,  and  if 
not  paid,  immediate  notice  of  non-payment  most  be  given  to 
the  indorser:  Field  y.  Nickersan,  13  Mass.  131. 

No  notice  having  been  given  to  the  indorser  in  the  present 
case,  although  the  note  was  indorsed  after  it  became  due.  the 
action  can  not  be  maintained. 


Inbobsxr  or  a  Notb  al&sadt  Dux  is  Bntitlbd  to  h»Te  MasoiuibU  de- 
mand made  on  the  maker,  and  due  notioe  of  non-payment  given  to  i*««*«^if 
before  being  held  liable  thereon:  Berry  ▼.  /^o&tfuon,  6  Am.  Dea  267;  PooU  t. 
Tolleson,  10  Id.  683;  Eiifert  v.  Des  Caudres,  12  Id.  609  and  note;  HUl  t.  Ifor- 
Un,  13  Id.  372;  Nash  v.  ffarrwgton,  16  Id.  672.  And  the  note  will  be  treated 
as  if  indorsed  on  the  day  of  payment  for  the  porpose  of  demand  and  notice: 
Ilath  ▼.  Harrington,  suprct.  Iliat  an  indoraee  of  an  oyerdne  note  takea  it 
•abject  to  all  equitable  defenses  in  favor  of  the  maker,  see  Jchutm  t.  Blood- 
good,  1  Id.  92;  Sargent  y.  SouihgaU,  16  Id.  409;  Bobmmm  ▼.  Lyman^  25  LL 
62  and  note.  Bat  the  porchaae  of  a  note  already  doe  does  not  per  se  cfaazga 
the  porohaser  with  notioe  of  his  yendor's  want  of  title:  Prodor  t.  MeOaU^  2S 
Id.  186. 


Ghambeblin  V.  Shaw. 

[18  FwiaaaiMtt,  aro.] 

OwviB  OF  Sbbo  d  Pbuca  Facb  Owma  or  thb  Wooi.  pvodneed  Umm- 
from. 

ov  Shxep  has  so  Pbofbrtt  w  Wool,  Wbxn.— Under  a  lease  of  • 
farm  and  a  namber  of  sheep  ''  to  hold  one  year  fitxn  the  first  of  April, 
1833»  reserving  five  hnndred  and  fifty  poonds  of  wool  of  a  qnali^  of  aa 
average  with  the  flock,"  providing  that  the  sheep  are  not  to  be  ooonted 
to  the  lessee  till  after  shearing  in  Jane,  1833,  and  are  to  be  ooonted 
back  after  shearing  Jane,  1834»  the  lessee  to  take  the  risk  of  the  shsep 
until  then,  the  lessee  has  neither  the  general  nor  special  ptopetij  nor 
legal  possession  of  the  sheep  from  April  to  Juae^  183i|  bat  only  a  ij^il 
to  enter  and  shear  them,  and  is  not  the  owner  of  any  part  of  the  wool 
QntQ  the  lessor^s  share  is  separated. 

'b  Biobt  to  thb  Wool  Bmni  ubilt  utov  ax  Buoimiai  Ocnr* 
TEAOT  nntil  the  lessor's  share  is  separated. 

OwvxB  OF  THB  Shbbp  xat  MAiBTAnr  Tbovbe  against  the  kasse  and  » 
poichaser  from  him  for  a  joint  oonveiaion  of  the  wool  before  asparatfaa 
where^  both  being  together,  and  bi  poassssiop,  lefnse  to  deliver  it  e» 
demand,  without  showing  that  the  pozohaaer  had  notioe  of  the  InvaUditif 
of  the  leasee's  title. 

IfiASUBB  OF  Daxaobs  dt  flVOH  AX  AontUT  is  Dot  the  valooof  all  the  wool* 
bat  only  of  the  share  that  woold  belong  to  the  plaintiiF  after  eupMi 
tion. 

Tbovxb  for  a  quantity  of  wool  agunst  Ebeneier  and  Onahing 
Shawy  tbe  former  of  whom  aoffered  a  default,  and  the  latter 
•ppeaxed  and  pleaded  the  general  issue.    It  appeared  at  the 
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trial  that  tlie  plaintiff  had  leased  to  Ebenezer  Shaw,  by  a  lease 
not  under  seal,  a  certain  farm,  and  the  sheep  thereon,  "  to  hold 
one  year  from  the  first  of  April,  1833,  reserving  five  hundred 
and  fifty  pounds  of  wool  of  n  quality  of  an  average  with  the 
flock/'  no  other  rent  being  provided  for,  the  sheep  not  to  be 
counted  to  the  lessee  till  after  the  shearing  in  June,  1833,  and 
to  be  counted  back  to  the  lessor  after  the.  shearing  in  June, 
1834,  the  lessee  to  take  the  risk  until  then,  and  make  good  any 
deficiency.  The  wool  of  the  shearing  for  the  summer  of  1833 
was  taken  by  a  prior  lessee.  Ebenezer  Shaw  sheared  the  sheep 
in  June,  1834,  and  sold  the  wool  to  Gushing  Shaw.  The 
plaintiff's  agent  demanded  fiye  hundred  and  fifty  pounds  of  it 
from  the  defendants,  under  the  lease,  they  being  together,  and 
Gushing  Shaw  having  the  wool  in  his  possession,  and  being  on 
his  way  home  with  it,  but  a  delivery  was  refused.  The  judge 
ruled,  against  the  defendant's  objection,  that  the  plaintiff  could 
maintain  the  action,  but  that  he  could  recover  only  the  value 
of  five  hundred  and  fifty  pounds,  and  not  the  value  of  all  the 
wool,  which  he  insisted  was  the  real  measure  of  damages. 
Verdict  for  the  plaintiff,  assessing  the  damages  according  to 
this  ruling.  The  question  submitted  to  this  court  was,  whether 
upon  these  facts  there  should  be  judgment  on  the  verdict,  a 
new  trial,  or  a  nonsuit. 

ifars^,  for  the  plaintiff. 

Akoordt  for  the  defendants. 

By  Oourt,  Shaw,  0.  J.  (after  stating  the  facts).  It  is  to  be 
regretted,  that,  in  a  case  where  the  rights  of  the  parties,  in 
point  of  law,  must  depend  upon  the  construction  of  the  instru* 
ment  of  lease,  where  every  clause  and  stipulation  is  important 
to  determine  the  exact  meaning  of  the  parties,  the  instrument 
itself  can  not  be  produced.  Bat  it  unfortunately  happens, 
without  the  fault  of  any  body,  as  far  as  appears,  that  neither  of 
the  two  parts  of  the  instrument  can  be  found,  and  that  we  are 
obliged  to  decide  upon  such  imperfect  statement  of  the  instru- 
ment,  as  the  recollections  of  counsel  can  supply. 

In  the  first  place,  it  was  contended,  on  the  part  of  the  de« 
fendant,  that  the  plaintiff  had  no  property  in  the  wool,  until 
the  separation  of  the  five  hundred  and  fifty  pounds,  and  as  no 
such  separation  was  ever  made,  his  right  of  property  did  not 
}  accrue.    This  leads  us  to  the  question,  who  was  the  general 

owner  of  the  wool  before  separation?  The  general  rule  is  not 
oontested,  that  the  owner  of  cattle  or  stock  is,  prima  facie^  the 


r 
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owner  of  all  the  proceeds  and  profits  and  products  thereof. 
Bat  it  was  contended,  that  the  defendant,  by  virtue  of  the  leeae^ 
became  owner,  with  a  special  property  for  the  time  being,  and 
therefore  he  was  the  owner  of  the  wool  as  its  product.  The 
first  result  of  this  argument  would  be,  a  claim  to  the  wool,  the 
product  of  the  shearing  of  June,  1883,  because  at  that  time  he 
was  lessee  of  the  sheep.  But  it  would  be  absurd  to  contend, 
that  under  a  lease  for  one  year  he  could  claim  two  annual 
crops.  But  then  it  is  contended,  and  this  is  the  strongest  Tiew 
of  the  case  for  the  defendant,  that  although  this  was  in  terms 
a  lease  of  both  the  farm  and  sheep,  commencing  and  ending 
with  the  first  of  April,  yet  taking  the  whole  instrument  to- 
gether, and  taking  also  the  well-known  physical  fact,  that  a 
crop  of  wool,  the  growth  of  the  preceding  year,  can  not,  in  our 
climate,  be  taken  on  the  first  of  April,  but  must  be  postponed 
to  June,  it  may  be  sustained  as  a  lease  of  both  for  a  year;  thai 
of  the  farm  to  commence  on  the  first  of  April,  that  of  the  sheep 
at  the  shearing  in  June. 

But  on  consideration,  this  view  seems  not  admissible;  the 
farm  and  the  sheep  are  included  in  the  same  sentence,  followed 
by  the  words  ''to  hold  for  the  term  of  one  year."  Further, 
the  lessee  was  to  take  charge  and  possession  of  the  sheep,  find 
and  keep  them  from  the  first  of  April,  and  the  owner  and  land* 
lord  was  to  resume  the  possession  at  the  same  period,  the  en- 
suing year.  The  instrument  is  brief  and  does  not  go  into 
details.  It  would  seem  to  be  a  very  forced  construction  of  it, 
to  suppose  that  the  sheep  were  to  be  kept  anywhere  else  than 
on  the  farm  thus  let.  Then  if  the  farm  was  to  be  relinquished 
on  the  first  of  April,  it  follows  inevitably,  that  the  possession 
of  the  sheep  was  to  be  given  up  at  the  same  time.  The  pro- 
vision, that  the  sheep  were  to  be  counted  out  to  Shaw,  after 
shearing  in  June,  and  by  him  back  to  the  landlord,  after  shear- 
ing the  following  June,  if  it  stood  alone,  might  countenance 
the  construction  contended  for;  but  controlled  as  it  is,  by  other 
stipulations,  and  by  the  very  explicit  terms  of  the  leasing 
clause,  it  may  well  enough  be  accounted  for,  on  the  suppoai* 
tion,  that  this  was  to  fix  the  time  at  which  the  lessee's  under- 
taking to  bear  the  risk  of  the  sheep  was  to  commence  and 
terminate.  We  think  then,  that  the  relation  in  which  Shaw 
stood  to  the  sheep,  from  April  to  June,  1834,  was  this:  he  had 
neither  the  general  nor  special  property  in  them,  nor  the  legal 
custody  or  possession,  but  he  had  a  right  by  implication,  to 
enter  at  a  suitable  time  to  shear  them,  and  count  them  out  te 
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the  owner,  in  discharge  of  his  undertaking  to  be  responsible 
for  their  number.  But  having  neither  general  nor  special 
propertji  his  entering  under  a  right  in  nature  of  a  license  and 
shearing  the  sheep,  would  not  make  the  wool  his  property; 
that  would  follow  the  ownership  in  the  sheep  which  pro- 
duced it. 

It  may  be  asked,  how  Shaw  was  to  hold  any  property  in  the 
wool.  Amongst  the  express  terms  of  the  instrument,  there  is 
no  proTision  that  he  shall  have  any  of  the  wool;  but  there  is 
such  a  right  by  necessary  implication.  The  stipulation,  that 
the  landlord  is  to  have  five  hundred  and  fifty  pounds  of  the 
wool,  and,  as  we  think,  of  the  wool  of  that  flock,  carries  a 
strong  implication,  that  the  lessee,  who  had  kept  the  sheep 
through  the  greater  part  of  the  year,  within  which  the  wool 
was  growing,  should  have  the  remainder;  and  as  a  necessary 
incident,  that  he  should  have  a  right  to  enter  and  shear  the 
sheep.  The  implied  stipulation  on  the  part  of  the  landlord, 
that  the  lessee  should  have  all  the  wool  over  five  hundred  and 
fifty  pounds,  was  an  execatoiy  contract,  that  would  vest  no 
property  in  the  lessee,  in  any  part  of  the  wool,  until  some 
further  act  to  be  done,  and  that  act  in  the  present  case  was  the 
separation  of  the  five  hundred  and  fifty  pounds  from  the  re* 
mainder. 

The  court  are,  therefore,  of  opinion,  that  at  the  time  of  the 
shearing  the  general  property  in  the  whole  of  the  wool  was  in 
the  plaintiff,  and  as  no  separation  had  taken  place,  it  remained 
in  him  at  the  time  of  the  conversion. 

It  is  then  asked,  if  the  plaintiff  was  the  owner  of  the  whole 
at  the  time  of  the  conversion,  why  the  damages  should  not  have 
been  assessed  for  the  whole  amount.  In  an  action  of  trover, 
though  the  plaintiff's  possession  of  the  property  has  been  vio- 
lated, he  waives  all  claim  to  damages  on  account  of  that  viola* 
tion,  and  seeks  an  indemnity  only  for  the  loss  of  his  property. 
Hence  it  is,  that  the  value  of  the  property  at  the  time  of  the 
conversion  is  prima  facie  the  measure  of  damages.  Now,  if 
the  case  is  so  situated,  that  the  plaintiff  can  be  indemnified  by 
a  sum  of  money  less  than  the  fall  value,  there  seems  to  be  no 
reason  why  it  should  not  be  done,  as  where  the  plaintiff  has  a 
special  property,  subject  to  which  the  defendant  is  entitled  to 
the  goods.  For  instance,  a  factor  has  a  lien  on  goods  to  half 
their  value.  The  principal  becomes  bankrupt,  and  the  property 
vests  in  his  assignees,  subject  of  course  to  all  legal  liens.  The 
assignees  denying  and  intending  to  contest  the  factor's  lien,  get 
possession  of  the  goods,  and  convert  them.    The  factor  brings 
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trover,  establishes  his  lien,  and  recovers.  How  shall  damages 
be  assessed  ?  If  he  recover  the  fnll  value  of  the  goods,  he  will  be 
responsible  directly  back  to  the  defendants  themselves  for  a 
moiety  of  the  value.  To  avoid  circuity  of  action,  why  should  not 
damages  be  assessed  to  the  amount  of  his  lien  ?  He  is  fully  in- 
demnified, the  balance  of  the  value  is  in  the  hands  of  those  en- 
titled to  it,  and  the  whole  controversy  is  settled  in  one  suit.  If 
the  plaintiff  is  responsible  over  to  a  third  person,  or  if  for  any 
cause,  the  defendant  is  not  entitled  to  the  balance  of  the  value^ 
a  very  different  rule  would  prevail,  and  justice  would  require 
that  the  whole  value  of  the  property  should  be  assessed  to  the 
plaintiff:  Oreen  v.  Farmer,  4  Burr.  2214.  This  is  such  a  case; 
on  a  severance,  the  defendant,  Ebenezer  T.  Shaw,  would  have 
been  entitled  to  all  over  five  hundred  and  fifty  pounds,  and  hi 
transferred  his  right  and  interest  to  the  other  defendant.  The 
plaintiff  is  indemnified  by  a  recovery  to  the  value  of  his  five 
hundred  and  fifty  pounds,  and  he  will  be  responsible  over  to  no 
other  person.  We  think,  therefore,  there  is  no  reason  to  dis- 
turb the  assessment  of  damages. 

It  was,  however,  contended,  that  the  plaintiff  could  not  re- 
cover in  this  joint  action,  because  there  was  no  joint  conver* 
sion;  but  the  evidence  shows  a  sufficient  joint  conversion.  The 
defendants  were  both  together,  and  both  in  possession  of  the 
wool,  and  both  refused  to  deliver  the  wool  on  demand.  It  is 
admitted  by  one  by  his  default,  and  it  is  proved  against  the 
other  by  the  evidence.  Nor  was  it  necessary  to  show  that  the 
defendant.  Gushing  Shaw,  had  any  notice  of  the  invalidity  of 
the  title  of  the  other  defendant  The  plaintiff,  having  proved 
his  property,  and  shown  a  demand  and  refusal,  which  is  evi- 
dence of  conversion,  has  established  his  case.  The  defendantp 
Ebenezer  T.  Shaw,  had  no  property  in  himself,  and  so  far  from 
having  any  power  or  authority  from  the  plaintiff,  the  evidence 
strongly  tends  to  show  that  his  attempt  to  sell  the  whole 
manifest  fraud  on  the  plaintiff.  Having  neither  title  in 
nor  power  from  the  owner,  his  contract  of  sale  could  confer  no 
title  on  the  vendee. 


Mkasukb  or  Damages  nr  TROvrat:  See  Spoor  ▼.  Holland^  24  Am.  Deo. 
87;  Baker  v.  Wheeler,  Id.  C6;  Pierce  ▼.  Benjamin,  25  Id.  396,  and  other  cmms 
in  the  American  Decisions  referred  to  in  the  notes  thereto.  The  owner  of  a 
special  or  limited  property  in  a  thing  can  recover  for  its  oonvenion  only  to 
the  extent  of  his  interest:  Spoor  v.  Holland,  24  Id.  37.  The  aathorify  of 
ChamberUn  v.  Shaw  for  the  same  doctrine  is  recognized  in  Burh  y.  WMt  32 
Mich.  179;  Fowltr  v.  Oilman,  13  Mete.  268;  Clark  v.  WUmm.  103  Msm.  222| 
King  r.  Bamga,  120  Id.  616. 
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Sanderson  v.  Whttb. 

[18  PunSBIHO,  828.] 

SrtJoxm  ow  43  Buz.  is  in  Fobcb  in  Massaghusbtts,  so  far  m  to  detennin* 
what  gifts  are  to  charitable  uses. 

GiRS  TO  Chautablk  Uses  are  Hiohlt  Favobxd  in  law,  and  where  a  lit- 
eral execution  is  impracticable  or  inexpedient  in  whole  or  in  part,  they 
will  be  carried  into  effect  so  as  to  accomplish  the  general  porpoee  of  the 
donors,  so  far  as  that  purpose  can  be  ascertained  and  as  nearly  as  oir- 
cnmstances  will  permit. 

Hubs  of  the  Donor  can  not,  bboausb  ov  Neqlect,  misapplication  of  fnnds, 
or  other  breach  of  trust,  in  such  cases,  call  upon  a  court  of  equity  to  de- 
clare a  resulting  trust  in  favor  of  themselves,  and  no  beneficial  interest 
aoorues  to  them  from  a  non-execution  of  the  trust. 

TBxrsTxis  OF  a  Charitable  Bequbst  mat  Become  Incorporated,  though  the 
will  does  not  expressly  provide  for  their  incorporation,  where  the  object 
of  the  gift  is  in  its  nature  lasting,  and  it  is  obviously  in  accord  with 
the  testator's  intention  that  there  should  be  perpetual  succession. 

Hbibs  or  THE  Founder  or  an  Elebmostnart  Corporation  have  no  vis- 
itorial  power  where  the  trustees  are  not  themselves  objects  of  the 
donor's  charity  and  are  vested  by  the  founder  with  a  general  control,  su- 
perintendence, and  management  of  the  trust,  which  in  effect  gives  them 
the  power  of  visitors;  as  where  a  sum  of  money  is  bequeathed  to  certain 
trustees  and  their  successors,  who  afterwards  become  incorporated,  in 
trust,  to  invest  the  same  in  such  secure  manner  as  they  shall  think  best^ 
and  to  apply  the  income  to  the  pay  or  maintenance  of  a  faithful  and  oom- 
potent  instructor  in  a  certain  school  to  be  established  by  them,  for  pioua 
and  indigent  youth,  and  authorizing  the  trustees  and  their  successors 
"to  make  from  time  to  time  such  rules  and  regulations  as  they  may  be* 
Iteve  best  adapted  to  insure  success." 

BUL  BT  THE  HeIBS  IN  SUCH  A  CaSB  TO  COMPBLTHB  T&UBTBBS  tO  ft  disOOVery 

as  to  their  investments,  and  to  an  execution  of  the  trust,  will  not  lie. 

Bill  filed  by  the  heirs  of  Alvan  Sanderson,  deceased,  against 
Mb  executors  and  certain  trustees  under  his  will,  charging  that 
the  said  trustees,  in  order  to  injure  the  plaintiflfsand  the  benefit 
dariesof  a  certain  charitable  bequest  given  by  the  will  of  the  de- 
ceased, had  refused  to  account  for  or  to  appropriate  the  fund  so 
given  in  accordance  with  said  will,and  had  converted  and  disposed 
of  a  great  part  of  said  funds  to  their  own  use  and  to  unknown 
purposes,  contrary  to  the  will.  The  bill  prayed  a  discovery  as 
to  the  proceedings  of  said  trustees  relative  to  the  trust,  and 
that  they  be  compelled  to  replace  the  funds  which  they  had 
misappiopriated,  and  to  keep  the  same  invested  in  the  manner 
pxcvided  by  the  will,  and  to  permit  the  heirs  of  the  testator  to 
inspect  their  records  and  accounts  at  all  seasonable  hours.  The 
trust  in  question  arose  under  a  portion  of  the  testator's  will, 
which,  after  reciting  that  he  felt  it  his  duty  to  contribute  to  the 
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promotion  of  learning,  morality,  and  piety,  and  that  a  building 
liad  been  erected  near  bis  house  for  the  accommodation  of 
youth  desirous  of  improvement,  but  that  the  tuition  might  not 
be  sufficient  to  pay  a  qualified  instructor,  and  that  ''  some 
virtuous  and  pious  youth  of  genius ''  might  desire  to  be  fur- 
nished with  charitable  tuition,  proceeded  as  follows:  "  I  do, 
therefore,  hereby  give,  assign,  and  set  oyer  to  the  Bev.  Josiah 
Spaulding,"  etc.,  "my  trustees,  the  one  half  of  said  building, 
together  with  the  land,"  etc.,  **  to  them  and  their  successors 
foreyer,  in  trust  as  a  school-house,  and  as  to  the  avails  of  the 
rest,  residue,  and  remainder  of  my  real  and  personal  estate, 
goods,  and  chattels  of  what  kind  and  nature  soever,  I  give, 
assign,  and  set  over  to  my  said  trustees,  in  trust  to  be  paid  to 
them  or  their  successors,  whom  they  shall  name,  by  my 
executors  whom  I  shall  hereafter  appoint,  and  to  be  disposed 
of  for  the  purpose  and  in  the  manner  following;  that  is  to  say, 
the  said  sum,  whatever  it  may  be,  shall  be  kept  out  at  interest 
on  good  security,  or  otherwise,  in  whole  or  in  part,  vested,  as 
ihe  said  trustees  or  their  successors  shall  think  best,  in  pro- 
ductive real  estate,  or  in  sure  and  permanent  funds,  and  the 
interest  or  annual  income  shall  be  applied  to  the  pay  or  main- 
tenance of  a  faithful,  competent  instructor  of  said  school  in 
Ashfield  aforesaid;  and  I  hereby  request  my  said  trustees  to 
give  to  said  institution  an  appropriate  name,  relying  on  the  in- 
tegrity and  faithfulness  of  said  trustees  and  their  successors  to 
make  from  time  to  time  such  rules  and  regulations  as  they  may 
believe  the  best  adapted  to  insure  success,  always  having  a  ie> 
;gard  to  virtuous  and  pious  youth  of  genius,  in  indigent  cir^ 
cumstances,"  etc.  The  trustees,  it  was  agreed,  had  received 
from  the  executors  a  certain  amount  of  property.  Some  of 
them  having  died,  the  survivors  chose  others  in  their  places, 
and,  after  associating  others  with  them,  had  become  incor- 
porated by  the  name  of  *'  The  Trustees  of  the  Sanderson 
Academy  and  School  Fund."  By  consent,  after  demurrer  to 
the  bill,  the  cause  was  argued  on  the  demurrer  taken  in  con* 
nection  with  the  act  of  incorporation. 

Dewey  and  Orennell,  for  the  defendants. 

Wells  and  Alvord,  for  the  plaintiffs. 

By  Court,  Shaw,  0.  J.  (after  stating  the  facts).  In  the  flfrt 
place,  it  is  perfectly  clear,  that  this  is  a  gift  to  a  charitable  use, 
and  as  such,  entitled  to  the  protection  and  subject  to  all  the 
provisions  of  law  govemiug  gifts  to  charitable  uses.    Sinee  tlM 
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passage  of  the  act,  43  Eliz.,  o.  4,  it  has  been  an  established  rule, 
that  all  gifts  are  tc  be  deemed  charitable  which  are  enumerated 
in  that  statute  as  such,  and  none  other.  That  statute  expressly 
includes  all  gifts  for  schools  of  learning,  free  schools,  and 
scholars  of  universities.  This  statute  passed  before  the  emigra- 
tion of  our  ancestors,  and  being  made  by  way  of  declaration 
and  amendment  of  the  common  law,  has  been  acted  upon  in 
this  commonwealth,  as  far  as  it  was  applicable  to  our  state  and 
condition,  and  as  far  as  our  judicial  tribunals  have  been  com- 
petent in  point  of  jurisdiction  to  execute  and  carry  its  pro- 
Tisions  into  effect.  We  consider  the  statute  to  be  in  force  here, 
at  least  so  far  as  to  determine  what  are  gifts  to  charitable  uses: 
Morice  y.  Bishop  of  Durham,  9  Yes.  399;  S.  0.,  10  Id.  522. 
Gifts  to  charitable  uses  are  highly  favored  in  law,  and  will  be 
most  liberally  construed  in  order  to  accomplish  and  carry  into 
effect  the  intent  and  purpose  of  the  donor;  and  trusts  which 
can  not  be  supported  in  ordinary  cases,  for  various  reasons, 
will  be  established  and  carried  into  effect,  where  the  trust  is 
raised  in  support  of  a  gift  to  a  charitaUe  use.  If  no  executor 
or  trustee  is  named,  in  ordinary  oases  the  gift  would  fail,  but 
in  cases  of  charity  the  want  will  be  supplied  by  appointment  by 
a  court  of  equity:  MiUa  v.  Hirmer,  1  Meriv.  66. 

But  the  distinction  the  most  material  to  the  present  case  is 
this,  that  where  the  purposes  of  the  gift  are  vague  and  uncer- 
tain, and  where  the  persons  are  uncertain,  the  gift  will  either 
be  declared  void  for  uncertainty,  or  if  the  gift  and  the  trustee 
be  sufficiently  explicit,  but  the  object  of  the  trust  vague  and 
uncertain,  it  will  be  declared  in  ordinary  cases  a  resulting 
trust  for  the  heirs  at  law  or  distributees.  But  in  case  of  a 
gift  to  charitable  uses,  this  will  never  be  done.  In  all  such 
eases  the  legacy  will  be  sustained,  and  where  a  literal  ex- 
ecntion  may  become  impracticable  or  inexpedient,  in  part  or 
even  in  whole,  it  will  be  carried  into  effect  so  as  to  accomplish 
the  general  purpose  of  the  donor,  as  nearly  as  circumstances 
will  permit,  and  as  such  general  charitable  intent  can  be  ascer- 
tained. From  this  view  of  the  law  governing  gifts  in  trust  to 
charitable  uses,  it  is  manifest  that  no  neglect,  misapplication  of 
funds,  or  other  breach  of  trast,  will  give  a  right  to  the  heirs  at 
law  to  call  upon  a  court  of  equity  to  declare  a  resulting  trust 
for  themselves,  and,  of  course,  that  they  have  no  pecuniary  or 
,  beneficial  interest  accruing  from  the  non-execution  of  such  a 

trust.    They  do  not,  therefore,  stand  in  the  relation  of  cestuii 
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que  trust  calling  upon  the  court,  as  a  court  of  equilgr,  to  enforce 
the  performance  of  a  trust  in  their  favor. 

Considering,  then,  that  the  plaintiffs  cannot  assert  and  enforce 
their  claim  as  ceduia  que  trust,  the  only  ground  upon  which 
they  can  sustain  their  claim  is,  that  the  defendants  constitute 
a  lay  eleemosynary  corporation  for  the  carrying  into  effect  a 
perpetual  charity,  by  the  promotion  and  encouragement  of  a 
school  for  young  men  of  genius,  who  need  the  aid  of  the  char- 
itable to  assist  them  in  their  education;  and  they  rely  upon  the 
rule  of  the  common  law,  that  when  an  eleemosynaiy  corpora- 
tion is  founded  by  an  individual,  and  no  visitor  is  appointed, 
the  founder  and  his  heirs  forever  are  visitors  of  common  right, 
and  they  assert  the  right  to  enforce  the  execution  of  the  trusts 
of  the  will  of  their  ancestor,  under  this  claim  of  the  visitorial 
power. 

This  rule  itself  is  accurately  stated  by  Lord  Holt,  in  his  cele- 
brated judgment  in  the  case  of  Fhilips  v.  Bury^  2  T.  B.  352. 
In  considering  what  is  the  nature  of  a  visitor,  he  distinguishes 
between  those  for  public  government  and  those  for  private 
charity.  **  But  private  and  particular  corporations  for  charity, 
founded  and  endowed  by  private  persons,  are  subject  to  the 
private  government  of  those  who  erect  them;  and  therefore,  if 
there  be  no  visitors  appointed  by  the  founder,  the  law  appoints 
the  founder  and  his  heirs  to  be  visitors,  who  are  to  proceed 
and  act  according  to  the  particular  laws  and  constitutions 
assigned  them  by  the  founders:  Yelv.  65;^  FairchUd  v.  Oaire^ 
2  Cro.  60;'  where  it  is  now  admitted,  on  all  hands,  that  the 
founder  is  patron,  and  as  founder,  is  visitor,  if  no  particular 
visitor  is  assigned,  etc.  Further,  this  visitorial  power  is  aL 
appointment  of  law,  it  is  an  authority  to  inspect  the  actions 
and  regulate  the  behavior  of  the  members  that  partake  of  the 
charity.  Now,  indeed,  where  the  poor,  or  those  that  receive  the 
charity,  are  not  incorporated,  but  there  are  certain  trustees 
who  dispose  of  the  charity,  according  to  the  case  in  10  Coke, 
there  is  no  visitor,  because  the  interest  of  the  revenue  is  not 
vested  in  the  poor  that  have  the  benefit  of  the  charity,  but  they 
are  subject  to  the  orders  and  directions  of  the  trustees.  But 
where  they  who  are  to  enjoy  the  benefit  of  the  charity  are  in* 
coi'poratcd,  there,  to  prevent  all  perverting  of  the  charity,  or 
to  compose  differences,  there  is  by  law,  a  visitorial  power.'* 
This  principle  has  been  recognized  in  many  subsequent  cases, 
in  England  and  in  this  country:  Sexr.  Master  etc.  SL  Calherine^M 
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BaU,  4  T.  B.,  288;  DartmoiUh  OoUege  t.  Woodtoard,  4  Wheat. 
660,  674;  Alten  y.  MoKean,  1  Samn.  800;  2  Kent  Com.  (8cL 
ed.)  801. 

It  may  be  obserred,  by  way  of  preliminaxy  remark,  that 
though  this  may,  and  probably  mnstf  be  considered  as  a  mlo 
of  law  in  this  commonwealth,  there  is  no  practice  and  no  preee* 
dent  to  guide  in  the  application  ^f  it,  this  being,  so  far  as  I 
know,  the  first  instance  in  which  the  right  of  an  heir  to  Tisit 
an  eleemosynary  corporation  founded  by  his  ancestor,  has  eyer 
been  judicially  drawn  in  question,  either  in  a  court  of  law  or 
equity.  The  difference  between  the  condition  of  heirs  in  Eng- 
land, where  the  inheritance  descends  to  the  eldest  son  or 
brother,  and  in  this  country,  where  it  Tests  in  all  the  children 
male  and  female  indefinitely,  is  such  as  would  here  render  the 
rule  one  extremely  difficult  of  application  in  practice,  especially 
after  a  considerable  lapse  of  time  and  many  descents  cast.  The 
difficnlliy  is  well  illustrated  in  the  present  case,  where  there  are 
already,  in  the  short  period  of  twenty  years,  forty  or  fifty  heira 
of  the  donor.  The  rule,  however,  seems  to  hare  been  recog- 
nised as  in  force  in  this  commonwealth,  though  it  did  not  con- 
stitute the  judicial  decision.  In  Murdoch,  AppeUatU,  etc,,  7 
Pick.  822,  Chief  Justice  Parker  says,  "  by  that  law  the  power  of 
visitor  of  all  eleemosynary  corporations  is  in  the  founder  or  his 
heirs,  unless  he  has  given  the  power  of  visitation  to  some  othei 
person  or  body,  which  is  generally  the  case.'' 

If,  however,  this  be  the  law  of  the  land,  it  must  be  so  con- 
sidered and  applied,  whenever  a  case  is  properly  presented 
which  requires  its  application,  notwithstanding  any  practical 
difficulties  attending  it,  and  if  such  inconveniences  are  found 
to  be  nxunerous  and  formidable  in  practice,  the  remedy  is  to  be 
sought  in  legislative  interposition.  It  is  peculiarly  the  province 
of  the  legislature  so  to  amend  the  laws,  from  time  to  time,  as 
to  adapt  them  to  such  alterations  as  have  been  already  made 
conformable  to  our  general  policy  and  state  of  society,  that  the 
rules  of  law  may  correspond  with  each  other  in  one  entire  and 
harmonious  system.  For  reasons  hereafter  given,  it  is  not  neces- 
sary to  express  any  opinion  on  this  point,  in  the  present  case. 

Another  obvious  remark  is,  that  the  bequest  of  the  testator 
was  not  made  to  the  trustees  as  a  corporation,  nor  was  it  pro- 
vided in  terms,  that  they  should  ask  for,  or  accept  an  act  of  in- 
corporation. Perhaps,  however,  taking  the  whole  provision 
together,  if  it  was  not  distinctly  contemplated  by  the  testator^ 
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that  the  trusieea  should  become  incorporated,  ii  was  not  inoon- 
Bistent  with  his  purpose,  or  with  the  trust  reposed  in  them. 

It  has  already  been  suggested,  that  the  law  goes  to  a  great 
extent  in  supporting  gifts  to  charitable  uses.  Where  a  gift  ia 
made  with  a  view  to  found  a  hospital  or  college,  not  in  being, 
and  which  requires  a  future  act  of  incorporation,  the  gift  is 
nevertheless  valid,  and  the  law  will  sustain  it  and  carry  it  into 
eflfect:  Cane  of  SuUon  HospitcU,  10  Co.  32;  Ailomey-general  v. 
Bowyer,  3  Yes.  714.  In  order  to  determine,  whether  an  act  of 
incorporation  was  inconsistent  with  the  purposes  of  the  testa« 
tor,  it  is  necessary  to  examine  the  provisions  of  the  will  more 
particularly.  That  object  was  avowed  to  be,  to  promote  learn- 
ing, morality,  and  piety,  by  a  school  for  youth  desirous  of  im- 
provement, by  assisting  to  compensate  and  pay  a  qualified  in- 
structor, especially  where  there  are  Tirtuons  and  pious  youth 
of  genius,  in  indigent  circumstances,  who  would  esteem  it  a 
favor  to  be  furnished  charitably  with  tuition.  The  object  ia,  in 
its  nature,  lasting  and  perpetual,  and  would  be  greatly  aided 
by  an  act  of  incorporation.  The  property  also  is  given  in  trust 
to  certain  persons  and  their  successors,  whom  they  shall  name, 
without  any  limitation  of  number  or  prescribed  mode  of  ap- 
pointment, thereby  leaving  it  to  them  to  adopt  any  convenient 
mode,  which  would  insure  a  perpetual  succession.  There  is  a 
further  provision,  that  such  trustees  and  their  suooeesora  may 
make,  from  time  to  time,  such  rules  and  regulations  as  ibej 
may  believe  best  adapted  to  insure  success. 

With  these  large  powers,  and  with  this  object  in  view,  if  tha 
trustees  named  considered  that  an  act  of  incorporation  of  them- 
selves, and  such  persons  of  their  nomination  as  they  thought 
suitable,  the  best  mode  of  securing  a  regular  succession  of 
trustees,  a  secure  and  faithful  investment  and  administration 
of  the  funds,  and  a  perpetual  accomplishment  of  the  design 
of  the  donor,  they  were  authorized  to  ask  for  and  accept  such 
an  act  of  incorporation,  provided  the  provisions  of  such  act 
were  calculated  to  promote  and  carry  into  effect,  and  n  t  in 
form  or  substance  to  defeat,  the  objects  of  the  testator.  The 
act  in  question  seems  to  be  of  this  character.  After  incorpo- 
rating the  trustees  in  usual  form,  by  the  name  of  the  Sander- 
son academy  and  school  fund,  it  provides  that  all  grants  and 
donations,  which  have  been  or  shall  hereafter  be  made  for  the 
purpose  aforesaid,  shall  be  confirmed  to  said  trustees  and  their 
successors  in  that  trust  forever,  for  the  uses,  which  in  snch 
instruments  are  or  shall  be  expressed.     That  authority  to  bold 
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other  grants  for  the  like  purposes,  to  a  limited  amount,  and 
that  the  acceptance  of  such  grants,  are  not  inconsistent  with 
the  intentions  of  the  testator,  is  manifest  from  this;  that  after 
enjoining  a  regard  to  virtuous  and  pious  youth  of  genius,  in 
indigent  circumstances,  he  concludes  by  hoping  and  praying, 
that  the  Lord  will  raise  up  benefactors  to  this  institution,  and 
that  the  result  may  be  the  reclaiming  the  vicious,  the  instruc- 
tion of  the  Ignorant,  and  the  promotion  of  true  virtue  and 
piety. 

Supposing  the  trustees  to  have  acted  within  the  scope  of  their 
authority,  in  procuring  an  act  of  incorporation,  so  that  they 
were  constituted  an  eleemosynary  corporation  for  the  adminis- 
tration of  the  charity  of  the  founder,  still  the  questions  recur: 

1.  Whether  the  plaintiffs  can  rightfully  claim  to  act  as  visitors; 

2.  Whether  their  remedy  is  by  bill  in  equity;  and,  8.  Whether 
they  show  such  a  breach  of  trust  on  the  part  of  the  trustees,  as 
will  enable  them  to  sustain  the  bill. 

The  rule  as  laid  down  above,  and  recognized  in  all  the  caseSy 
iSy  that  the  law  appoints  the  founder  and  his  heirs  to  be  visitors, 
where  he  has  not  confided  the  visitorial  power  to  other  hands; 
but  where  he  has  done  so,  no  such  resulting  power  to  the 
founder  and  his  heirs,  is  raised  by  implication.  In  most  cases 
of  eleemosynary  corporations  the  founders  do  not  retain  this 
visitorial  power  in  themselves,  but  assign  or  vest  it  in  favor 
of  some  certain  specified  trustees  or  governors  of  the  institu- 
tion: 2  Kent  Com.  801. 

It  is  not  necessary  that  the  visitorial  power  should  be  given 
in  terms;  where  that  general  control,  superintendence,  and 
management  of  the  institution  is  given,  which  essentially  con- 
stitutes the  visitorial  power,  and  especially  where  those  thus 
intrusted  with  the  management  and  control  are  not  themselves 
the  ultimate  beneficiaries,  there  the  power  of  visitors  is  in  the 
overseers  or  trustees,  and  does  not  vest  by  implication,  in  the 
donor  or  his  heirs.  And  this  is  the  nature  and  character  of 
most  if  not  of  all  the  colleges,  academies,  and  free  schools 
which  have  been  established  in  New  England,  and  well  enough 
accounts  for  the  fact,  that  no  question  of  this  kind  has  ever  be- 
fore arisen. 

In  applying  these  rules  to  this  will,  it  is  manifest,  that  the 
trustees  and  their  associates  were  not  the  persons  ultimately 
intended  to  enjoy  the  benefit  of  the  charitable  donation  of  the 
founder.  Whether  this  ultimate  benefit  is  considered  to  inure 
to  the  use  of  the  instructor  of  the  institution,  whose  oompen«^ 
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fsation  is  to  be  enlarged  bj  the  income  from  this  fund,  or  the 
youth  who  are  to  receive  gratnitous  tuition  in  whole  or  in  part, 
in  either  case  the  trustees  receive  nothing  but  the  satisfaction 
of  administering  the  donor's  bounty. 

And  further,  the  power  of  general  superintendence  and  man- 
agement, that  is,  the  visitorial  power,  is  confided  to  these 
trustees  in  the  fullest  manner.  He  authorizes  them  to  inresi 
the  funds,  as  they  shall  think  best,  the  interest  to  be  applied 
to  the  pay  or  maintenance  of  a  faithful,  competent  instructor 
of  said  school  in  Ashfield,  and  he  requests  them  to  give  to  said 
institution  an  appropriate  name.  The  appointment  and  re- 
moval of  the  master  was  not  given  in  terms,  but  it  was  by 
necessary  implication,  because  they  would  -pay  such  instructor 
only  as  they  should  judge  faithful  and  competent.  But  an- 
other clause  is  still  more  express  and  explicit;  "  relying  on  the 
integrity  and  faithfulness  of  said  trustees  and  their  successors, 
to  make  from  time  to  time  such  rules  and  regulations  as  they 
may  believe  best  adapted  to  insure  success."  On  both  grounds, 
therefore,  one,  that  the. trustees  themselves  were  not  the  ulti- 
mate objects  of  the  donor's  charity,  and  the  other,  that  large 
and  ample  power  of  control  and  management  was  confided  to 
the  trustees,  we  are  of  opinion  that  no  visitorial  power  re- 
sulted to  the  heirs  of  the  donor,  and  that  they  can  not  main- 
tain this  suit. 

Prom  this  view  of  the  subject,  howerer,  it  is  not  to  be  con- 
cluded that  trustees  having  themselves  a  visitorial  power  are 
beyond  the  reach  and  animadversion  of  the  law.  So  far  as  the 
trustees  are,  from  the  terms  of  the  will  under  which  they  hold» 
or  from  the  nature  of  the  objects  to  be  obtained,  vested  with  a 
power  to  act|  that  power  is,  in  its  nature,  discretionary,  and 
4jiiasi  judicial,  and  in  the  exercise  of  it,  so  far  as  they  act  with 
^ood  faith,  no  other  tribunal  will  or  can  control  them.  But  in 
case  of  any  violation  of  law,  they  may  be  proceeded  against  by 
any  suitable  and  appropriate  process,  either  at  law  or  equity, 
as  by  writ  of  mandamus,  or  prohibition,  by  information,  or  by 
an  action  on  the  case,  where  that  remedy  is  appropriate.  And 
vfhere  there  are  trustees,  in  virtue  of  an  express  trust  under  a 
%vill,  and  where,  therefore,  they  are  within  the  equity  jurisdic- 
tion of  this  court,  they  are,  it  seems,  within  the  superintend- 
ing power  of  a  court  of  equity,  not  as  if  itself  possessing  a 
visitorial  power,  or  a  right  to  control  the  charity,  but  as  pos- 
sessing a  general  jurisdiction  of  all  abuse  of  trusts,  to  redresa 
grievances  and  prevent  and  suppress  frauds.    In  such  case  the 
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interests  of  the  public,  or,  what  is  the  same  thing,  of  the  gen« 
eral  and  indefinite  objects  of  the  charity,  would  be  represented 
by  the  attorney-general. 

Chancellor  Kent,  in  bis  excellent  treatise,  says,  it  is  also 
well  anderstood  that  the  court  of  chancexy  has  a  jurisdiction 
OTer  charitable  corporations  for  breaches  of  trust:  2  Kent  Gom. 
804. 

This  opinion  renders  it  unnecessaxy  to  consider,  whether  this 
bill  could  have  been  sustained  in  its  present  form,  inasmuch  as 
it  does  not  allude  to  the  fact  of  the  incorporation  of  the  trus- 
tees, or  charge  them  in  their  corporate  capacity;  and  upon  that 
point  we  give  no  opinion.  Perhaps  this  error,  if  it  might  have 
been  considered  one,  was  an  error  of  form  only,  and  open  to 
amendment. 

On  the  whole,  the  court  are  of  opinion,  that  the  plaintiflEs 
have  no  right,  either  as  ceshiU  que  iruM,  or  as  visitors,  to  require 
the  discoveries  and  accounts  sought  for  in  the  bill,  and  that  the 
bill  be  dismissed,  with  costs. 


Statotb  ov  43  Eli&  is  ik  Fobos  nr  what  Stathi:  Sao  Cfotug  y.  Jl^nMf3f, 
80  Am.  Deo.  646^  and  other  cmos  in  this  leries  referred  to  in  the  note  thereto. 
That  this  statute  is  in  f  oroe  in  Massachusetts  is  a  principle  to  which  Cfotng  ▼. 
Emery  and  Sanderson  v.  WkUe  are  both  cited  in  WciMum  v.  SewaU^  9  Mete. 
282L  In  Drury  v.  InhabUarUe  </  Natiek,  10  AUen,  182,  the  dk^m  of  Chief 
Justice  Shaw  in  the  principal  case,  that  since  the  statute  of  43  Elia.  all  gifts 
are  to  be  deemed  charitable  which  are  enumerated  in  that  statute,  and  none 
others,  is  referred  to  as  having  omitted,  either  by  accident  or  because  it  was 
immaterial  to  the  case,  the  qualification  that  gifts  are  also  to  be  deemed 
charitable,  which  are,  by  aniJogy,  within  the  spirit  and  intendment  of  the 
statute. 

BsQXTBSTB  TO  Chabitablx  Usis,  Vauditt  OV:  See  Ooing  v.  Emery,  26 
Am.  Dec.  645,  in  the  note  to  which  the  cases  in  the  American  Decisions  on 
this  subject  are  collected.  The  foregoing  case  of  Sanderson  v.  White  is  re- 
ferred to  as  an  authority  on  the  following  points  connected  with  the  subject 
of  charitable  bequests:  Where  the  trustees  of  such  a  bequest  are  guilty  of 
abuse  or  maladministration  of  it,  the  heirs  of  the  donor  can  not  reclaim  the 
property  as  in  case  of  a  void  devise:  WhiU  v.  SouUi  Paiieh  in  Braintree,  13 
Mete  514.  So,  where  there  is  a  failure  to  accomplish  within  a  reasonable 
time  the  purpose  of  the  bequest:  Fainter  v.  Clark,  5  Allen,  60.  For  such 
abuse  of  the  trust  or  failure  to  execute  it  the  remedy  is  by  a  proper  applica- 
tion by  the  proper  party  to  the  superintending  power  of  the  court  of  chan- 
'^ery  to  enforce  the  trust:  Fainter  v.  Clark,  supra;  McDonoM  v.  MasaaeJiw* 
setts  General  Hospital,  120  Mass.  435.  This  branch  of  the  jurisdiction  of  the 
Rng^Mih  court  of  chancery  belongs  to  the  Massachusetts  equity  courts:  ffar^ 
vard  College  v.  Society,  3  Gray,  282;  Jackson  v.  PMllips,  14  AUen,  593.  Gifts 
to  charitable  uses  are  highly  favored  in  Massachusetts,  and  where  such 
a  gift  can  not  take  effect  immediately  for  want  of  proper  objects  or  trustees, 
411  of  on^Kltng  aots  of  the  legislature  or  executive,  it  will  not  be  defeated^ 
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Felloioa  ▼.  Miner,  119  Mass.  545;  Odell  v.  Odell,  10  Allen,  S.  A  pablio  or 
charitable  trast  may  be  perpetual  in  its  duration  and  yet  may  leave  the 
mode  of  its  application  and  the  selection  of  particular  objects  to  the  dia> 
cretion  of  the  trustees:  Jackwn  v.  PhiUip$,  14  Id.  550. 

Visitor  of  Elkkmostnabt  Oorpobatiok. — A  power  of  general  saperin* 
tandence  given  by  the  founder  to  the  tmstees  of  an  eleemosynaiy  inatitatloa 
makes  them  visitors,  thoagh  not  so  called  in  the  will:  Drury  y.  MaJbUmiU 
t/Natkkf  10  Alien,  175,  citing  the  principal  case. 


GooDNow  V.  Smteh. 

£18  PlGSEnXO.  ili.] 

CknrxNANT  Kxvxb  to  Scrs  One  of  Two  Jonrr  and  Sxvkbal  promiaon  in  » 
note  does  not,  like  a  release  to  one,  discharge  the  oth^  obligor. 

8lT0H  A  COTBNAlfT  IS  A  GoOD  DeFXNSE  TO  THE  COVENANTEE  in  an.  aotiOB 

against  both  promisors  on  the  note,  bat  the  plainti^  under  stat.  1834,  a 
189,  is  entitled  to  judgment  against  the  other  promisor. 
Payment  of  Half  the  Note  before  Due,  and  taking  at  par  the  note  of  a 
third  person  indorsed  by  the  plaintiff  without  recourse,  for  a  small  siiiii» 
constitute  a  sufficient  consideration  for  such  a  covenant. 

Assumpsit  on  a  joint  and  seyeral  promissory  note  for  five  han« 
died  and  fifty-one  dollars,  executed  by  the  defendants  Smith 
and  Adams.  Plea,  by  the  defendant,  Smith,  the  general  issue, 
the  defendant  Adams  being  defaulted.  Smith's  defense  was, 
that  before  the  note  was  due  the  plaintiff  agreed  with  him,  if  he 
would  pay  half  the  note  and  take  at  par  a  certain  note  for  a 
small  sum  of  one  Willis,  indorsed  by  the  plaintiff,  without  re- 
course, he  would  exonerate  and  discharge  him  from  payment  of 
the  other  half;  and  that  he,  the  said  Smith,  then  paid  said  half 
and  took  Willis'  note  as  agreed.  The  jury  were  instructed: 
1.  That  the  consideration  for  said  agreement  was  sufficient.  2. 
That  the  agreement  was  a  covenant  not  to  sue  Smith,  and  as  the 
plaintiff  had  recourse  against  the  other  debtor  alone,  the  agree- 
ment must  be  taken  as  equivalent  to  a  release  to  avoid  circuitj 
of  action.  3.  That  the  agreement  was  admissible  in  evidenoa 
under  the  general  issue. 

Farley  and  MsUen,  for  the  plaintiff. 

Hoar  and  Mann,  for  the  defendant. 

By  Court,  Wildb,  J.  This  case  turns  on  the  distinetion  be* 
tween  a  technical  release,  and  a  covenant  not  to  sue  one  of 
two  joint  obligors  or  promisors.  The  distinction  is,  that  a  re- 
lease to  one  of  two  joint  and  several  obligors  discharges  both, 
whereas,  a  covenant  with  one  not  to  sue  him,  is  not  to  be  con- 
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Btraed  as  a  release,  so  as  to  discharge  the  other  obligor.  This 
distinction  is  well  founded  on  principle,  and  is  supported  by  all 
the  authorities.  In  the  case  of  Lacy  t.  Kynaaton,  2  Salk.  575, 
which  was  an  action  on  a  joint  and  several  obligation,  it  was 
decided,  that  a  covenant  not  to  sue  one  of  the  obligors,  would 
not  operate  as  a  defeasance  or  release,  because  to  construe  it  so, 
would  discharge  the  other  obligor;  but  if  the  covenantee  had 
been  the  sole  obligor,  then  the  covenant,  although  not  a  release 
in  its  nature,  should  be  so  construed,  to  avoid  circuity  of  action. 
The  same  principles  were  laid  down  in  the  case  of  Dean  v.  Nevo* 
hall,  8  T.  B.  168.  That  also  was  an  action  on  a  joint  and  several 
bond,  and  the  defendant  pleaded  a  release  to  Taylor,  the  other 
obligor,  upon  which  issue  was  joined.  At  the  trial,  it  appeared, 
that  the  plaintiff  had  covenanted  not  to  sue  Taylor,  and  in  the 
deed  of  covenant  he  had  agreed,  that  in  case  he  should  sue, 
etc.,  that  deed  "should  be  a  sufiGicient  release  and  discharge  to 
all  intents  and  purposes,  both  at  law  and  in  equity,  to  and  for 
the  said  C.  Taylor,  etc.,  and  as  such  should  and  might  be 
pleaded  in  bar  by  him  the  said  0.  Taylor.''  Notwithstanding 
this  agreement,  it  was  held,  that  the  covenant  could  not  be 
pleaded  in  bar  as  a  release  and  discharge,  on  the  distinction 
laid  down  in  the  case  of  Lacy  v.  Kyna^on,  and  in  other  cases 

l'  there  cited.     And  these  decisions  are  approved  and  confirmed  in 

HtUlon  V.  Eyre,  6  Taunt.  289;  in  Rowley  v.  Stoddard,  7  Johns. 
207;  in  Shed  v.  Peirce,  17  Mass.  623;  and  in  Harrison  v.  do^e^ 
2  Johns.  448  [8  Am.  Dec.  444].  It  is,  therefore,  a  well-estab- 
lished principle,  that  although  an  actual  release  to  one  of  two 

\  joint  and  several  obligors  or  promisors  is  a  discharge  of  the 

debt,  and  consequently  may  be  pleaded  in  bar  by  both  of  the 
obUgors  or  promisors,  yet  that  a  covenant  or  agreement  with 
one  of  several  joint  obligors,  not  to  sue  him,  can  not  be  so 

'  pleaded.    For  if  such  a  covenant  or  promise  not  to  sue  were 

«.  allowed  to  operate  as  a  discharge  of  one  of  several  joint  prom- 

isors or  obligors,  the  creditor  could  have  no  remedy  against  the 
other  obligor  or  promisor,  although  he  had  expressly  or  im- 

^  pliedly  reserved  the  right  to  proceed  against  him. 

'  This  consequence  would  not  follow  if  the  obligation  or  prom- 

ise were  joint  and  several;  for  in  such  a  case  the  creditor  might 
Bue  the  party  with  whom  no  agreement  had  been  made,  and 
there  would  be  no  necessity  for  his  resorting  to  a  joint  action. 

\  But  if  on  this  distinction  the  matter  relied  on  by  the  defend- 

I  ant.  Smith,  would  amount  to  a  defense  to  the  whole  action  at 

I  common  law,  the  plaintiff  being  entitled  to  a  separate  action 

I 
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against  Adams,  yet  siuce  the  stat.  1834,  c.  189,  no  such  defense 
can  be  maintained  For  by  that  statute  the  plaintiff  is  en- 
titled to  have  judgment  against  Adams,  and  Smith  maj  defend 
himself,  we  think,  in  this  action,  in  the  same  manner  as  be 
could  if  the  action  had  been  brought  against  him  alone. 

It  is  objected,  that  there  was  no  consideration  for  the  agree* 
ment  with  Smith,  but  certainly  the  payment  of  half  the  note 
before  it  was  due,  and  taking  the  note  of  Willis  at  par,  was  a 
sufficient  consideration. 

We  are  of  opinion,  therefore,  that  the  plaintiff  is  entitled  to 
judgment  against  Adams,  and  that  Smith  is  entitled  to  judg- 
ment for  his  costs. 

Ck>y]ENANT  NOT  TO  SUB  OkE  OV  TwO  ObUGOBS  OB  PltOlCISOBS  dOM  DOt  !•- 

lease  the  demand  or  protect  the  other  from  niit:  Harriaon  v.  OZoie,  3  Am. 
Dec  444.  A  covenant  not  to  sue  generally  may  be  pleaded  aa  a  release,  hat 
a  covenant  not  to  sae  for  a  limited  period  can  not  be  so  pleaded  in  a  credit- 
or's action:  Clapper  v.  Union  Bank^  16  Id.  294. 

Release  of  One  Joint  Debtor  is  a  release  of  all:  AlUn  v.  SJuidbumt^s 
Ex*r,  25  Am.  Deo.  121;  Prince  v.  Lynch,  38  CaL  532,  537,  citing  the  princi- 
pal case.  So  a  release  of  one  of  several  joint  trespassers  releases  aU,  even 
thoogh  the  releasor  stipulates  that  it  shall  not  discharge  the  others:  EUis  ▼• 
Biizer,  15  Am.  Dec.  534.  In  Leonard  v.  JiMins,  13  Allen,  219,  the  foregoing 
decision  of  Ooodnow  v.  Smith  is  cited  to  the  i>oint  that  in  an  action  against 
two  or  more  defendants  jointly,  the  plaintiff  may,  under  the  statate  of  1834^ 
o.  189,  take  judgment  against  one  only,  if  only  one  is  foond  to  be  liable. 


Simpson  v.  MoFabland. 

[18  PioxEBnia,  427.] 

PLAiNTorr  IN  Replevin  must  Show  an  Unlawful  Takino  or  detentios 
to  support  the  issue  on  his  part  under  a  plea  of  71071  eepU, 

Defendant  can  not  Have  Judqboent  for  a  Rbturn  of  the  property 
where  he  prevails  under  a  plea  of  nan  cepU  in  replevin,  but  he  may  hava 
a  return  awarded  where  he  pleads  property  in  hioiself  or  another. 

Non  Cepit  and  Pbofebty  in  Another  hat  be  Pleaded  tooethkr  in 
replevin. 

In  Replevin  by  a  Mortoaoee  against  the  Mortgagor  of  chattels,  where 
the  mortgage  was  not  recorded  in  the  proper  county,  and  the  goods 
have  been  attached  by  a  creditor  of  the  mortgagor,  the  defendant,  upon 
a  judgment  of  nonsuit,  because  no  wrongful  taking  or  detention  was 
shown,  can  not  have  a  return  of  the  property  awarded,  ha  not  being 
entitled  to  the  possession  against  the  mortgagee,  nor  liable  to  the  attach* 
ing  officer. 

Replevin.    Pleas,  non  cepU  and  three  special  pleas,  the  sub- 
stance  of   which  is  stated  in  the  opinion,  upon  which  tba 
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plaintiff  joined  issue.  It  appeared  at  the  trial,  that  the  defend- 
ant, who  resided  in  Cambridge,  mortgaged  the  property  in 
question,  consisting  of  certain  household  goods,  to  the  plaintiff, 
on  NoTcmber  13,  1832,  to  secure  a  certain  debt,  and  that  the 
mortgage  was  recorded  in  the  town  clerk's  office  in  Boston, 
December  8,  1832,  and  in  the  town  clerk's  office  in  Oambridge, 
July  29,  1833,  but  that  on  July  26,  1833,  the  property  was 
attached  by  one  Edwards,  a  deputy  sheriff,  at  the  suit  of  a 
creditor  of  the  defendant,  who  afterwards,  to  wit,  in  March, 
1834,  obtained  judgment  in  said  suit.  The  writ  in  the  present 
euit  was  issued  March  15,  1834,  and  a  day  or  two  prior  thereto 
the  plaintiff,  by  his  agent,  had  demanded  the  goods  of  the  de- 
fendant, who  pointed  them  out  to  him,  and  made  no  objection 
to  his  taking  them.  The  agent  was  preyented  from  taking 
them  by  one  Richardson,  the  owner  of  the  house  where  they 
were,  under  whom  the  defendant  had  been  tenant,  but  had 
surrendered  his  lease  before  the  attachment.  Richardson  had 
receipted  for  the  property  to  the  attaching  officer,  and  had 
appointed  certain  parties,  to  whom  he  gaTe  an  oral  lease  of  the 
bouse,  as  keepers.  Other  facts  appear  from  the  opinion.  A 
nonsuit  was  entered,  subject  to  the  opinion  of  the  whole  court 
npon  the  facts. 

Farley  and  BuUrick^  for  the  plaintiff. 

Mdien,  contra. 

By  Court,  Morton,  J.  The  case  was  substantially  tried  on  the 
plea  of  nan  cepU,  And  we  are  clear  in  the  opinion,  that  there 
was  not  evidence  enough  to  support  the  action  on  this  plea. 
The  plaintiff,  to  maintain  this  issue  on  his  part,  must  prove 
either  an  unlawful  taking  or  an  unlawful  detention:  Badger  y. 
Pkinney,  15  Mass.  359  [8  Am.  Dec.  105];  Baker  t.  Fates,  16  Id, 
147;  Marston  t.  Baldvyin,  17  Id.  606. 

It  is  not  pretended  that  the  defendant  wrongfully  took  the 
goods  from  the  plaintiff.  The  plaintiff  had  formerly  sold  and 
delivered  them  to  the  defendant,  and  never  afterwards,  and 
before  the  service  of  this  writ,  had  or  claimed  possession.  Nor 
is  there  any  better  ground  for  maintaining  that  the  defendant 
wrongf  uUy  obtained  them.  He  showed  them  to  the  plaintiff, 
and  made  no  objection  to  his  taking  them.  They  had  been  at- 
tached at  the  suit  of  a  creditor  of  the  defendant;  the  legal 
possession  was  in  Edwards,  the  officer;  and  the  actual  custody 
in  his  servant  Richardson,  the  receiptor. 

The  let^r  which  the  plaintiff  relies  upon  can  not  avail  hinu 
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If  it  contained  a  clear  confession  of  the  defendant,  which  it 
does  not,  it  would  not  control  the  facts  fully  prored  by  the  tes- 
timony of  the  plaintiff's  own  unquestioned  witness.  It  is  reiy 
manifest  that  here  was  neither  a  taking  nor  a  detention;  and 
the  nonsuit  must  therefore  stand. 

But  now  arises  the  more  difficult  question,  whether  the  de- 
fendant is  entitled  to  a  return.  The  plea  of  rum  cepii  admits 
the  property  to  be  in  the  plaintiff;  and,  of  course,  on  that  plea 
the  defendant  can  not  have  judgment  for  a  return.  **  On  the 
plea  of  non  cepU  he  can  not  have  a  return :"  Holmes  t.  Wood, 
6  Mass.  1;  1  Williams'  Saund.  347,  uote  1.  In  England,  the 
defendant  can  never  have  a  return,  unless  he  plead  property 
in  himself  or  another,  or  make  avowry  or  conusance:  Wildman 
V.  Norlh,  2  Lev.  92;  Butcher  v.  Porter,  1  Salk.  94;  Bull.  N.  P. 
64.  But  in  this  state  we  have  relaxed  the  strictness  of  the 
English  form  of  pleading  in  replevin,  as  well  as  in  other  cases. 
And  avowries  are  less  frequently  resorted  to  now  than  formerly: 
Quincy  v.  EdU,  1  Pick.  361  [11  Am.  Dec.  198.] 

But  the  general  principle  is  the  same  here  and  in  England. 
Whenever  upon  the  pleadings  it  appears  that  the  defendant  is 
entitled  to  a  return,  he  will  have  judgment  for  it;  otherwise  he 
will  not.  Thus  on  a  plea  in  abatement,  when  the  defendant 
prevails,  but  no  facts  are  stated  in  the  plea  or  suggested  on  the 
record,  showing  that  he  has  a  right  to  the  possession,  he  can 
not  have  a  return :  Oould  v.  Barnard,  3  Mass.  199.  But  if  the 
plea  in  abatement  shows  that  the  plaintiff  is  not  entitled  to  hold 
possession,  the  court,  in  rendering  judgment,  will  award  a  re- 
turn. Thus  when  the  defendant,  in  his  plea,  alleges  property 
in  himself  or  a  stranger,  he  is  entitled  to  be  restored  to  the  pos- 
session, either  because  the  property  is  in  him  or  because  he  is 
accountable  for  it  to  the  true  owner;  SdUcold  v.  Shelion,  Oro. 
Jac.  519;  Presgrave  v.  Saunders,  2  Ld.  Baym.  984.  And  al- 
though it  may  appear  that  at  the  time  to  which  the  pleas  must 
refer,  viz.,  that  of  the  service  of  the  replevin,  the  property  was 
in  the  defendant,  and  he  was  then  entitled  to  the  possession, 
yet  if  it  also  appear  that  by  subsequent  events  and  before  the 
rendition  of  judgment,  his  right  has  ceased,  he  can  not  have 
judgment  for  a  return.  Buller  (N.  P.  54),  referring  to  Dan- 
ville, 652,  says:  '*  Where  by  matter  subsequent  he  is  not  to 
have  the  thing  for  which  the  distress  was  taken,  there  he  will 
not  be  entitled  to  a  return."  And  in  Wheeler  v.  Train,  4  Pick. 
168,  where  it  appeared  at  the  time  of  the  trial  that  the  plaintiff 
was  not  entitled  to  recover  because  the  chattels  were  undef 
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lease,  and  the  lessee's  interest  bad  been  attached  by  the  de- 
fendant, but  before  judgement  was  rendered  the  plaintiff  became 
entitled  to  the  possession  by  the  expiration  of  the  lease,  the 
court  rendered  judgment  for  the  defendant,  but  refused  to 
award  a  return.  It  would  have  been  not  only  useless,  but  un- 
just,* to  have  restored  the  chattels  to  the  defendant,  as  the 
plaintiff  might  have  recovered  them  back  immediately,  the  at- 
tachable interest  of  the  lessee  having  expired. 

We  have  already  shown,  that  on  the  plea  of  non  cepU  the  de- 
fendant is  not  entitled  to  a  return.  If  he  can  claim  it  at  all,  it 
must  be  upon  some  of  his  special  pleas.  This  renders  it  neces- 
sary briefly  to  examine  them. 

In  the  first  special  plea,  the  defendant  alleges  that  the  goods 
were  his  property,  that  Edwards,  a  deputy  sheriff,  attached  them 
at  the  suit  of  one  of  his  creditors,  who  recovered  a  judgment 
which  had  not  been  satisfied,  and  that  the  goods  weie  held  bj 
Edwards  by  virtue  of  the  attachment. 

The  second  special  plea  is  the  same  as  the  firsts  except  that 
instead  of  alleging  that  the  goods  were  held  by  Edwards,  it  al- 
leges that  they  **  were  in  the  custody  and  keeping  of  one  Rich- 
ardson, as  the  servant  of  said  Edwards,  and  to  whom  said 
goods  had  been  delivered  by  said  Edwards  to  be  kept,  in  and 
by  virtue  of  said  attachment." 

The  third  special  plea  alleges,  that  the  property  was  in  Rich- 
ardson, and  not  in  the  plaintiff. 

To  all  these  pleas,  the  plaintiff,  denying  that  the  property 
and  possession  are  as  stated,  reaffirms  that  the  property  is  in 
himself;  upon  which  issue  is  joined. 

The  first  question  which  has  been  raised  and  argued  upon 
these  pleadings  is,  whether  they  are  not  so  inconsistent  and  re- 
pugnant as  by  the  rules  of  double  pleading  to  be  inadmissible. 
There  certainly  seems  to  be  some  absurdity  in  trying,  in  the 
same  case,  pleas  so  contradictory  and  irreconcilable  as  some  of 
these  seem  to  be.  For  if  the  defendant  never  took  the  goods, 
what  does  it  matter  whose  they  are  ?  He  certainly  can  not 
claim  to  have  the  possession  of  them.  But  it  is  not  easy  to  say 
how  far  in  inconsistency  double  pleas  may  go,  or  what  pleas 
which  may  be  tried  }yf  tiie  same  forum,  may  be  deemed  so  re- 
pugnant as  not  to  be  allowed  to  be  pleaded  together.  In 
Oom.  Dig.,  Pleader,  E  2,  many  instances  of  double  plead- 
ing are  cited  where  the  pleas  are  quite  as  inconsistent  as  these. 
And  it  is  there  said,  and  also  in  Barnes,  864,  that  in  replevin. 
non  cepUf  property  in  another,  and  liberum  ienemenium  are  al« 
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lowed.  This  Beems  to  sapport  this  mode  of  pleading.  Bat  if 
the  special  pleas  are  admissible,  and  we  are  inclined  to  think 
they  are,  they  will  not  change  the  aspect  of  the  case. 

Although  the  facts  are  not  brought  before  as  and  spread  on 
the  record,  by  a  special  verdict,  as  in  Wheder  y.  2h»m,  yet  wa 
have  them  in  a  form  not  less  authentic.  Facts  reported  by  the 
jndge  who  tried  the  cause,  are  not  of  less  verity  or  leas  within 
our  cognizance,  for  many  purposes,  than  if  they  were  brought 
before  us  by  a  special  plea  or  verdict.  From  the  report  in  this 
case,  it  is  perfectly  clear  that  the  plaintiff  can  not  sapport  his 
action,  and  not  less  clear  that  the  defendant  has  no  right  to  the 
possession  of  the  goods. 

As  against  the  defendant  the  plaintiff  manifestly  had  a  right 
to  the  possession.  His  mortgage,  though  by  reason  of  its  not 
having  been  recorded  in  the  town  where  the  mortgagor  resided, 
it  would  not  avail  him  against  a  bona  fide  sale  by  the  mortgagor 
or  an  attachment  by  a  creditor  of  Uie  mortgagor,  yet,  as  be- 
tween the  parties,  was  valid:  Stai  1832,  c.  167.  See  also  Bey. 
Stat.,  c.  74,  sec.  5.  The  condition  was  broken;  the  plaintiff 
had  a  right  to  take  possession  under  it,  and  of  this  the  defend- 
ant could  not  complain.  There  is  no  ground  upon  which  the 
court  could  restore,  or,  more  correctly  speaking,  transfer  the 
goods  to  the  defendant.  He  is  not  entitled  to  possession  as 
general  owner,  against  the  mortgagee;  he  has  no  special  prop- 
erty in  them;  and  he  stands  in  no  such  relation  to  the  officer 
or  creditor,  as  to  render  him  accountable  to  either  of  them. 

Furthermore,  should  we  award  a  return,  it  would  not  exempt 
the  plaintiff  from  his  liability  to  Edwards.  The  writ  of  re- 
plevin would  not  justify  the  plaintiff  in  taking  the  goods  from 
Edwards,  who  had  the  legal  possession  and  the  actual  custody, 
by  his  servant.  This  was  a  trespass,  for  which  he  will  be  liaUe, 
whether  we  order  a  return  or  not. 

But  if  we  disregard  the  facts  reported,  and  look  only  to  Vbm 
pleadings,  the  defendant's  claim  of  a  return  can  not  be  sup- 
ported. The  plea  of  property  in  the  receiptor  most  obviously 
must  fail,  for  he  had  neither  property  nor  possession:  Oamman-- 
weaUh  v.  Horse,  14  Mass.  217.  The  two  other  special  pleas, 
after  setting  forth  by  way  of  inducement,  a  general  property 
in  the  defendant,  allege  a  special  property  in  Edwards.  The  evi- 
dence would  undoubtedly  support  these  issues  on  the  part  of  Vbm 
defendant;  for  the  mortgage  was  of  no  avail  against  this  attacb- 
ment.  At  the  time  to  which  the  pleas  refer,  the  time  the  goods 
were  replevied,  the   officer  had  a  lien  upon  them  which   en* 
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titled  him  to  hold  possession.  But  the  pleas  also  show  facts 
from  which  it  appears,  that,  at  the  trial,  the  attachment  was 
dissolved  by  lapse  of  time.  So  that  though  the  o£Scer  might 
seize  the  goods  on  an  execution,  if  he  had  one,  and  could  find 
them,  yet  he  could  not  hold  them  by  virtue  of  his  original  at* 
tachment.  Therefore,  by  the  authority  of  Wheeler  t.  Train^ 
upon  the  facts  shown  in  the  pleas,  there  is  no  ground  for  a 
return. 

We  feel  the  greater  satisfaction  in  following  out  the  legal 
principles  to  this  result,  because  it  makes  the  nearest  prac- 
tical approximation  to  exact  justice  between  the  parties.  While 
the  plaintiff  should  have  the  greatest  benefit  which  he  can  de- 
rive from  his  mortgage,  without  infringing  the  rights  of  inno- 
cent parties,  the  consequences  of  his  own  negligence  should 
fall  on  himself,  rather  than  on  the  more  careful  and  vigilant 
creditors,  who  attached  the  goods  before  his  mortgage  wa» 
legally  recorded.  And  while  he  will  hold  the  property,  he  will 
be  liable  to  a  suit  by  the  attaching  officer,  in  which  the  measure 
of  damages  will  be  the  amount  of  the  creditor's  claim,  leaving 
the  balance  to  pay  the  plaintiff's  demand  as  far  as  it  will  go: 
Boydeii  v.  Moore,  11  Pick.  362. 

Judgment  for  defendant  for  costs,  but  no  return. 


Replevin  Lies  vob  Unlawful  Taking  oa  Detention  or  Chattels:  8e* 
Crocker  v.  MauTi,  26  Am.  Dec.  684,  and  other  cases  iu  this  series  cited  in  the 
note  thereto. 

Pbopertt  in  a  Stranoer  mat  be  Pleaded  in  Replevin:  Marsh  v.  Pier^ 
26  Am.  Dea  131 ;  and  under  such  a  plea  the  defendant  may  prove  that  a  sale- 
by  such  stranger,  under  which  the  plaintiff  claims,  was  fraudulent:  Quincy  v. 
Hall,  11  Id.  198. 

Awarding  a  Return  in  Replevin. — A  return  will  not  be  awarded  upon 
judgment  in  favor  of  the  defendant  in  an  action  of  replevin,  whore,  from  a. 
view  of  all  the  facts  of  the  case,  it  appears  that  at  the  time  the  writ  was  sued 
out,  or  by  reason  of  events  subsequently  occurring  before  the  rendition  of 
Judgment,  the  defendant  is  not  entitled  to  the  possession  of  the  goods:  Bart" 
kU  V.  Kidder,  14  Gray,  452;  Davis  v.  Harding,  3  Allen,  303;  \Vart  River  R, 
R.  Co.  V.  Vil}bard,  114  Mass.  463,  all  citing  Simpson  v.  McFarland.  But,  in. 
opposing  a  return,  the  plaintiff  must  bring  himself  within  some  of  the  exoef^ 
tions  to  the  general  rule  requiring  a  return  where  the  verdict  is  for  the  de> 
fendant  on  an  ivne  of  propwty  and  right  of  possession:  Barry  v.  0\ 
103  Id.  522. 
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GOMMONWEAI/TH  V.  RiOHAEDS. 

[18  Pxcnaamro^  484.] 

BviDSROS  0W  What  a  Dbckased  Witnxss  Testotkd  on  a  Fobmxb  Trial 
of  the  same  cause  is  admissible  in  a  criminal  case  againM  the  defendant^ 
and  this  is  no  infringement  of  the  constitutional  requirement  that  tlM 
accused  shall  be  confronted  with  the  witnesses  against  him. 

DwcEASSD  Witness'  whole  Testimont  in  his  own  Woads  most  be  proved, 
in  saoh  a  case,  and  not  merely  the  sabetance  of  what  he  swore  to^  as 
shown  by  other  witnesses,  though  testifying  from  notes  taken  at  th* 
time. 

IsDioncsNT  for  perjury,  tried  at  the  eommon  pleas.  One 
Hopkins,  a  witness  against  the  aooused  at  the  preliminary  ex* 
amination,  having  sinoe  deceased,  the  prosecution  introduced 
Adams  and  Keith  as  witnesses  to  prove  what  Hopkins'  testi- 
mony was  at  the  examination.  They  testified  by  the  aid  of 
notes  taken  at  the  time,  but  could  not  give  the  witness'  exact 
words,  but  only  the  substance  of  his  testimony,  though  one  of 
them  said  he  was  confident  as  to  the  verbs  and  substantives, 
but  not  as  to  the  prepositions  and  conjunctions  used  by  Hop- 
kins. The  evidence  was  admitted  against  the  defendant's  ob- 
fections.  Verdict  of  guilty.  The  defendant  excepted  to  thtt 
ruling  admitting  the  said  evidence. 

W*  Brighanif  for  the  defendant. 

Austin,  aUomey-generalf  for  the  commonwealth. 

By  Court,  Putnam,  J.  The  question  is,  whether  the  testi- 
mony of  Messrs.  Adams  and  Keith,  of  what  S.  Hopkins  swore 
to  before  the  magistrate  upon  the  examination  of  the  defend- 
ant, on  the  charge  of  perjury,  is  competent  evidence. 

It  has  been  contended  for  the  defendant,  that  the  admissioii 
of  such  evidence  is  directly  against  the  twelfth  article  of  the 
bill  of  rights,  which  provides,  that  in  criminal  cases  the  sub- 
ject shall  have  a  right  **  to  meet  the  witness  against  him,  face 
to  face.'* 

Now  the  defendant  did  meet  the  witness  who  has  deceased, 
face  to  face,  and  might  have  cross-examined  him  before  the 
magistrate  touching  this  accusation.  Was  it  competent  for  the 
witnesses,  who  testified  at  the  trial  in  the  court  of  common 
pleas,  in  the  presence  of  the  prisoner,  to  state  what  Hopkins, 
who  is  now  deceased,  did  swear  to  before  the  magistrate  in  the 
presence  of  the  prisoner?  We  do  not  think  that  the  case  falls 
within  the  constitutional  objection.  That  provision  was  made 
to  exdude  any  evidence  by  deposition,  which  could  be  given 


Oct.  1836.]         COMKOKWEALTH  V.  BiCHABDS.  609 

orally  in  the  presence  of  the  accased,  but  was  not  intended  to 
affect  the  question  as  to  what  was  or  was  not  competent  eri- 
dence  to  be  given  face  to  face  according  to  the  settled  roles  of 
Che  common  law.  In  trials  for  marder,  for  example,  the  dying 
declarations  of  the  party  as  to  the  fact  of  haying  received  the 
death- wound  from  the  party  accused,  and  the  circumstances  at- 
tending, have  been  proved  by  persons  who  were  present  and 
heard  and  could  make  oath  to  such  declarations.  They  are  not 
considered  as  hearsay  evidence,  for  being  made  under  the  ap- 
prehension of  immediate  death,  they  are  justly  supposed  to  be 
entitled  to  all  the  credit  which  would  be  given  to  them,  if  the 
declarant  made  them  upon  oath.  Such  declarations,  made 
when  the  accused  was  not  present,  are  admissible  in  evidence: 
Peak.  Ev.  60;  Bex  v.  Badboume,  Leach,  612;  and  were  not  in- 
tended to  be  excluded  or  touched  by  the  provision  dted  from 
the  bill  of  rights. 

We  think  it  to  be  very  dear,  that  testimony  of  what  a  deceased 
witness  did  testify  on  a  former  trial  between  the  same  pariiea 
on  the'  same  issue,  is  competent  evidence.  The  rule  is  thus 
well  stated  in  2  Lilly  Abr.  746:  **  If  one  who  gave  evidence  on 
a  former  trial,  be  dead,  then,  upon  proof  of  his  death,  any 
person  who  heard  him  give  evidence  and  observed  it,  shall  be 
admitted  to  give  the  same  evidence  as  the  deceased  witness 
gave,  provided  it  were  between  the  same  parties."  I  cite  the 
passage  for  the  expression  ''shaU  be  permitted  to  give  the 
same  evidence,"  which  the  deceased  gave.  It  is  to  be  the  same, 
not  a  part,  not  the  effect  or  substance,  but  the  whole  evidence 
which  the  deceased  witness  gave,  touching  the  matter  or  issue 
in  controversy:  1  Ph.  Ev.,c.  7,  sec.  7;  MUea  v.  (yHara,^  Binn. 
Ill;  Pyiee  v.  Grouch,  1  Ld.  Baym.  780;  Mdvin  v.  Whiimg,  7 
Pick.  79;  Bull.  N.  P.  242  ei  seq.  In  Finn  v.  0(mm(mu)eaUh,  6 
Band.  708,  the  court  confined  this  rule  of  evidence  to  civil 
causes:  **  We  can  not  find  the  rule  has  ever  been  allowed  in  a 
criminal  case."  But  the  rules  of  evidence  in  civil  and  in  crim- 
inal cases  are  generally  the  same.  And  this  rule  was  recog- 
nized in  the  information  against  Buckworth,  T.  Baym.  170,  for 
perjury  in  a  case  of  ejectment.  The  defendants  pleaded  not 
guilty;  and  to  prove  the  peijary,  a  witness  was  produced  to 
prove  what  one,  who  had  since  died,  swore  upon  the  first  trial. 
Keylingy  0.  J.,  would  not  allow  it,  because  the  former  trial  was 
betwixt  other  parties.  Twisden  and  Morton,  contra,  and  it  was 
allowed.  Now  Eeyling  did  not  contend,  that  such  evidence 
was  not  competent,  if  it  were  between  the  same  pttrtie^:  Vide 

Am.  Oaa  Vox-  ZXIX-M 
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S.  O.y  1  Sid.  377,  where  ihe  particnlar  eyidence  given  by  ihe 
defendant  is  set  forth. 

It  is  stated  in  Gilb.  Er.  889,  that  exceptions  to  the  rnles  as 
to  hearsay  evidence  applicable  to  ancient  customs,  do  not  apply 
to  criminal  cases.  But  in  the  case  of  the  United  States  v.  Wood,  8 
Wash.  0.  0.  440,  for  robbing  the  mail,  such  evidence  is  held  to 
be  admissible.  Bache  was  allowed  to  testify  what  Hare  swore 
to  at  a  former  trial;  but  he  could  not  do  it.  He  could  swear  to 
what  he  thought  was  the  substance  and  effect  of  it.  He  was 
allowed  to  refresh  his  recollection  by  reference  to  the  minutes 
which  he  had  taken  at  the  time;  but  he  was  rejected,  because 
he  could  not  say  that  he  recollected  the  words  of  Hare,  although 
he  felt  the  most  entire  confidence  that  he  had  taken  them  as  the 
witness  uttered  them.  Now  this  was  right;  for  unless  he  could 
give  the  words,  how  can  it  be  said  to  be  the  same  evidence  thai 
the  deceased  witness  gave?  It  is  the  mere  inference;  but  the 
jury  should  draw  the  inference  from  the  words  which  the  de- 
ceased witness  used.  So  in  Bex  v.  JcXHffe,  4  T.  B.  290,  a  vrit- 
ness  was  called  to  prove  what  Lord  Palmerston  had  sworn  to 
at  a  former  trial,  and  was  rejected,  because  he  would  not  un- 
dertake to  give  the  very  words,  but  merely  their  effect,  or  sub- 
stance. 

But  the  whole  of  what  the  deceased  witness  said  should  be 
proved.  Some  part  which  was  said  and  not  recollected,  might 
certainly  limit  and  qualify  the  meaning  of  the  words  which  are 
recollected.  Hence  it  is,  that  persons  who  are  in  hearing,  who 
are  favorably  inclined  to  one  party,  may  recollect  a  particular 
expression,  which  conformed  to  their  wishes,  and  wholly  omit 
the  words  of  qualification;  while  others,  who  incline  towards 
the  other  side,  will  remember  the  words  of  qualification  and 
forget  or  take  no  notice  of  the  particular  expression.  We  see 
this  exemplified  very  frequently  in  trials  before  juries.  How 
common  it  is,  for  the  counsel  engaged  in  the  cause  to  disagree 
as  to  what  the  witness  has  sworn  to  recently.  One  notes  down 
upon  paper  or  treasures  up  in  his  mind,  what  he  considers  to  be 
favorable,  and  disregards  the  rest,  while  the  other  recollects  the 
rest  with  great  clearness.  And  it  is  not  unusual  that  the  court 
understood  the  witness  to  state  the  matter  differently  from  what 
the  counsel  on  either  side  suppose  was  the  evidence.  The  diffi- 
culty is  increased  by  the  length  of  time  which  has  elapsed  be- 
tween the  time  when  the  testimony  of  the  deceased  witness  was 
given,  and  the  statement  of  it  by  the  living  witness  who  heard  it. 

To  be  worth  anything  the  whole  of  what  the  deceased  wit- 
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ness  said  upon  the  matter  should  be  stated;  and  if  you  get  the 
whole,  it  is  very  defective;  for  you  can  not  have  a  true  repre- 
sentation of  the  countenance,  manner,  and  expression  of  the 
deceased  witness,  which  either  confirmed  or  denied  the  truth 
of  the  testimony.  The  false  witness  can  npt  endure  the  stings 
of  his  wounded  conscience;  his  countenance,  and  his  deport- 
ment will,  in  spite  of  his  endeavors  to  the  contrary,  by  signs 
as  clear  and  intelligible  as  they  are  inexpressible,  declare,  that 
the  story  which  he  has  just  sworn  to,  is  a  lie. 

These  considerations  induce  us  to  require  full  proof  of  all 
that  the  deceased  witness  swore  to.  His  words,  and  not  the 
synonymous  words  of  him  who  states  his  testimony,  are  to  be 
recited.  lu  WUbur  v.  Selden,  6  Cow.  162,  the  court  held,  that 
the  words  of  the  deceased  witness  should  be  given,  and  not  the 
substance  of  them.  It  is  true,  that  this  strictness  will  gen- 
erally exclude  such  testimony;  for  if  the  evidence  of  a  deceased 
witness  was  minute  and  protracted  and  related  to  a  transaction 
which  was  of  a  complicated  character,  it  would  seem  to  be  al- 
most incredible  that  any  person  could  with  certainty  recite  it. 
If  he  undertook  to  do  it,  it  is  very  likely  he  would  lose  as  much 
in  credit,  as  he  should  assume  in  positiveness.  If  the  evidence 
related  to  a  single  fact,  for  example,  whether  the*  witness  did 
or  did  not  see  A.  B.  sign  such  a  note,  the  answer  might  well 
be  recollected. 

To  apply  this  reasoning  and  the  authorities  which  are  cited 
at  the  bar,  to  the  case  under  consideration,  we  think  it  to  be 
veiy  clear,  that  there  was  not  legal  and  sufficient  evidence 
given  by  Mr.  Adams  or  by  Mr.  Keith,  of  what  Hopkins,  the 
deceased  witness,  swore  to.  They  say  they  can  not  give  the 
exact  words,  but  their  substance  from  recollection  aided  bjr 
notes  of  his  testimony  taken  at  the  tiiaL  And  this  sort  of  evi- 
dence was  rejected  by  the  circuit  court  of  the  United  States  in 
the  case  of  the  United  States  v.  Wood,  before  cited.  The  case 
at  bar  is  not  certainly  more  favorable  for  the  government  than 
that  was. 

The  result  follows,  that  the  verdict  must  be  set  aside,  and  a 
new  trial  be  had  at  the  bar  of  the  court  of  common  pleas  for  thia 
county. 

EVIDXNOB  AB  TO  WHAT  DXCXASXD  OB  ABSENT  WrTNSSS  SWORS  AT  A  FOBMXB 

Tbial,  ftdmiasibility  of:  See  MagUl  v.  Kat^man^  S  Am.  Dea  713  and  note; 
DrayUm  ▼.  Wtii»t  9  Id.  718;  Crary  v.  Sprague^  27  Id.  110  and  note;  State  v. 
De  Witt,  Id.  371.  That  evidence  of  what  deceased  witness  testified  on  a  for* 
mer  trial  is  admissible,  is  held,  citing  the  principal  case,  in  Warrtn  v.  NlekoU^ 
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«  Mete.  264,  and  Taleyr.  Camatoek,  112  Mass.  268.  So  in  criminal  m  weU  m 
civil  cases:  United  States  ▼.  Macomb^  5  McLean,  289,  oonunenting  on  Com- 
wnomoeaUh  v.  Bkltards  as  "a  case  very  moch  like**  the  one  before  the  oonrL 
The  rule  on  this  sabject  in  Massachusetts  is  held  with  great  strictness  as  laid 
down  in  the  principal  case,  that  the  whole  of  the  deceased  witness*  testiBuny, 
regmrding  the  matter  in  controversy,  must  be  introduced,  and  not  merely  a 
part  of  it :  Woods  v.  Keyes,  14  Allen,  238;  and  that  the  witness  called  to  prore 
what  the  deceased  witness  swore  must  be  able  to  state  the  language  in  which 
the  testimony  was  given,  "substantially  and  in  all  material  particolara:" 
Warrtn  v.  Nichols,  G  Mete  267;  Cm-ey  v.  Janes^  15  Gray,  545;  TaU  ▼.  Cbm- 
siock,  112  Mass.  269,  all  approving  the  principal  case  as  authoritative  on  this 
point.  But  this  doctrine  is  denied  in  IgUhart  v.  Jemegan^  16  HL  520,  and 
Unked  Stales  v.  Maemsb,  5  McLean,  286, 294  ti  seq,;  and  it  is  held  that  it  ia 
sufficient  in  such  a  case  to  prove  by  the  witness  called,  snbstantially  what 
the  deceaaed  witness  testified  upon  the  particular  subject  of  inqoiry. 


Jones  v.  Rice. 

P8PlOIBBSmto4«0.] 

GoiiFouirDDro  ▲  MiSDXicsAaroB  is  as  Iluoal  OoairoiiUTioir  iob  a  Noi^ 
jmd  avoids  it. 

Assumpsit  on  a  note.  The  defense  was  that  the  note  was 
founded  on  an  illegal  consideration,  and  the  court  so  ruled, 
^hen  the  praintiff  submitted  to  a  nonsuit,  subject  to  the  opin- 
ion  of  the  whole  court.    The  opinion  sufficiently  states  the  facts. 

JHoar,  for  the  plaintiff. 

S.  H.  Mann,  for  the  defendant. 

By  Court,  Putnam,  J.  The  facts  reported  disclose,  that 
divers  persons  committed  an  aggravated  riot  and  assault  upon 
the  plaintiff  and  others,  and  that  the  note  was  given  partly  for 
the  damages  and  expenses  which  the  plaintiff  and  others  had 
sustained,  and  partly  for  their  agreement  no  further  to  prose- 
<;ute  for  the  offense  against  the  public.  The  sum  of  fifty-two 
dollars  was  given  for  the  damages  and  expenses,  and  one  hun- 
dred and  thirty- two  dollars  for  the  compounding  of  the  misde- 
meanor; part  was  paid  in  money,  and  the  balance  was  secured 
by  the  note  now  sued. 

Coses  have  been  cited  from  the  English  authorities  which 
Bustaiu  the  distinction  between  considerations  arising  from  the 
compounding  of  felonies,  which  is  admitted  to  be  illegal,  and 
the  compounding  of  misdemeanors,  which  is  alleged  to  be  law* 
fttl;  but  it  appears  that  there  is  a  conflict  in  the  decisions  upon 
this  matter.  In  Droffe  v.  Ibberson,  2  Esp.  643,  Lord  Eenyon 
lield,  that  the  consideration  for  settling  a  misdemeanor  waa 


Dot.  1836.]  JoNBB  V.  BiOK.  613 

good  in  law.  And  the  case  of  FaUowea  ▼.  Ibjflor,  7  T.  B.  476, 
pxoooeda  upon  tho  lame  prinotple.  It  was  there  held  by  Lord 
Kenyon  and  the  rest  of  the  court,  that  a  bond  given  to  the 
plaintiff  (who  was  dark  of  the  quarter  BeBsions,  and  who  was 
directed  to  proeecute  the  defendant  for  a  public  nniaanee),  con- 
ditioned to  remove  the  nuisance,  was  valid,  notwithstanding  il 
was  taken  by  the  plaintiff  for  his  own  use,  he  agreeing  not  to 
prosecute  for  the  nuisance. 

We  do  not  think  that  such  a  power  is  vested  in  individualsi 
It  would  enable  them  to  use  the  claim  of  the  government  for 
their  own  emolument,  and  greatly  to  the  oppression  of  the 
people.  It  has  a  direct  tendency  to  obstruct  the  course  of  the 
administration  of  justice;  and  the  mischief  extends,  we  think^ 
as  well  to  misdemeanors  as  to  felonies:  1  Buss,  on  Orimes,  210; 
Edgcombe  v.  Bodd,  6  East,  801. 

The  power  to  stop  prosecutions  is  vested  in  the  law  officers 
of  the  commonwealth,  who  use  it  with  prudence  and  discretion. 
If  it  were  given  to  the  party  injured,  who  might  be  the  only 
witness  who  could  prove  the  offense,  he  might  extort,  for  his 
own  use,  money  which  properly  should  be  levied  as  a  fine  upon 
the  cximinal  party  for  the  use  of  the  commonwealth.  The  case 
at  bar  furnishes  a  strong  illustration  of  the  illegality  of  such  a 
proceeding.  The  plaintiff  claimed  and  got  the  note  to  secure  to 
his  own  use  four  times  as  much  as  in  his  own  estimation  his  in* 
dividual  damage  amounted  to.  Now  the  sum  thus  secured  might 
be  more  or  less  than  the  rioters  woald  have  been  fined;  but 
whether  more  or  less  is  altogether  immaterial;  for  no  part  of  it 
belonged  to  the  party.  He  might  settle  for  his  own  damage 
from  the  riot;  but  it  would  enable  the  party  to  barter  away  the 
public  right  for  his  own  emolument,  if  we  were  to  hold  that  the 
consideration  of  this  note  was  lawful. 

We  are  all  of  opinion  that  the  nonsuit  must  stand. 


Iluegal  Gonsidxbation. — ^A  contract  whose  condderatxon  ia  tax  act  for- 
bidden by  law  or  public  policy  is  invalid  and  can  not  be  enforced:  See  Lkm  y. 
Siaie  Bank  of  Illinois,  25  Am.  Dec.  71,  and  other  cases  in  the  American  De- 
cisions collected  in  the  note  thereto.  See  also  Johnson  v.  Cooper,  24  Id.  602; 
Oroton  V.  WaUhborougfi,  26  Id.  530;  Spurgeon  v.  MeMvnin,  27  Id.  206; 
Myers  v,  Hodges,  Id.  319,  and  the  cases  cited  in  the  notes  to  those  decisions. 
In  Partridge  v.  Hood,  120  Mass.  403,  it  is  held,  approving  and  following 
Jones  T.  nice,  that  no  action  will  lie  npon  an  agreement  for  compounding  a 
misdemeanor  unless  it  appears  that  satisfaction  has  been  acknowledged  in» 
and  approved  by,  the  court  in  which  the  prosecution  was  pending,  aooocding 
to  the  Oea.  Stat.,  c.  170,  sec.  33,  and  a  171,  sec  28. 


\ 
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BOBDEN  V.  HiNGHAM  MuTUAL  FiRE  InS-  Co. 

[18  PlOKBBDIO,  638.] 

OvKBVALnATioN  OF  pROFERTT  Insu&ed  by  a  mutiud  uunraDce  company  in 
the  representation  made  by  the  insared,  whereby  an  insaranoe  is  effected 
to  an  amoant  exceeding  that  to  which  the  company  is  authorized  to  in- 
snre,  is  binding  if  there  be  no  fraud  or  concealment,  and  the  insnren 
knew,  or  had  full  means  of  knowing,  the  real  value  of  the  property,  and 
in  case  of  a  loss  the  company  is  liable  for  the  full  amount  of  the  policy. 

Assumpsit  on  a  policy  of  insurance  on  a  certain  dwelling- 
house,  barn,  and  shed,  for  the  sum  of  one  thousand  five  hundred 
dollars,  which  the  policy  stated  was  not  more  than  three 
fourths  of  the  value  of  the  property,  the  company  being  au« 
thorized  by  its  charter  to  insure  such  property  to  an  amount 
not  exceeding  three  fourths  of  its  value.  The  charter  also 
provided  that  losses  on  policies  were  to  be  paid  by  assess- 
ments on  the  members  in  proportion  to  their  premiums  and 
deposits,  but  not  beyond  double  the  amount  of  such  premiums 
and  deposits.  The  property  at  the  time  the  insurance  was 
effected  was  under  mortgage  to  the  parish  of  North  Bridge- 
water,  and  the  agent  for  the  company  through  whom  the  insur- 
ance was  made  was  the  treasurer  of  the  parish,  and  had 
possession  of  the  mortgage.  The  plaintiffs  had  purchased  the 
interest  of  the  mortgagor  and  taken  a  quitclaim  deed  from 
him.  The  plaintiffs  stated  in  their  representation  to  the  com* 
pany  that  the  buildings  were  under  mortgage.  The  value 
which  they  put  upon  the  property,  the  amount  of  the  loss,  and 
the  amount  of  the  mortgage,  are  stated  in  the  opinion.  The 
mortgagees  had  entered  for  foreclosure  before  the  lossoccnned. 
The  mortgage  was  unpaid  at  the  date  of  the  loss.  Other  faoti 
appear  from,  the  o^nion.  It  was  left  to  the  court  to  say  what, 
if  anything,  the  plaintiffs  should  recover. 

Beat,  for  the  plaintiffs. 

Eddy  and  Lincoln,  for  the  defendants. 

By  Oourt,  Putnam,  J.  The  defense  is  made  on  the  ground, 
that  the  plaintiffs  had  not  an  insurable  interest  to  the  amount 
of  one  thousand  five  hundred  dollars  insured  by  the  policy. 
The  dwelling-house  was  valued  at  one  thousand  seven  hundred 
dollars;  the  barn  and  shed  at  three  hundred  and  fifty  dollars; 
and  the  land  on  which  they  stood  was  worth  one  thousand  dol- 
lars; amounting  in  all,  to  three  thousand  and  fifty  dollars. 
There  was  a  mortgage  for  one  thousand  six  hundred  and  fifty  dol« 
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lars.  The  Talue  destroyed  hy  the  fire  was  one  thousand  eight 
hundred  and  fifty  dollars.  The  plaintiffs  represented  to  the  de- 
fendants, that  the  estate  was  mortgaged,  as  is  above  stated. 
And  the  plaintiffs  purchased  the  right  to  redeem,  by  a  deed  of 
quitclaim  from  the  mortgagor.  They  took  the  estate  subject 
to  the  mortgage;  and  the  mortgagees  have  entered  for  condition 
broken.  If  the  plaintiffs  do  not  redeem,  they  will  lose  the 
land;  for  they  have  no  recourse  against  the  mortgagor.  He 
has  made  no  covenant  to  2)ay  the  mortgage;  but  he  has  merely 
quitclaimed  to  the  plaintiffs  his  right  and  title  to  the  estate. 
Now,  if  the  amount  of  the  plaintiffs'  interest  should  be  limited 
by  deducting  the  amount  due  on  the  mortgage  from  the  esti- 
mated value  of  the  estate^  it  would  be  reduced  to  about  one 
thousand  three  hundred  dollars;  and  the  value  of  their  insura- 
ble interest,  being  not  more  than  three  fourths  of  the  value  of 
the  property,  according  to  that  hypothesis,  would  have  been 
less  than  one  thousand  dollars.  Yet  with  full  knowledge  of 
the  mortgage,  and  with  full  knowledge,  or  the  means  of  knowl- 
edge, of  the  actual  value  of  the  buildings,  the  defendants  un- 
dertake to  insure  to  the  amount  of  one  thousand  five  hundred 
dollars,  being  less  than  three  fourths  of  the  value  of  the  build- 
ings, as  estimated  in  the  policy. 

This  is,  indeed,  a  contract  of  indemnity;  but  we  are  to  con- 
strue it  according  to  the  true  intent  and  meaning  of  the  parties; 
and  we  are  not  at  liberty  to  make  a  new  contract  for  them.  The 
representation  of  the  plaintiffs  was  made  when  the  contract  was 
made.  It  became  then  of  vital  consequence  to  settle  the  value, 
because  the  premium,  the  deposit,  and  the  liability  of  the 
plaintiffs  to  assessments,  were  then  to  be  fixed  for  seven  yearn 
to  come.  We  do  not  know  what  strangers  would  have  consid- 
ered the  buildings  to  be  then  worth.  They  might  have  been 
worth  more  or  less  than  the  plaintiffs  estimated  them  to  be 
worth.  But  we  do  know  that  the  plaintiffs  estimated  their 
interest  in  them  to  be  worth  two  thousand  and  fifty  dollars,  not- 
withstanding^ the  mortgage;  and  the  defendants  agreed  to  it. 
If  it  were  not  so,  the  plaintiffs  would  not  get  the  security  by 
the  policy  for  which  they  paid,  against  the  risk  of  fire;  and  the 
defendants  would  get  an  amount  of  premium  and  deposit,  and 
a  right  or  claim  for  contribution  against  the  plaintifiia,  who  be- 
came members  of  the  company,  greatly  beyond  what  they  were 
entitled  to  have. 

If  a  great  calamity  by  the  destruction  of  property  insured 
against  fire  had  happened,  and  assessments  had  been  made 
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upon  tbe  members,  we  think  the  plaintidb  coald  not  have  been 
allowed  to  claim  a  deduction  from  their  contribution,  {ffemium, 
and  deposit,  on  tbe  ground  of  an  ovenraluation.  The  answer 
would  have  been  ready  and  effectual.  The  defendants  would 
have  said,  "  We  took  your  own  estimate  of  the  Talue;"  and  the 
plainti£Es  would  have  been  concluded  by  it  And  now,  when 
the  defendants  come  for  an  allowance,  and  claim  to  make  the 
same  objection,  we  think  the  plaintiffs  may  well  answer,  ''  You 
have  accepted  our  estimate,  and  are  bound  by  it  as  well  as  we 
are/'  We  think  that  the  parties  did  not  intend,  that  the  value 
of  the  buildings  insured  should  thereaf terwards  be  drawn  into 
question.  The  plaintifb  made,  and  the  defendants  accepted 
the  estimate;  and  the  contract  was  made  upon  that  basis.  No 
fraud,  concealment,  or  gaming,  is  suggested. 

We  are  all  of  opinion,  that  the  plaintifb  are  entitled  to  re- 
cover the  whole  amount  insured,  it  being  less  than  the  amount 
destroyed  by  the  fire. 

Defendants  defaulted. 

OvxRVALUATioir  OF  Insuksd  Pbopxbtt. — ^It  ii  obvious  that  an  ezoMtive 
overvolnation  of  property  upon  which  insurance  is  asked  by  the  applicant 
for  the  insnrance,  may  operate  as  a  fraud  upon  the  insurer  and  induce  him  to 
undertake  a  risk  which  he  would  not  otherwise  assume;  and  that  under 
some  circumstances  such  an  overvaluation  ought  to  be  held  to  avoid  the 
contract.  But  on  the  other  hand,  it  is  equally  obvious  that  if  every  appli- 
cant for  insurance  were  held  to  the  strictest  accuracy  in  the  valaation  placed 
upon  his  property,  and  if  the  policy  were  to  be  declared  void  for  every  over* 
estimation  of  value  which  the  owner  of  property  might  be  led  to  put  upon 
it,  by  his  pride  of  proprietorship,  the  contract  of  insurance  would  furnish  a 
very  uncertain  security  against  loss.  It  is  therefore  clear  that  upon  the 
plainest  principles  of  justice,  the  rule  of  law  upon  the  subject  of  avoiding 
policies  of  insurance  because  of  overvaluation  of  the  insured  property 
should  be  such  as,  on  the  one  hand,  to  punish,  and  thereby  prevent  frandt 
and,  on  the  other,  to  protect  men  from  the  consequences  of  their  honest  mis- 
takes about  a  matter  which  is  so  largely  one  of  judgment. 

Fraudulsnt  Oveevaluation  Avoids  Pouot.— Fraud  is  a  taint  whieh 
vitiates  every  contract  into  which  it  enters.  Insurance  contracts  are  no  ex- 
ception to  this  rule.  Unless,  therefore,  there  is  entire  good  faith  as  to  every 
material  part  of  such  a  contract,  it  may  be  avoided  by  the  party  who  is  in- 
juied  by  the  want  of  good  faith.  The  value  of  the  insured  property  is  not 
only  a  material,  but  an  important  consideration  in  every  contract  of  insor* 
ance,  because  the  more  valuable  it  is,  the  more  likely  is  the  owner  to  be 
vigilant  in  protecting  it  from  injury,  and  the  less  hazardous  is  it  to  insnra 
it  against  loss.  It  is,  therefore,  to  the  interest  of  the  insurer  that  the  value 
should  be  sufficiently  large  to  make  the  owner  anxious  to  secure  the  prop- 
erty against  loss,  notwithstanding  the  insurance.  The  greater  the  value,  the 
less,  in  proportion,  is  the  risk  to  the  insurer.  The  smaller  the  value,  tha 
greater  the  risk,  because  the  owner  feeU  the  less  interest  in  its  preservati(m& 
Uay  on  Insurance,  sec.  373;  BobbUt  v.  Liverpool  ele»  Int,  Co.^  66  N.  0.  TOl 


Oot.  1836.]  BoBDSN  t;.  Hzvohah  Mut.  Fibb  Inb.  Co.      617 

F^nuid  olent  oirervalnaiioQ,  therefora,  operates  to  the  material  injury  of  ihm 
Insnnr  by  indaoing  him  to  incur  a  greater  risk  than  he  sapposee  he  is  in* 
earring,  and  is  obviously  and  justly  a  sufficient  ground  to  enable  him  to 
avoid  the  policy:  Haigh  ▼.  De  La  Cfour^  3  €2amp.  319;  Dkkaon  v.  EquUdbkt 
Fire  Asturanoe  Co.,  18  U.  0.  Q.  K  246;  Newton  v.  Qore  DUlria  Mut.  Firt 
Tns,  Co.,  33  Id.  92;  Riack  ▼.  Niagara  Diet,  MuL  Ins.  Co,,  21  U.  C.  0.  P. 
464;  Alaop  v.  Comaurcial  Iru.  Co,,  1  Sumn.  451;  American  Ine,  Co.  ▼.  Oil^ 
UH,  27  Mich.  429;  Protection  Ins.  Co.  ▼.  Hall,  15  6.  Mon.  411;  ffereey  t. 
Merrimack  Co.  MuL  Fire  Ina.  Co.,  27  N.  H.  149;  Lycoming  Fire  Ins.  Co.  r. 
Bubin,  79  HL  402;  S.  0.,  8  Chicago  Leg.  News,  150;  2  Ph.  Ins.,  sec  1182| 
1  Pars,  on  Ins.  261;  Fland.  on  Fire  Ins.  79;  Wood  on  Fire  Ins.,  sec.  220. 

Bulb  Afflus  both  to  "Valuxd"  and  to  *'Open"  Polioiss.— It  i» 
■aid  in  some  of  the  oases,  and  also  by  some  of  the  text- writers,  that  the  rule 
which  renders  a  policy  Yoidable  by  the  insurer  for  a  fraudulent  overvalua- 
tion applies  only  to  ''valued"  policies  and  to  those  in  which  the  value  i» 
made  a  warranty,  and  that  in  **  open  "  policies  the  value  is  immaterial,  be- 
cause the  risk  in  that  class  of  policies  is  measured,  not  by  the  value  as  repre- 
sented by  the  insured,  but  by  the  actual  value  at  the  time  of  the  loss:  Coos 
V.  ^na  Insurance  Co.,  29  Ind.  686;  Aurora  Fire  Ins.  Co.  v.  Johnson,  46  Id* 
315;  Wood  on  Fire  Ins.,  sec.  220. 

It  is  true  that  the  doctrine  has  a  special  applicability  to  valued  policies; 
for,  by  the  contract  in  such  cases,  the  value,  as  stated  in  the  policy,  is  mado 
the  measure  of  the  iasurer*s  liability,  being  in  the  nature  of  stipulated  dam- 
ages. Hence,  if  the  valuation  is  fraudulently  excessive,  the  insurer  is  made 
responsible  for  a  fictitious  loss  by  the  contrivance  of  the  insured.  It  would 
be  a  strange  system  of  justice  which  would  permit  such  frauds  to  be  success- 
fully practiced.  It  is  not  to  be  wondered  at,  therefore,  that  the  rule  render- 
ing a  policy  voidable  for  a  fraudulent  overvaluation  should  be  laid  down 
with  peculiar  emphasis  in  cases  of  valued  policies.  So,  too,  as  we  shall  pres- 
ently show,  where  the  valuation  in  the  application  is  referred  to  in  the  policy 
and  made  a  warranty,  there  are  special  grounds  founded  in  the  law  of  war- 
ranties why  a  material  overvaluation,  even  though  it  should  not  be  inten- 
tionally fraudulent,  should  constitute  a  breach  of  the  warranty,  and  defeat  a 
recovery  on  the  policy.  But  take  the  case  of  an  ordinary  ''open"  policy,  in 
which  the  valuation  is  not  expressly  stated  as  a  measure  of  damages,  or  in- 
corporated as  a  warranty  by  reference  to  the  application,  but  in  which  the 
actual  cash  value  at  the  time  of  a  loss  is  made  the  standard  by  which  to  de- 
termine the  extent  of  a  recovery  by  the  insured,  and  it  is  clear  to  us  that 
even  in  such  a  case  a  fraudulent  overvaluation  in  the  representations  made 
by  the  insured,  at  the  time  of  applying  for  the  insurance,  if  relied  upon  by 
the  insurer,  must  vitiate  the  contract.  As  we  have  already  stated,  and  the 
position  seems  to  us  incontrovertible,  the  greater  the  value  of  the  insured 
property,  the  greater  the  vigilance  of  the  owner  in  preventing  a  loss,  and  the 
smaller  the  risk  of  the  insurer.  Given  a  certain  amount  of  insurance  upon  a^ 
house,  is  not  the  hazard  of  the  insurer  proportionately  greater  if  the  house  ia 
worth  three  thousand  dollars  than  if  it  is  worth  six  thousand  dollars?  And 
if  the  house  is  actually  worth  three  thousand  dollars,  but  is  fraudulently 
represented  to  be  worth  six  thousand  dollars,  does  not  such  overvaluation 
operate  as  an  inducement  to  the  insurer  to  enter  into  the  contract?  Is  not- 
the  value  of  the  property,  therefore,  as  represented  by  the  applicant,  mate- 
rial in  every  such  case?  The  opinion,  in  the  case  of  Bobbitt  v.  Liverpool  etc. 
Ins.  Co.,  66  N.  C.  70,  is  in  accordance  with  the  principle  wluch  is  here  in« 
Bated  upon.    There,  an  overvaluation  by  an  applicant  for  insurance  upon  » 
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■took  of  goods  was  held  material  so  aa  to  vitiate  the  policy,  though  the  in- 
■urerwaaliableoiilyfortheactcialcaahyalaeatthe  timeof  theloes.  Tlien^ 
it  ia  true,  the  represeatation  in  the  application  as  to  the  ralne  was  oonstraed 
a  warranty,  bnt  the  court  declared  that  if  it  had  not  been  8o»  soch  r^re- 
eentation  would  have  been  material.  Where  the  policy  limits  the  reooveiy 
to  two  thirds  of  the  cash  value  at  the  time  of  the  loss,  there  is  stronger  ground 
for  holding  an  overvaluation  immaterial,  as  was  done  in  Bonham  v.  Iowa 
Central  /ns.  Co.,  25  Iowa,  328,  although  the  valuation  was  oonstraed  a  war^ 
ranty.  There,  however,  the  difference  between  the  actual  and  the  estimated 
value  seems  not  to  have  been  excessive. 

In  Brcwn  v.  Quincy  Mut.  Ins.  Co.,  105  Mass.  396;  S.  C,  7  Am.  Bep.  538^ 
also,  the  valuation  in  the  application  was  held  not  to  be  material  or  bindinj^ 
because  the  policy  provided  that  the  insurers  should  not  be  liable  beyond 
three  fourths  of  the  actual  cash  value  at  the  time  of  a  loss^  It  seems  to 
us,  however,  that  there  is  at  least  plausible,  if  not  solid,  ground  for  hold- 
ing that  even  where  the  recovery  is  thus  limited,  a  fraudulent  overvalnatioa 
might  well  operate  as  an  inducement  to  the  contract,  and  be  therefore  in  fact 
material,  and  a  ground  for  avoiding  the  policy.  In  lonides  v.  Pender,  L.  R, 
9  Q.  B.  631,  the  question  as  to  whether  an  overvaluation  of  insured  goods  on 
shipboard  was  material  to  the  risk,  so  as  to  require  the  underwriter  to  be 
informed  of  it,  was  left  to  the  jury  as  a  matter  of  fact  for  their  determina- 
tion. It  is  a  significant  drcumstanoe,  going  to  show  that  those  engaged  in 
the  insurance  business  generally  regard  the  value  of  the  property  as  a  materia] 
fisot  to  be  known  to  the  insurer,  when  the  contract  is  entered  into^  whatever 
the  form  of  the  policy,  that  representations  as  to  value  are  alwaya  required 
and  given.  The  distinction  between  'Valued*'  and  "open"  poUeies  in 
Wisconsin  seems  to  have  been  practically  abolished  by  statute  in  1874^  o. 
347,  providing  that  the  amount  of  insurance  written  in  an  open  policy  aboold 
be  conclusive  as  to  the  value  in  case  of  a  total  loss  without  criminal  fault  on 
the  part  of  the  insured;  and  thia  statute  is  held  to  apply  notwithstandiog  a 
stipulation  to  the  contrary  in  the  contract:  BeiUy  v.  FraniUu  /as.  Co.,  43 
Wia.  449;  see  also  Thomp§on  v.  8t.  Louis  Ins.  Co.,  Id.  450;  Bammessel  v. 
Brewers*  Fire  Ins.  Co.,  Id.  463;  Thompson  v.  Citizen^  Ins.  Co.,  45  Id.  388. 

Wrxbi  OvKRVALUATioir  MOT  Fbauduudit. — "  Value, "  says  Blodgatt»  J., 
in  Fkld  V.  Insurance  Co.,  6  Bias.  121,  "is  always,  to  a  oonaiderabk  extend 
a  matter  of  opinion  and  judgment,  and  it  would  not  be  ri^t  to  hold  »  pdipy 
void  for  overvaluation,  when  it  was  clear  from  the  proof  that  there  waa  no 
intention  to  deceive,  and  when  there  waa  room  for  an  honest  difference  ol 
opinion."  It  would  be  a  most  harsh  and  unjust  rule  which  would  not  make 
allowance  for  such  difference  of  opinion,  and  for  the  natural  tendency  of 
men  to  pat  a  higher  value  upon  their  own  property  than  other  penona  woold 
be  likely  to  put  upon  it,  in  determining  the  effect  of  an  overvaluation  of  in- 
tared  property.  The  element  of  actual  or  presumptive  fraad  onght  to  ap* 
pear  in  the  overvaluation,  except  where  there  is  a  warranty  as  to  the  valns^ 
fai  order  to  justify  avoiding  the  policy  on  that  ground.  The  general  role  is, 
therefore^  that  an  honest  overvaluation,  arisiDg  from  mere  error  of  judgment^ 
and  not  made  intentionally,  or  with  any  fraadolent  purpose^  will  not  vitiate 
a  eontraot  of  insurance:  Wood  on  Fire  InsL,  sec.  220;  Alsop  v.  Ccmmerdai 
ins.  Co.,  I  Sumn.  451;  OUhm^Fire  and  Marine  Lu.  Co.  v.  AorC,  62  LmL  8I6i 
Bonham r. Iowa Centrallns.  Co.,  25 Iowa,  328;  WUUamsY.  Phasnin F%re Ins, 
Co.,  61  Me.  67;  Phamix  Ins.  Co.  v.  MeLoan,  100  Mass.  475;  Harringim  t. 
FUeklmrg  Mutual  Fire  Ins.  Co.,  124  Id.  126;  Akinv.  Mississippi  Marine  and 
firt  Ins.  Co.,  4  Mart  (N.  &)  661;  Franklin  Ins.  Co.  v.  Vamikim,  02  U.  a 
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616;  Park  v,  Phoemx  Ins.  Co.,  19  U.  C.  Q.  B.  110;  LcucOaw  v.  Liverpool  etc 
Ins.  Co.,  13  Grant  Ch.  377. 

So  though,  by  reason  of  such  overvaluation,  the  insorance,  together  with 
other  inmiranoe  upon  the  same  property,  exceeds  three  fourths  of  its  value, 
oontrary  to  a  stipulation  in  the  policy:  Harrington  v.  FUcfiburg  Mutual  Fire 
Ins.  Co.,  124  Mass.  126.  Hence  if  the  policy  is  a  "valued'*  one,  the  value 
named  therein,  if  there  be  no  fraud,  actual  or  presumptive,  is  binding,  although 
it  may  very  greatly  exceed  the  real  value:  Fland.  on  Fire  Ins.  77;  May  on  Ina. 
27;  Wood  on  Fire  Ins.,  sec.  43;  Patapsco  Ins.  Co.  v.  Biscoe^  28  Am.  Dec.  219| 
Akinr.  Mississippi  Marine  and  Fire  Ins.  Co.,  4  Mart  (K.  S.)  661;  Photnixlns. 
Co.  V.  McLoon,  100  Mass.  475;  Sturm  v.  Atiantie  etc.  Ins.  Co.,  6  Jones  ft  S. 
(N.  Y.)  281;  Alsop  v.  Commercial  Ins.  Co.,  1  Sumn.  451;  Ilowland  v.  Insur^ 
anee  Co.,  2  Granch  G.  G.  471;  Griswold  v.  Union  etc.  Ins.  Co.,  3  Bh^tch.  231. 
The  same  principle  applies  with  peculiar  force  to  a  policy  issued  by  a  mutual 
insurance  company,  where  the  value  is  either  expressly  stated  in  the  policy,  or 
being  stated  in  the  application,  is  made  a  part  of  the  contract  by  a  reference 
in  the  policy,  because,  as  shown  in  the  opinion  in  Borden  v.  Hingham  Ins.  Co., 
supra,  the  insured  is  himself  an  insurer,  and  assumes  a  liability  for  losses  in* 
onrred  by  the  company  proportioned  to  the  valuation  placed  upon  his  prop- 
erty:  Fuller  v.  Boston  Fire  Ins.  Co.,  4  Meto.  206;  Phillips  v.  Merrimack  Mw 
iual  Fire  Ins.  Co.,  10  Gush.  950;  Luce  v.  Dordisster  Ins.  Co.,  106  Mass.  297; 
8.  C,  7  Am.  Bep.  522;  Harrington  v.  FUchburg  Muiual  Fire  Ins.  Co.,  124 
Mass.  126.  The  insured,  also,  is  bound  by  the  valuation,  and  can  not  show  a 
different  value:  Holmes  v.  Chartestown  Mutual  Fire  Ins.  Co.,  10  Mete  21 L 
Bat  a  fraudulent  overvaluation  will  vitiate  such  a  policy  if  the  company  is 
disposed  to  avoid  it:  Hersey  v.  Merrimack  Co.  Mutual  Fire  Ins.  Co.,  27  K. 
H.149. 

Otsbyaluatiok  mat  bx  Pboot  or  Fbaud.— It  is  not  necessary,  in  order 
to  avoid  a  policy  on  the  ground  of  overvaluation,  that  it  should  be  proved  to 
be  actually  fraudulent  by  evidence  aliunde.  The  overvaluation  itself  may 
be  so  gross  as  to  furnish  presumptive  evidence  of  fraud:  2  Ph.  on  In&,  see. 
2080;  1  FlBTs.  on  Ins.  262;  May  on  Luu,  sec.  373.  But  in  order  to  have  this 
effect  the  overvaluation  must  be  so  gross  as  to  make  it  incredible  that  it 
should  be  honest:  WiUiams  v.  Phoenix  Fire  Ins.  Co.,  61  Me.  67;  as  where  the 
fury,  being  interrogated  on  this  point,  answered  that  they  could  not  see  how 
the  applicant  could  have  thought  the  property  worth  the  amount  stated  by 
him:  Newton  v.  Qwre  District  Mutual  Fire  Ins.  Co.,  33  U.  G.  Q.  B.  92.  And 
it  is  proper  to  submit  to  the  jury  the  question  whether  the  overvaluation  is 
exoeasive:  Icsudes  v.  Pender,  K  K,  9  Q.  R  531.  Instances  of  overvaluation 
held  so  excessive  as  to  be  sufficient  evidence  upon  which  to  avoid  the  policy 
may  be  found  in  Catrom  v.  Tennessse  Ins.  Co.,  6  Humph.  176;  Lycoming  Fire 
Ins.  Co.  V.  Rubin,  79  HL  402;  S.  G.,  8  Ghicago  Leg.  News,  150.  A  slight  or 
inoonsiderable  overvaluation,  such  as  may  reasonably  arise  from  an  error  of 
Judgment,  without  any  other  evidence  of  fraud,  will  not  of  course  afford 
ground  for  avoiding  the  policy:  Hodgson  v.  Marine  Ins.  Co.,  5  Granch,  100; 
PrcteeAm  Ins.  Co.  v.  HaU,  15  B.  Mon.  411;  Laidlaw  v.  Liverpool  eU.  Ins.  Co., 
13  Orant  Gh.  377.  And  an  overvaluation  in  the  application  is  of  no  conse- 
quence without  other  proof  of  fraud,  unless  there  is  an  express  stipulation  in 
the  policy  that  it  shall  be  avoided  by  overvaluation  if  the  risk  is  less  than 
the  value,  and  if  the  value  at  the  time  of  the  loss  exceeds  the  amount  covered 
by  the  insurance:  Insurance  Co.  qfKorth  America  v.  McDowell,  50  HL  120. 
An  overvaluation  upon  property  of  variable  value,  such  tis  %  stock  of  goods 
iHiioh  is  expected  to  fluctuate  in  amount  during  the  period  covered  by  tba 
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iosoraooe,  is  in  geoenl  not  to  be  regarded  as  fraodnlont  withoat  other  prodls 
PrantUn  Ins,  Co.  t.  Vaughan,  92  U.  S.  516.  So,  even  thoa^  the  applieaBt 
knows  that  at  the  time  of  his  applieatioa  the  Talnation  is  in  ezoeas  of  the- 
stook  on  handy  bat  makes  sneh  ralttation  in  the  btmajde  belief  that  the  stock 
will  be  kept  ap  to  the  %azes  named:  Lee  t.  ffaward  Fire  Ine,  Co,,  11  Onsh. 
824.  Bntsee  A>&6tttT.i>t0erpoo{efe.  Ine,  Co,,  66  K.  G.  70,  f or  a  eaae  iHisra^ 
overvaluation  npon  a  flnotoating  stock  of  goods  was  held  to  vitiate  an  opM 
policy.  Qreat  disorepancy  in  the  valuations  oontanied  in  two  iqiplioationa 
tor  msnrance  npou  the  same  property  made  within  a  few  days  of  ewh  other 
may,  withoat  other  evidenee  of  overvaloationy  famish  saffident  evidenoe  of 
fraad  to  vitiate  a  policy:  DUtkeon  v.  Equitable  Fire  Ainaramee  Cc^  IS  U.  CL 
Q.  R246. 

OVEBYAXiUAXEOV  OoiTrRABT  TO   WaBBAVTT  OB  CONDITION  IN   FOLXOr.— 

Where  the  application  for  insoranee  is  referred  to  in  the  policy  and  made  % 
part  of  it,  and  the  representations  therein  eontained  are  declared  warranties^ 
a  clear  overvalaation  in  each  application  will  avoid  the  policy:  Amerkam 
Ins.  Co.  V.  Gilberi,  27  Mich.  420;  BMiU  v.  Liverpool  etc.  Ine.  Co.,  06  K.  G 
70.  The  objection,  that  the  valae  is  not  material,  becaose  the  risk  depends 
npon  the  valae  at  the  time  of  loss,  does  not  apply  to  soch  a  case,  if,  indeed* 
it  applies  in  any  case,  becaaae  a  warranty  is  always  material:  BobbiU  v. 
Liverpool  etc*  Ine,  Co,,  supra.  Bat  see  Bokham  v.  Iowa  Central  Ins*  Cb.,  2ft 
Iowa,  328,  where  an  overvalaation  in  an  application,  even  though  oonstitated 
a  wairanty,  was  held  immaterial,  becaase  by  the  terms  of  the  contract 
a  recovery  on  the  policy  was  limited  to  two  thirds  of  the  actaal  valne 
at  the  time  of  loss.  If,  however,  a  party  has,  by  a  misrepresentatioa 
as  to  the  valae  of  his  property,  and  by  warranting  its  valae  to  be  such  as 
represented,  obtained  an  insarance  which  he  woold  not  otherwise  have 
obtained,  onght  he  not  to  be  held  to  the  troth  of  his  representation  and 
warranty,  even  thongh  he  can  only  recover  two  thirds  of  the  actual  valae  at 
the  time  of  loss  ?  If  the  valae  ia  stated  in  the  application,  not  poaitively 
but  as  "  estimated  "  at  a  certain  sum,  it  does  not  constitate  a  warranty,  even 
though  the  application  ia  made  part  of  the  policy;  but  it  is  so  far  material, 
that  if  it  be  knowingly  made  and  considerable  in  amount^  it  will  avoid  the 
policy:  Hiach  v.  Niagara  District  Mutual  Ins.  Co.,  21  U.  C.  0.  P.  464. 

Scienter  on  the  part  of  the  assured  as  to  the  overvalaation  is,  of  ooone^ 
immaterial  where  such  overvaluation  is  a  breach  of  a  warranty,  or  where  it 
is  expressly  provided  in  the  policy  that  it  shall  be  void  in  case  of  an  over- 
valuation. Where,  therefore,  there  is  such  a  condition  in  the  policy,  any 
snbstantial  overvalaation  will  avmd  it^  whether  snch  overvalaation  be 
fraadulent  or  innocent:  BouteUe  v.  Westdiester  Fire  Ins,  Co.,  61  Vt.  4;  S.  CL, 
31  Am.  Bep.  ^66.  And  it  was  held  by  Mr.  Justice  Story,  in  a  case  when 
there  was  no  such  condition,  that  a  great,  though  unintentional,  overvalna- 
tion  of  certain  additions  to  the  property  avoided  the  policy,  beoanse  the 
insnrers  had  previously  refused  to  insure  the  same  property  at  the  valnatioa 
contained  in  an  application  to  another  oompany  before  the  additions  wws 
made,  on  the  distinct  ground  that  the  valne  was  too  low,  this  being  a  notift- 
oation  to  the  assured  that  the  insurers  regarded  the  value  as  a  material 
point:  Carpenter  v.  American  Ins.  Co.,  1  Story,  57. 

The  opinion  in  the  case  of  Field  v.  Insurance  Co.,  6  fiiaa.  121,  is  adverse  ta 
the  doctrine  that  an  unintentional  overvaluation  will  avoid  the  policy,  al- 
though there  is  a  condition  expressed  in  it  that  it  shsU  be  void  for  an  over* 
valuation.  The  language  of  the  condition  in  that  case  was,  that  *'  if  tiie  in* 
sored  shall  cause  the  property  to  be  insured  for  more  than  its  valusb  the 
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policy  bIuiII  bo  void. "  In  ooiutrtiing  ihu  oondition,  61odg»tt»  J. ,  said :  "  The 
liir  and  l^gal  meaning  of  this  language  is,  that  if  the  insored  sball  intenti<m« 
ally  obtain  insnranoe  on  her  property  to  an  amount  greater  than  its  value,  with 
a  deaign  thereby  of  obtaining,  in  case  of  loss,  more  than  her  property  was 
fairly  worth,  she  shall  forfeit  her  policy.  It  is  a  clause  to  prevent  fraudu- 
lent overvaluation,  and  intended  to  deprive  men  of  the  benefit  of  such  in- 
tentional overvaluation.  But  the  clause  does  not  render  void  a  policy  for 
■ooh  slight  overestimates  of  value  as  may  be  reasonably  accounted  for  from 
difference  of  opinion  as  to  value.*'  So  far  as  "slight  overestimates  of  value ** 
«re  ooncemed,  it  is  certainly  reasonable  that  they  should  not  vitiate  a  policy 
containing  such  a  condition.  But  the  language  of  the  learned  judge  implies 
that  no  overvaluation,  whether  slight  or  considerable,  will  have  that  effect 
onleas  it  be  intentionally  and  fraudulently  made.  This  seems  to  us  to  make 
such  a  condition  in  a  policy  utterly  nugatory,  for  if  there  were  no  such  con- 
dition, an  intentional  and  fraudulent  overvaluation  would  have  precisely  the 
■ame  effed  Such  a  construction,  therefore,  violates  the  rule^  that  a  contract 
•hoald  be  oonstraed,  if  possible,  so  as  to  give  effect  to  every  stipulation  con- 
tained in  it.  Besides,  is  it  not  just  that,  where  an  applicant  for  insurance 
nndertakea  to  state  the  value  of  the  property  with  the  understanding  that 
hia  valuation  constitutes  a  warranty,  or  that  if  it  is  an  overvaluation  it  will 
avoid  the  policy,  he  should  be  held  to  state  such  value  at  his  peril,  so  far  aa 
any  dear  and  subatantial  excess  is  concerned  ? 

ExAMDTAnov  or  F&OPXRTT  BY  AoxMT.— It  ifl  true  that  In  the  case  just 
referred  to,  the  agent  of  the  company  was  requested  by  the  applicant  to 
examine  the  property  for  himself  before  the  policy  was  issued.  In  our  judg- 
ment, however,  this  fact  makes  no  difference  in  the  rule  to  be  laid  down  as 
applicable  to  such  cases.  It  is  familiar  law,  that  if  a  party  to  a  contract 
«hooaes  to  protect  himself  by  a  warranty,  instead  of  relying  upon  his  own 
Judgment,  he  is  at  liberty  to  do  sa  If,  on  the  other  hand,  the  policy  is 
silent  as  to  the  effect  of  an  overvaluation,  and  the  agent  of  the  company 
himself  knows  the  value  of  the  property,  or  has  an  opportunity  to  examine 
it  for  himself,  and  there  is  no  actual  fraud  or  conoealment  on  the  part  of  the 
assured,  the  policy  ought  to  stand,  notwithstanding  an  overvaluation:  /»- 
maranee  Co.  qf  North  America  v.  McDowell,  50  IlL  120.  Much  more,  if  the 
agent  makes  the  overvaluation  himself,  and  the  applicant  takes  no  fraudu- 
lent part  in  it:  Cumberland  Valley  Mutual  ProUetion  Co.  v.  Schell,  29  Pa.  St 
81.  But  it  is  otherwise  where  the  assured  knowingly  consents  to  the  inser- 
tion of  an  eironeons  statement  of  value  by  the  agent  in  making  the  applioa* 
tion.  The  fact  that  the  agent  oonnived  at  the  fraud  will  not  protect  himi 
Amerkam  ku,  Co.  v.  Oiiberi,  27  Mich.  429. 


GrODFBEY   V.  HuMPHBET. 

[18  FmsBBDre,  887.] 
Vem  PaantB  vr  thb  Wobds  "All  mt  Bkal  asd  Pebsonal  Bratj^"  ia  m 
wilL 

Writ  of  entiy.  The  demandants  claimed  as  heirs  at  law  of 
Z.  M.  Thayer,  the  tenant  under  a  devise  from  Thayer  to  his 
wife  of  "  all  my  real  and  personal  estate  of  every  description, 
ahe  paying  my  just  debts  and  legacies."    The  devisee  having 
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flince  died,  the  tenant  claimed  as  her  heir.  The  only  question 
considered  by  the  court  was  whether  a  fee  passed  by  the  words 
above  quoted.  Other  facts  are,  however,  adverted  to  in  the 
opinion.  Verdict  for  the  demandants,  subject  to  the  opinion  of 
the  whole  court  upon  the  facts. 

MetoaXf  and  Churchill,  for  the  tenant. 
8.  D.  Parker,  for  the  demandants. 

By  Court,  Shaw,  0.  J.  The  single  question  in  this  case  is^ 
whether  the  devise  of  the  testator,  Z.  M.  Thayer,  to  his.wife» 
gave  her  an  estate  in  fee  simple,  or  an  estate  for  life  only  in  the 
premises  in  controversy. 

It  is  scarcely  necessary  now  to  repeat  the  familiar  rule  of 
law,  that  in  a  will,  the  word  *'  heirs,"  or  other  express  words 
of  inheritance,  are  not  necessary  to  create  an  estate  of  inherit- 
ancQ  in  the  devisee,  but  if  by  the  terms  of  the  devise,  ex- 
pounded with  reference  to  all  the  other  provisions  io  the  will,  it 
appears  affirmatively  that  it  was  the  intent  of  the  testator  to 
give  an  estate  in  fee  simple,  the  devise  will  be  so  construed,  as 
to  pass  such  an  estate:  Baker  v.  Bridge,  12  Pick.  27.  Though 
if  such  an  intent  can  not  be  found  in  the  will,  either  expressed 
or  implied  in  its  terms,  or  drawn  by  fair  inference  from  other 
manifest  intentions  expressed  in  the  will,  then,  in  favor  of  the 
heir  at  law,  it  must  be  construed  to  pass  only  an  estate  for  life: 
Farrar  v.  Ayres,  5  Pick.  404;  EeUetl  v.  EelleU,  3  Dow.  248. 

The  court  are  of  opinion,  that  this  devise  to  the  wife  passed 
an  estate  in  fee,  without  words  of  limitation^  by  force  of  the 
word  "  estate." 

It  has  long  been  held,  that  the  devise  of  all  a  man's  estate, 
where  there  are  not  words  to  control  or  restrain  its  operation, 
shall  be  construed  not  merely  to  mean  his  lands,  but  the  quan- 
tity of  interest  which  he  has  in  them,  so  as  to  pass  an  estate  of 
inheritance,  if  he  has  one:  Carter  v.  Homer,  4  Mod.  89;  S.  0., 
1  Eq.  Cas.  Abr.  177. 

Sometimes  the  word  '*  estate  "  is  enumerated  with  others,  all 
descriptive  of  personal  or  chattel  interests,  so  as  to  exclude  real 
estate.  Sometimes  it  is  used  as  a  word  of  mere  local  descrip- 
tion, ns,  my  estate  at  such  a  place.  But  where  it  can  be  con- 
strued to  intend  all  one's  real  estate,  without  restriction,  it  car* 
ries  a  fee:  Holdfast  v.  Marten,  1  T.  R.  411. 

In  the  case  cited  by  the  counsel  for  the  demandants,  Bowea  v. 
Blackett,  Cowp.  235,  the  testator  gave  all  his  lands,  etc.,  and  all 
his  estate  and  interest  in  them,  to  his  wife  for  life*     Of  course, 
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under  this  express  limitation,  the  use  of  the  word  "estate" 
could  have  no  effect.  But  in  the  devise  to  his  sisters,  no  such 
word  was  used.  This  was  remarked  by  Lord  Mansfield,  in 
giving  the  opinion  of  the  court,  implying  that  had  these  words 
been  used,  without  limitation  or  restriction,  in  the  devise  to  the 
sisters,  they  would  have  carried  a  fee.  In  a  very  recent  case.  Doe 
V.  Baines,  2  Oromp.  M.  &  B.  23,  the  devise  was  "  of  all  and  sin- 
gular, my  lands,  etc.,  to  be  truly  possessed  and  enjoyed;"  and  it 
was  held  not  to  pass  a  fee,  upon  the  known  distinction  between 
*'  all  my  lands  "  and  "  all  my  estate." 

This  opinion  renders  it  unnecessary  to  consider  the  other 
grounds  upon  which  it  is  contended  that  this  devise  passed  a 
fee,  as,  that  it  contained  a  personal  charge  on  the  devisee  for 
the  payment  of  debts  and  legacies,  on  failure  of  personal 
property,  and  that  the  estate  consisted  in  part  of  wild  lands; 
grounds,  which,  if  the  question  depended  upon  them,  would  b3 
entitled  to  great  consideration. 

Verdict  set  aside,  and  demandants  nonsuit. 


What  Worss  in  a  Will  Cabrt  a  FEX.~Wordi  of  inheritance  are  not 
neceaaary  in  a  will  to  cany  a  fee:  Lindsoff  v.  MeCarmaeJ^  12  Am.  Dec.  387; 
JeMns  V.  Clement,  14  Id.  698.  The  word  <* estate''  ia  aafficient  for  that 
pnrpoae:  Jackion  v.  Merrill,  5  Id.  213;  Jackson  v.  Delaney,  7  Id.  403.  So 
held,  approving  the  doctrine  of  the  principal  caae,  especially  where  the 
worda  are  "all  my  real  eatate,"  or  the  like,  in  Abbott  v.  Essex  Co.,  2  Cart. 
132;  Parber  v.  Parker,  5  Meto.  138;  Kellogg  v.  Blair,  6  Id.  325;  PtUnam  v. 
Mhneraon,  7  Id.  333;  Bacon  v.  Woodward,  12  Gray,  379;  Spooner  y,  Lov^oy^ 
108  Mass.  632;  Grossman  v.  Field,  119  Id.  172.  For  other  ezpreaaionB  which 
will  have  the  same  effect,  see  Everts  v.  ChUtendon,  2  Am.  Dea  97;  Mayo  t. 
Carrington,  Id.  580;  Richardson  ▼.  Noyes,  3  Id.  24;  Harper  t.  Bleam,  27  Id. 
367. 

WoBDS  IK  A  Will  whigh  will  Pass  Bsaltt. — ^A  diaonssion  of  the  cases 
oa.  this  snhjeot  will  be  found  in  the  note  to  Totar  t.  Toltar^  14  Am.  Deo.  676L 


BAKcasK>FT  V.  Inhabitants  of  Lynneieij). 


[18  Fxananro,  SM.] 

Towv  is  Bovni>  to  'R»i»ati^  Highways  within  its  Ixmnds  at  the  expense  of 
the  inhahitants. 

Town  hat  Indsmndt  a  Subtstob  or  other  officer  against  liability  inclined 
in  the  bona  Jvle  though  miataken  discharge  of  the  dnty  of  the  towa 
to  repair  highways. 

Towv  HAYiNO  Afpointkd  A  CoiCMiTna  TO  DmirB  av  Aonoir  brought 
against  a  snryeyor  for  digging  a  ditch  to  improre  a  highway,  or  for  the 
purpose  of  having  the  bounds  of  the  highway  legally  determined,  is  liaUs 
lor  the  expenses  and  services  of  the  committee  in  discharging  that  duty. 
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Absxtmpsit  for  services  and  disbursements  of  the  plaintiffs  as 
a  committee  appointed  by  the  town  of  Lynnfield,  pursuant  to  a 
Tote  of  the  inhabitants  of  the  town,  to  defend  a  certain  action 
of  trespass  brought  against  the  surveyor  of  highways  of  the 
town,  for  causing  a  drain  to  be  dug  along  one  of  the  highways. 
It  was  a  contested  point  whether  the  drain  was  dug  to  improve 
the  highway  or  to  test  the  question  whether  the  highway  cov- 
ered the  ground  through  which  the  drain  was  opened.  The 
plaintiffs  performed  the  duty  assigned  them  touching  the  de- 
fense of  said  action,  and  judgment  having  been  rendered 
against  the  defendant  therein,  they  paid  the  damages,  costs, 
and  expenses  of  the  defense.  At  a  subsequent  town  meeting 
it  was  voted  that  the  plaintiffs'  bills  for  these  disbursements 
ehould  be  paid.  The  grounds  of  defense  relied  on  by  the  de- 
fendants in  the  present  action  appear  suffideutly  from  the 
opinion.  A  pro  forma  opinion  having  been  expressed  that  the 
defendants  were  liable,  they  consented  to  a  default  snbjeet  to 
the  opinion  of  the  whole  court. 

SdUonataU  and  Choate,  for  the  defendants. 

Shillaber  and  Huntington,  for  the  plaintiflb. 

By  Court,  Wildb,  J.  The  defendants  admit  that  the  servicea 
of  the  plaintiffs,  and  the  expenses  by  them  incurred,  for  which 
they  demand  payment,  were  performed  and  incurred  at  the  re- 
quest of  the  town,  and  that  their  bills  therefor  were  allowed  at 
a  legal  town  meeting.  They  nevertheless  deny  their  legal  lia- 
bility to  pay,  on  two  grounds:  1.  Because,  as  it  is  said,  the  town 
was  not  authorized  by  law  to  raise  money  for  the  payment 
of  these  services  and  expenses,  and  that  the  vote  to  pay  for  them 
was  void;  and,  2.  That  the  consideration  was  illegal.  Neither 
of  these  grounds  of  defense  can,  as  we  think,  be  successfully 
maintained. 

It  is  undoubtedly  true,  as  was  decided  in  Stetson  v.  Kempton, 
13  Mass.  272  [7  Am.  Dec.  145],  that  towns  have  not  an  unlim- 
ited authority  in  their  corporate  capacity,  to  raise  money  and 
to  cause  it  to  be  assessed  upon  the  polls  and  estates  of  the  in* 
habitants.  Such  an  authority  would  be  dangerous,  and  it  has 
been  limited  by  the  statute  of  1785,  to  the  cases  of  providing 
for  the  poor,  for  schools,  for  the  support  of  public  worship, 
and  other  necessary  charges.  It  may  be  that  towns  are  not  au- 
thorised to  make  any  contract  for  the  payment  of  money, 
which  they  are  not  authorised  to  raise  money  to  diaohaiga  by  a 
tax  on  the  inhabitants.    This  question,  however,  was  left  on- 
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deoiddd  in  the  case  of  Stetson  ▼•  Kempton ;  uor  is  it  neoeesaiy 
to  decide  it  now,  as  we  are  of  opinion,  that  the  town  is  author- 
ized to  raise  money  by  a  tax  for  the  payment  of  these  charges. 

It  is  the  duty  of  a  town  to  repair  all  highways  within  its 
bounds,  at  the  expense  of  the  inhabitants,  so  that  the  same  may 
be  safe  and  oonyenient  for  trayelers;  and  we  think  it  has  the 
power,  as  incident  to  this  duty,  to  indemnify  a  surveyor  or 
other  agent  against  any  charge  or  liability  he  may  incur  in  the 
bona  fide  discharge  of  this  duty,  although  it  may  turn  out  on 
investigation,  that  he  mistook  his  legal  rights  and  authority. 
The  act  by  which  the  surveyor  incurred  a  liability,  was  the  dig- 
ging a  ditch,  as  a  drain  for  the  security  of  the  highway;  and  if 
it  was  done  for  the  purpose  of  raising  a  legal  question  as  to 
the  bounds  of  the  highway,  as  the  defendants  offered  to  prove 
at  the  trial,  the  town  had  nevertheless  a  right  to  adopt  the  act, 
for  they  were  interested  in  the  subject,  being  bound  to  keep 
the  highway  in  repair.  They  had,  therefore,  the  right  to  de» 
termine  whether  they  would  defend  the  surveyor  or  not;  and 
having  determined  that  question,  and  appointed  the  plaintiffs 
a  committee  to  carry  on  the  defense,  they  can  not  now  be  al- 
lowed to  deny  their  liability,  after  the  committee  have  paid  the 
charges  incurred  under  the  authority  of  the  town.  The  town 
had  a  right  to  act  on  the  subject-matter,  which  was  within  their 
jurisdiction,  and  their  votes  are  binding  and  create  a  legal  ob- 
ligation; although  they  were  under  no  previous  obligation  to 
indemnify  the  surveyor.  That  towns  have  an  authority  to  de- 
fend and  indemnify  their  agents,  who  may  incur  a  liability,  by 
an  inadvertent  error,  or  in  the  performance  of  their  duties  im- 
posed on  them  by  law,  is  fully  maintained  by  the  case  of  ^et- 
wa  V.  Milfirrd,  7  Pick.  18. 

That  case  also  is  decisive  as  to  the  other  ground  of  defense, 
in  relation  to  the  consideration.  In  that  case  it  was  decided, 
that  a  promise  to  refund  money  paid  by  assessors  on  an  illegal 
assessment  of  a  town  tax  made  by  them,  was  a  valid  contract; 
and,  in  the  present  case,  the  plaintiffs'  only  claim  is  for  services 
rendered  and  money  paid  for  the  town  at  their  request.  No 
illegal  act  is  imputed  to  the  plaintiffs;  and,  when  they  were 
appointed  a  committee,  they  had  no  knowledge  that  any  error 
had  been  committed  by  the  surveyor.  They  have  acted  in  good 
faith,  and  are  clearly  entitled  to  be  compensated  and  reim- 
bursed for  their  services  and  expenses. 

Motion  to  take  off  the  default  overruled. 

Ax.  Dbo.  Yol.  XXilr-M 
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Towv  MAT  Lawtullt  Votb  to  Ivdemnitt  its  OmcKBs  OR  AoKKTS  for  lia- 
bility incarred  in  the  bona  fide  thongh  erroneooB  dischai^  of  their  official 
daties,  and  may  vote  to  raise  money  for  that  parpoee:  Cuahinj  y.  InkabiiantM 
qf  StoughUm,  6  Cosh.  392;  Fuller  v.  InhabUanU  of  ChroUm,  11  Gray,  340; 
Frieiui  v.  Oilberi,  108  Mass.  412;  Lawrence  v.  MeAhnn^  109  Id.  312;  M'moi  t. 
West  Roadniry,  112  Id.  6;  Gregory  v.  CUy  qf  Bridgeport,  41  Ocmn.  87;  Pibe  v. 
Middleton,  12  N.  H.  280;  Oove  v.  ^jnng,  41  Id.  645;  Merrill  v.  Plainfieid, 
45  Id.  134,  all  citing  the  principal  case.  Bat  this  doctrine  does  not  apply 
where  the  town  has  no  duty  or  interest  with  respect  to  the  act  by  which  the 
liability  was  incarred:  Gregory  v.  Cily  qf  Bridgeport,  41  Conn.  87;  Oove  t. 
Epping,  41  N.  H.  545;  MerriU  v.  Plaif^fidd,  45  Id.  134.  In  HaU  ▼.  Uolden, 
116  Mass.  176,  the  doctrine  of  the  principal  case  was  relied  on  to  hold  a  town 
liable  npon  a  vote  to  repay  money  belonging  to  an  individual  which  had 
been  paid  to  its  agent,  upon  a  condition,  and  by  him  improperly  paid  into 
the  town  treasary.  The  caM  is  referred  to  also  in  Parks  v.  InKabUanU  of 
IVaUham,  120  Id.  160,  as  an  aathority  for  the  position  that  where  a  town  haa 
voted  to  pay  for  certain  services  to  be  rendered,  and  the  services  are  rendered 
accordingly,  this  constitutes  a  contract  apon  which  the  town  is  liable.  So 
in  ThaeJier  v.  Commiaaionera  of  J^eraon  County,  13  Kan.  190,  it  is  cited  to 
uphold  the  doctrine,  that  where  the  county  oommissioners  of  a  county  em« 
ploy  attorneys  to  defend  a  suit  in  which  the  county  is  interested,  an  aotioa 
may  be  maintained  against  the  board  for  the  oompeaaation  of  such  attorney*. 


CASES 
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Hageman  V.  Shabeet. 

[1  HOWABD,  277.] 

▼snxxB  HAT  MAiMTAnr  HI3  Action  fob  the  Purohasb  Monxt,  without 
hftving  exeoated  a  oonveyance  of  the  land,  or  offered  to  do  ao,  when  the 
pramiM  to  pay  ia  independent  of  the  oovenant  to  make  title. 

Ebbob  to  the  Warren  circuit  court.    The  opinion  states  the 


Ooalier  and  Warren,  for  the  plaintiff  in  error. 

Ouion  and  Prentiss,  contra. 

By  Court,  Smith,  J.  This  was  originally  an  action  of  as- 
sumpsit, founded  upon  a  promissory  note,  given  by  the 
plaintiff  in  error  to  secure  the  payment  of  a  part  of  the  pur- 
chase money  of  a  tract  of  land,  sold  by  the  plaintiff  in  the  suit 
below  to  the  defendant.  Two  pleas  were  pleaded  by  the 
plaintiff  in  error.  To  the  latter,  which  was  a  plea  setting  up 
an  entire  want  of  consideration  in  the  note,  there  was  a  gen- 
eral demurrer  and  joinder,  and  judgment  thereon,  establishing 
the  correctness  of  the  demurrer;  and  the  defendant  having 
withdrawn  his  former  plea,  and  declining  to  answer  over,  judg- 
ment by  default  final  was  entered  against  him.  It  is  to  this 
decision  of  the  judge  upon  the  demurrer,  that  exceptions  are 
taken,  and  we  will  proceed  to  investigate  the  points  raised  in 
the  argument  of  counsel:  1.  It  was  insisted  that  a  vendor  can 
not  bring  an  action  for  the  purchase  money,  without  having 
executed  a  conveyance  of  the  land^  or  offered  to  do  so.  Bui 
we  can  not  assent  to  this  proposition  in  the  extent  of  its  ap- 
plication.   When  the  contracts  of  the  parties  are  dependent, 
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this  rule  will  be  applicable,  but  not  when  the  promise  to  pay 
is  independent  of  the  covenant  to  make  title.  The  case  of 
Parher  ▼.  Parmele,  20  Johns.  130  [11  Am.  Dec.  253],  cited  hf 
the  counsel  for  the  plaintiff,  was  a  case  of  dependent  coyenants. 
That  was  an  action  founded  upon  an  agreement  under  seal,  bj 
which  the  defendant  coYcnanted  to  pay  so  much  money  as  the 
consideration  in  the  purchase  of  a  lot  of  land,  upon  a  particu- 
lar day;  and  the  plaintiff  covenanted  that,  upon  the  perform- 
ance of  his  coyenant  by  defendant,  he  would  convey,  etc. 
There  the  payment  of  the  money  was  expiessly  made  to  depend 
upon  the  previous  execution  of  the  deed,  and  was,  therefore, 
clearly  a  case  of  dependent  covenants.  The  other  cases  re- 
ferred to  by  counsel,  from  Johnson's  reports,  are  likewise  cases 
where  promises  were  dependent,  and,  therefore,  do  not  sustain 
the  proposition;  2.  It  was  farther  contended,  that  the  con- 
tracts of  the  parties  in  this  case,  as  disclosed  by  the  pleadings, 
were  dependent;  that  the  promise  of  Hageman  to  pay  the 
amount  of  the  note  sued  on,  was  upon  condition  that  Sharkey 
fihould  convey  a  perfect  title. 

The  case  of  the  Bank  of  Columbia  v.  Hagner^  I  Pet.  455,  re- 
ferred to  in  argument,  which  was  a  suit  upon  a  special  agree- 
ment to  purchase  two  lots  of  land;  the  court  held,  that  in  an 
undertaking  of  that  description,  the  contracts  of  the  parties 
are  always  considered  dependent,  unless  a  contrary  intention 
clearly  appears;  and  upon  the  principle  that  a  different  con- 
struction would  in  many  instances  lead  to  great  injustice.  But 
without  remarking  upon  the  obvious  difference  between  an 
agreement  to  purchase  land,  and  a  contract  to  pay  money, 
without  an  express  condition  embraced  in  the  terms  of  the 
contract,  we  will  inquire  into  the  truth  of  the  propositions 
above  stated.  The  plea  in  effect  sets  out  that  the  note  sued  on 
was  made  and  executed  by  the  defendant  below,  in  considera- 
tion, that  the  plaintiff  had,  before  and  at  the  time,  represented 
to  the  defendant,  that  he  was  the  owner  of  a  certain  tract  of 
land,  and  that  the  said  plaintiff  was  then  and  there  lawfully 
seised  and  possessed  thereof,  and  that  he,  the  plaintiff,  was 
authorized,  and  had  full  power  to  sell  and  convey  the  same, 
and  in  consideration,  that  the  defendant  would  then  and  there 
execute  to  him  his  three  notes  for  one  thousand  dollars  each, 
one  payable  on  the  first  of  January,  1832,  one  on  the  first  of 
January,  1833,  and  one  on  the  first  of  January,  1834,  the  last 
of  which  was  the  one  now  sued  on,  the  first  two  of  which  hav- 
ing been  long  since  paid,  the  said  plaintiff  agreed  then  and 
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there»  and  promised  to  conyej  to  defendanty  by  good  and  suffi- 
eient  title,  in  fee  simple  with  general  warranty,  said  tract  of 
land;  and  the  defendant  averred  that,  relying  on  the  promises, 
etc.,  of  said  plaintiff  as  above  set  forth,  that  he  made  said 
three  notes,  above  described;  and  the  defendant  farther  averred 
that  at  the  time  of  the  representations  above  set  forth,  and  at 
the  time  of  the  creation  of  the  notes,  said  plaintiff  was  not  law- 
fully possessed  and  seised  of  said  land;  and  that  he  was  not 
by  law  authorized  to  convey  the  same,  and  that  the  said  plaint- 
iff well  knew  at  the  time  of  making  said  representations,  and 
at  thd  time  of  making  said  notes,  that  he  was  not  authorized  to 
convey  the  land,  and  that  he  had  not  the  possession  and  seisin 
thereof;  and  that  he  well  knew  that  one  William  B.  Bay  was  in 
the  possession  of  said  land,  and  held  the  possession  adverse  to 
him,  and  that  he  was  still  in  the  possession  of  said  land,  and  has 
hitherto  enjoyed  the  same  in  opposition  to  the  wishes  of  said 
plaintiff!.  The  contract  as  above  set  forth,  to  wit,  "that  the  plaint- 
iff, in  consideration  that  the  defendant  would  then  and  there  exe- 
cute bis  three  promissory  notes,  agreed  to  convey,  etc.,"  would 
appear  to  bring  this  case  within  the  principle  of  dependent 
covenants;  if  the  rules  laid  down  in  1  Pet.  be  correct,  he 
agreed  to  execute  his  notes  in  consideration  that  the  plaintiff 
had  agreed  to  convey.  The  contract  here  set  forth  and  admit- 
ted by  the  demurrer,  is  precisely  analogous  to  the  agreement 
in  the  case  above  referred  to,  in  1  Pet.  455,  although  there  are 
some  other  facts  detailed  in  the  plea,  strongly  indicating  that 
the  promises  of  the  parties  were  independent:  See  case  of 
Mason  v  Oardner^  4  Litt.  235.' 

The  question  then  arises,  have  the  pleadings  shown  a  viola- 
tion of  the  contract  on  the  part  of  the  plaintiff?  We  think 
that  they  have  not.  The  averments  do  not  allege  a  failure  to 
make  a  good  and  sufficient  title  in  fee  simple  to  the  tract  of 
land  above  described.  Nor  do  they  negative  the  fact  that  the 
plaintiff  could  have  conveyed  a  good  and  sufficient  title  in  fee 
simple.  It  is  true  the  plea  contains  an  averment  that  the 
plaintiff  was  not  lawfully  seised  and  possessed  of  the  land, 
but  this  averment  is  not  inconsistent  with  the  power  of  the 
plaintiff  to  make  a  good  and  sufficient  title  in  fee  simple,  for  a 
man  may  have  an  absolute  right  in  fee  simple  to  lands  of  which 
he  is  neither  seised  nor  possessed.  The  averment  that  the 
plaintiff  was  not  authorized  by  law  to  convey,  is  an  improper 
averment  in  a  plea.    A  plea  must  present  a  matter  of  fact  of 
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which  a  jury  can  judge  as  to  its  truth  or  falsehood.  This  aver- 
ment  states  a  oonolusion  of  law  of  which  the  court  alone  is 
competent  to  judge,  and  is  therefore  a  defective  ayermeni. 
The  preceding  statement  in  the  plea,  to  wit,  ''  that  the  said 
plaintiff  at  the  time  of  making  said  representations,  etc.,  well 
knew  that  he  was  not  authorized  to  convey,  etc.,  the  same,"  is 
equally  defective.  If  it  were  the  intention  of  the  defendant 
to  shield  himself  from  the  demand  of  the  plaintiff,  upon  the 
ground  of  fraud  in  the  sale  of  the  land,  it  should  have  been 
expressly  averred  that  the  representations  of  the  plaintiff  were 
made  with  a  fraudulent  intention.  The  reason  of  this  rule 
is  obvious,  as  it  is  an  intendment  of  law,  that  a  person  is 
innocent  of  fraud  or  deceit,  or  any  other  imputation  affecting 
his  reputation.  The  party,  therefore,  insisting  upon  a  fraud, 
must  state  it  fully:  Co.  Lit.  71  b;  Chit.  PI.  204.  But  viewed 
in  a  different  aspect,  it  does  not  present  a  fact,  upon  which  an 
issue  could  have  been  taken,  decisive  of  the  cause.  It  would 
have  been  an  immaterial  issue. 
The  judgment  must,  therefore,  be  afiSrmed. 

Shareet,  C.  J.,  gave  no  opinion. 


Tbndeb  of  Pehfobmanos,  When  Kecbssabt:  See  Pariter  v.  Parmtk^ 
11  Am.  Deo.  254;  Rector  v.  Purdy,  1.3  Id.  494,  note  496;  MeChy't  Adm*r9  t. 
BbAe^$  AdmWs.  27  Id.  258. 


Stevens  v.  West. 

[1  HOWABD,  808.] 

FntM  CAN  NOT  Rbooveb  as  Inbossebs  ov  a  PaoMisaoBT  Note  Signed  vt 
One  of  its  Membeas,  in  an  action  on  sooh  note;  the  remedy  of  the 
member  of  the  finn  who  signed  the  note  is  against  his  oo-makers  fw 
contribution. 

Mere  Addition  of  the  Wobd  "Sbcobitt"  to  the  Name  of  a  Joint 
Maker  of  a  note  does  not  change  the  nature  of  his  liability,  nor  is  it,  in 
itself,  evidence  that  he  stood  in  that  relation  to  the  other  contracting 
parties. 

Error  to  Wilkinson  county.  Assampsit  by  the  plaintiffs  aa 
indorsees  of  a  promissory  note  executed  by  the  defendants, 
and  0.  0.  West,  one  of  the  plaintiffs,  as  "  secority."  Plea, 
the  general  issue,  and  verdict  for  the  plaintiffs.  Oa  the  trial 
the  note  was  offered  in  evidence,  signed  by  ''  Stevens  k 
Pillet,"  and  "  O.  0.  West,  security."  The  defendant,  Pillet, 
asked  the  court  to  charge  the  jury  that  "  if  they  believed  from 
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the  tesiimoDyy  that  0.  0.  West,  whose  name  is  signed  to  the 
note  sued  on,  is  the  same  man  who  is  one  of  the  plaintiffs  in 
this  action,  and  he  signed  the  note,  the  plaintiffs  can  not  re- 
coyer.''  The  court  refused  so  to  charge,  and  Pillet  excepted. 
A  motion  for  a  new  trial,  made  by  the  defendant,  was  over* 
ruled. 

WMer  and  Dunn,  for  the  plaintiff  in  error. 

Boyd,  contra. 

By  Court,  Shabxet,  0.  J.  The  plaintiffs  in  error  made  their 
promissory  note  to  Mrs.  Oonnell,  who  mdorsed  to  West  & 
Hamilton.  West  had  also  signed  the  note  with  the  other  mak- 
ers, and  added  to  his  name  the  word  "  security."  The  only 
question  is,  can  the  action  be  sustained  by  West  &  Hamilton 
as  plaintiffs,  on  the  note  which  West  had  signed  as  above 
stated  7  West  can  be  regarded  in  no  other  light  than  as  a  joint 
maker,  and  the  mere  addition  of  the  word  security  at  the  eud 
of  his  name,  did  not  change  the  nature  of  his  original  liability, 
nor  is  it  evidence  in  itself,  that  he  stood  in  that  relation  to  the 
other  contracting  parties.  When  he  paid  the  note,  therefore, 
he  was  only  discharging  his  own  contract  and  liability,  and  he 
had  a  right  to  resort  to  his  proper  remedy  against  the  other 
contracting  parties  for  contribution;  but  his  remedy  was  not 
on  the  special  contract,  it  originated  from  the  fact  that  he  had 
discharged  that  contract.  If  he  was  in  reality  only  a  security, 
and  if  his  being  so  would  give  him  a  remedy  on  the  note,  yet 
he  has  failed  to  show  it,  and  in  the  absence  of  any  such  show- 
ing, he  can  not  recover  on  the  note,  it  being  a  contract 
which  he  was  equally  bound  to  discharge,  and  the  breach  of 
which  was  equally  a  breach  of  his  own  duty. 

The  judgment  must  be  reversed,  and  venire  de  novo  awarded. 


In  Jkbofd  V.  Omo,  22  Am.  Dea  113,  it  was  decided  that  oUigees  in  a  bond 
who  beoame  inretieB  to  themselves  did  not  thereby  inonr  any  legal  obligation. 


Bohanon  v.  Waloot. 

[1  HowAXD,  880.] 

BiTOGATioir  or  Will,  What  Amounts  to.^A  testator,  by  directing  several 
InterlineatTons  and  erasures  to  be  made  in  his  will,  with  the  avowed  par« 
pose  of  revoking  it,  and  by  delivering  it  in  that  condition,  to  a  person, 
to  be  used  as  a  memorandum  in  drafting  a  new  will,  gives  sofiKoient  proof 
of  Ids  determination  to  revoke  snch  will. 
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BsvocuTXOir  ov  a  SuaoQiTiirr  Wnx  does  not,  ijm  facto,  ravnre  a  f oriMr 

will  which  had  beat  ezpraaly  or  impliodly  revoked  by  the  lattar. 
WiLZi,  Whxn  Biyoku^  has  nuthxb  a  Psioirr  hob  a  PommAL  Ezisr- 

XNCB,  and  it  reqaires  a  new  testamentary  aot  on  the  part  of  the  testa- 
tor to  revive  it. 

Appeal  from  the  probate  court  of  Warren  county.  The  opin- 
ion states  the  case. 

GoaUer  and  Warren,  for  the  appellant. 

ChiUon  and  Bodley,  contra. 

By  Court,  Smtth,  J.  The  widow  of  Oeorge  Griseell,  de- 
eeased,  E.  D.  Walcot  and  his  wife  Sarah,  filed  their  petition 
in  the  probate  court  of  Warren  county,  to  establish  and  have 
admitted  to  probate,  a  will  of  the  said  Grissell.  This  proceed- 
ing was  resisted  by  Mary  F.  Bohanon,  who  sought  to  establish 
a  subsequent  will  of  the  same  individual.  The  probate  court, 
after  hearing  the  proofs  in  the  cause,  decided  in  favor  of  the 
prior  will,  which  was  therefore  admitted  to  probate.  From 
this  decision,  the  respondent,  Mary  F.  Bohanon,  prayed  and 
obtained  an  appeal  to  this  court.  Two  propositions  cover  the 
whole  ground  of  controversy  between  the  parties:  1.  Was  the 
second  will  of  Grissell  revoked  by  the  testator?  2.  If  the  sec- 
ond will  was  revoked,  did  such  revocation,  ipso  facto,  revive  the 
former?  To  decide  the  first  position,  it  is  neoessaxy  to  examine 
into  the  facts  aa  they  appear  from  the  record.  Oeorge  Grissell, 
who  then  resided  in  Green  county,  in  the  state  of  Alabama, 
duly  executed  and  published  his  will  on  the  twenty-second  of 
April,  1829,  by  which  he  disposed  of  his  estate,  real  and  per- 
sonal; subsequent  to  which  time,  he  removed  to  this  state, 
where  he  became  possessed  of  additional  property,  both  per- 
sonal and  real;  and  having  been  induced  to  believe  that  the  will 
which  he  had  executed  in  Alabama,  would  be  inoperative  in 
Mississippi,  and  desiring  to  make  a  different  disposition  of  his 
estate,  he  duly  executed  and  published  a  second  will  again,  and 
in  a  different  manner,  disposing  of  his  whole  property.  The 
publication  of  the  second  will  was  made  on  the  twenty-eighth 
of  December,  1831,  by  which  he  expressly  revoked  all  former 
wills  and  testaments.  Some  two  months  anterior  to  his  de- 
mise, he  expressed  an  intention  of  revoking  his  last  will,  and 
again  disposing  of  his  effects.  For  this  purpose  he  applied  to 
William  Bacon  to  write  "  a  new  will,"  presenting  at  the  same 
time  the  will  of  1831,  in  which  there  were  interlineations  and 
erasures,  which  he  pointed  out,  and  objected  to  other  proviso 
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tons  of  the  will.  He  stated  to  Bacon,  that  he  had  done  away 
that  will,  and  that  the  interlineations  and  erasures  were  made 
by  his  directions;  and  Bacon,  haying  made  a  memorandum  of 
the  additioual  alterations  which  he  desired  to  be  made,  received 
the  will,  interlined  and  erased,  as  above  described,  from  him  as  a 
guide  to  be  need  in  drafting  another.  Daring  this  interview 
between  Bacon  and  Orissell,  the  latter  expressed  a  desire,  that, 
if  Bacon  should  not  write  a  new  will,  the  will  of  1829  should 
go  into  effect.  From  this  state  of  facts,  two  constrnctions  are 
clearly  deducible:  1.  That  the  testator  had  resolved  to  revoke 
the  will  of  1831,  and  to  substitate  another;  and,  2.  That  said 
will  was  interlined  and  erased  in  several  places,  by  his  direc* 
tiou,  with  the  intention  to  revoke. 

The  intention  of  Orissell  to  destroy  the  second  will,  clearly 
expressed  by  himself,  was  rendered  still  more  certain  by  the 
delivery  of  it  to  Bacon,  as  a  guide  or  memorandum  in  drafting 
a  new  will.  But  were  these  interlineations  and  erasures  such 
a  destruction,  cancellation,  or  obliteration  of  the  will,  as  to 
amount  to  a  revocation  ?  The  degree  of  destroying,  canceling, 
or  obliterating,  necessary  to  the  revocation  of  a  will,  is  not 
defined  by  the  statute,  but  must,  I  apprehend,  depend  upon 
the  circumstances  of  each  case. 

In  the  present  case,  the  animus  revocandi  has  been  clearly 
proved,  and  it  has  been  settled  by  high  authority,  that  the 
slightest  act  of  tearing  or  burning,  if  accompanied  by  satisfac- 
tory evidence  drawn  aliunde  of  the  intention  to  revoke,  will 
satisfy  the  statute,  and  revoke  the  will:  Pow.  on  Dev.  634; 
Burtenshaw  v.  Gilbeti,  1  Gowp.  49.  The  case  of  Johnson  et  al, 
v.  BraHsford,  2  Nott  &  McO.  272  [10  Am.  Dec.  601],  is  analo- 
gous to  the  case  now  under  consideration.  In  that  case,  the 
jury  found  that  the  will  of  the  deceased  was  found  in  his  pri- 
vate desk;  and,  that  at  the  time  of  its  being  found,  the  seals 
with  which  the  said  will  and  codicil  had  been  executed,  were 
torn  off,  after  having  been  preyiously  crossed  with  a  pencil ; 
and  that  several  interlineations  and  erasures  were  made  in  the 
body  of  the  will.  They  also  further  found  that  about  the  time 
the  aforesaid  interlineations  and  erasures  were  made,  the  testator 
directed  another  will  to  be  drawn  out,  materially  different  from 
the  first  one,  which  was  accordingly  drawn  out  but  neyer  exe- 
cuted; and  that  further  from  the  declared  intention  of  the 
testator,  that  the  seals  were  torn  off  cum  animo  revocandi.  In 
delivering  the  opinion  in  that  case,  Judge  Huger  remarked, 
"  that  in  this  case,  the  jury  have  found  that  the  will  was  torn 
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animo  revocandi.  It  can  not  be  important  what  part  of  the 
will  be  torn;  the  seal,  though  unnecessary  to  the  will^  was 
made  a  part  of  it  by  the  testator.  The  first  two  or  three  lines 
are  equally  UDnecessary,  and  yet  it  would  not  be  contested 
that,  if  these  lines  had  been  torn  from  the  instrument,  with 
intent  to  revoke,  the  statute  would  be  satisfied."  In  the 
present  case,  the  seals  were  not  torn  off,  but  several  inter- 
lineations and  erasures  were  made  by  the  express  direction  of 
the  testator,  and  for  the  avowed  purpose  of  revoking  the  will. 
There  was  also  a  delivery  of  the  erased  will  to  an  individual  to 
be  used  as  a  memorandum  in  drafting  another.  It  is  true,  that 
the  statute  of  South  Carolina,  upon  which  that  decision  was 
predicated,  is  not  identical  in  language  with  the  law  of  this 
state  on  the  same  subject,  but  they  are  so  similar  in  effect,  that 
the  difference  is  hardly  appreciable.  In  the  statute  of  1789,  of 
South  Carolina,  the  word  destroy  is  used,  whereas,  in  that  of 
this  state,  the  additional  words  of  canceling  and  obliterating 
are  inserted.  But  the  word  "  destroy  "  includes  both  of  the 
others,  for  it  is  manifest  that  where  an  instrument  is  obliterated 
or  canceled,  that  it  must  be  destroyed.  The  decision  in  the 
case  of  John^n  et  aU  v.  Brailsford,  must,  therefore,  be  regarded 
as  especially  in  point,  and  our  opinion  on  the  first  proposition 
is  in  accordance  thereto. 

Upon  the  second  position,  the  decisions  are  somewhat  vari- 
ous. In  the  Matter  of  HelXier^  3  Atk.  798,  it  was  expressly 
holden,  that  a  former  will,  revoked  by  the  creation  of  a  second 
will,  was  not  revived  by  the  cancellation  of  the  latter.  But 
Lord  Mansfield,  in  the  case  of  CfUusier  v.  Olasier^  4  Burr.  2516, 
remarked,  that  the  report  only  embraced  what  took  place  in  the 
court  of  chancery;  but  that  there  might  have  been  circum« 
stauces  appearing  before  the  ecclesiastical  court,  which  might 
amount  to  a  revocation  of  a  will  of  personal  estate,  and  in  the 
case  then  under  consideration,  holds  the  opposite  doctrine. 
But  with  due  deference  to  so  high  an  authority,  I  conceive  that 
his  reasoning  ou  the  subject  is  not  sound,  and  that  if  the  de- 
cision in  that  case  establishes  the  position  that  the  revocation 
of  a  subsequent  will,  ipso  faoto^  revives  a  former  will,  which 
had  been  expressly  or  impliedly  revoked  by  the  latter,  that  it  is 
not  law.  A  will  is  ambulatory,  and  has  no  effect  until  the 
death  of  the  testator.  If  he  lets  it  stand  until  his  death,  it  is 
his  will,  but  if  revoked,  it  can  not  be.  But  when  revoked,  it 
can  not  be  considered  as  having  either  a  present  or  a  potential 
existence,  and  must  require  some  express  and  direct  act  of  the 
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teetator,  whioh,  in  fact,  does  not  revive  the  defunct  will,  but 
adopts  it  as  the  piesent  will  of  the  testator,  and  it  is  to  be  re- 
garded as  a  new  testamentary  act  of  the  party.  To  this  effect 
is  the  text  in  Boper  on  Wills,  28,  and  the  decision  in  Bur^ 
tenshaw  v.  Oilbert^  1  Cowp.  49;  Pow.  on  Dev.  651.  It  is  ex* 
pressly  said  in  7  Johns.  Ch.  270/  that  where  a  will  has  been 
revoked,  either  expressly  or  impliedly,  it  is  gone  forever.  The 
expression  of  George  Grissell,  that  if  the  will  which  Bacon  was 
desired  to  write  for  him  should  not  be  completed,  he  desired 
the  will  of  1829  to  go  into  effect,  can  not  be  regarded  as  a  re* 
publication  of  that  will.  The  wish  was  contingent,  and  future 
in  its  operation.  And  if  the  doctrine  above  held,  and  which  is 
fully  recognized  in  7  Johns.  Oh.  270,  be  correct,  it  follows  that 
if  the  intention  had  not  been  future  and  contingent,  but  pres- 
ent and  unconditional,  it  would  not  have  had  the  effect  to  re- 
vive the  former  will. 

The  judgment  must  therefore  be  reversed  and  the  cause 
remanded. 


RivooATiov  ov  Will,  What  OoNSTrrum:  See  Oabu  t.  CfainSf  12  Am. 
Deo.  375^  and  note  877,  where  other  oaaee  on  this  sabjeot  ere  ooUeoted,  and 
the  snbjeot  ia  fully  diaoneaed. 


1.  ITflllMiT  WiaUm;  S.  0.,  11  Asb.  Dm.  45t. 
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OF 
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State  v.  MoBbide. 

[4  HmouBX,  303.] 

SuPBUfE  CouAT  HAS  PowxB  TO  Detxrminb  whether  or  not  amendmenti  U 
the  state  conBtitation  have  been  legally  propoaed  and  ratified  bj  tfai 
legislature,  in  the  manner  preecribed  by  the  oonstitation. 

Word  **Housb"  as  Applied  to  a  Brakoh  of  ths  Lboislatubb,  means  a 
number  of  members  sufficient  to  constitiite  a  quorum  to  do  bnaineM; 
and  an  amendment  to  the  constitution  ratified  by  two  thirds  of  a  ma- 
jority of  all  the  members  elected,  is  ratified  by  two  thirds  of  that  houn. 

AicsNDMSNT  Vacating  Offices  of  Judges  of  tee  Circuit  Courts  of  this 
state,  is  an  independent  amendment,  and  is  capable  of  standing  alone. 

Infobmation,  in  the  nature  of  a  writ  of  quo  toarranto,  oharging 
that  the  defendant  did,  without  any  legal  commission  or  au- 
thority, exercise  and  transact  certain  business,  rights,  and 
duties  of  the  ofiice  of  circuit  judge  of  the  circuit  court  of  the 
second  judicial  circuit  of  this  state.  The  defendant  pleads  a 
commission  of  judge  of  said  court,  granted  to  him  by  the  gov- 
ernor of  the  state  on  December  11,  1830.  To  this  plea  the 
circuit  attorney  demurs.  The  other  facts  are  sufficiently  stated 
in  the  opinion. 

Chambers,  circuit  aUomey,  for  the  state. 


By  Court,  Tompkins,  J.  The  question  raised  for  the  dedsion 
of  this  court  is,  whether  at  the  last  general  assembly,  such 
change  was  made  in  the  constitution  of  this  state,  that  on  the 
first  day  of  January,  1836,  the  defendant  ceased  to  be  judge  by 
virtue  of  the  commission  set  out  in  his  plea:  the  acta  charged 
against  him  being  done  and  performed  since  that  time.    In  the 


April,  1836.]  State  v.  MoBktde.  687 

twelfth  article  of  oar  constitation^  it  is  prorided  that  the  gen- 
eral assembly  may,  at  any  time,  propose  such  amendments  to 
the  constitation  as  two  thirds  of  each  house  shall  deem  expe- 
dient: which  shall  be  published  in  all  the  newspapers  published 
in  this  state,  three  several  times,  at  least  twelve  months  before 
the  next  general  election.  And  if  at  the  first  session  of  the 
general  assembly  after  snch  general  election,  two  thirds  of  each 
house  shall,  by  yeas  and  nays,  ratify  sach  proposed  amend- 
ments, they  shall  be  valid  to  all  intents  and  purposes,  as  parts 
of  this  constitation,  provided,  that  such  proposed  amendments 
shall  be  read  on  three  several  days,  in  each  house,  as  well 
when  the  same  are  proposed  as  when  they  are  finally  ratified. 
At  the  last  session  of  the  general  assembly,  certain  amendments 
proposed  by  the  preceding  assembly,  were  acted  on  and  de- 
clared to  be  finally  ratified.  The  first,  and  that  on  which  the 
case  now  before  this  court  must  be  decided,  is  as  follows: 
**  That  the  offices  of  the  several  judges  of  the  circuit  courts, 
within  this  state,  shall  be  vacated  on  the  first  day  of  January, 
1836." 

For  the  state,  it  is  contended  by  the  circuit  attorney,  that 
the  proposed  amendments  being  declared  by  the  general  assem- 
bly to  be  ratified,  it  is  not  permitted  to  this  court  to  look  into 
the  matter  to  see  whether  the  general  assembly  have  pursued 
the  power  granted  to  them  in  the  twelfth  section  of  the  consti- 
tution. For  the  defendant,  it  is  contended  that  it  is  the  duty 
of  the  court  to  examine  strictly  the  whole  matter,  and  that  if  on 
such  examination,  it  be  found,  that  the  two  houses  have  not 
strictly  pursued  their  power,  it  then  becomes  our  bounden  duty 
to  decide  that  the  section  above  cited  is  of  no  efiect:  and  that 
the  commission  of  the  defendant  is  still  in  full  force,  it  being 
to  continue  in  force  during  good  behavior.  It  is  further  con- 
tended that  this  amendment  proposed  by  the  seventh  general 
assembly,  was  not  ratified  by  two  thirds  of  the  senate  of 
the  eighth  general  assembly,  as  required  by  the  twelfth 
article  of  the  constitution  of  this  state,  and  that  the  amend- 
ment itself  was  not  in  itself  an  independent  proposition: 
that  another  amendment  proposed  by  the  seventh  general  as- 
sembly, on  which  this  is  alleged  to  have  been  dependent,  having 
failed,  this  shared  its  fate.  The  constitution  of  this  state  requires 
that  each  officer,  whether  civil  or  military,  shall  before  entering 
on  the  duties  of  his  office,  take  an  oath  or  affirmation  to  sup- 
port the  constitution  of  the  United  States  and  of  this  state,  and 
to  demean  himself  faithfully  in  office.    In  pursuance  of  the 
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datj  imposed  bj  this  oaih^  it  has  become  quite  a  common  bus* 
iness  of  the  courts  to  examine  the  acts  of  the  legislative  body, 
to  see  whether  any  of  them  infringe  the  constitution,  and  to 
declare  that  such  acts  or  parts  of  acts  as  are  repugnant  to  the 
constitution,  are  not  the  law  of  the  land,  and  are  therefore  of 
no  force.  No  educated  man  at  this  day  denies  this  right  to  ihe 
courts.  On  the  contrary,  it  is  considered  a  base  abandonment 
of  duty  for  a  judge  to  hesitate,  when  it  becomes  his  duty,  to 
examine  the  acts  of  the  more  powerful  branches  of  the  govern- 
ment. If,  then,  the  constitution  be  the  supreme  law  of  the 
laud,  it  becomes  the  duty  of  the  judge  to  look  into  and  under- 
stand well  this  first  law  of  the  land.  The  general  assembly, 
acting  itself  under  a  power  granted  by  the  convention,  can 
only  change  the  constitution  in  the  manner  prescribed  to  it. 

Is  then,  this  court,  each  member  of  which  is  sworn  to  sup- 
port the  constitution,  that  first  law  of  the  land,  to  be  told  that 
they  are  not  to  inquire  what  that  constitution  is?  We  are 
told  that  this  is  a  matter  which  the  people  have  confided  to  two 
successive  general  assemblies,  and  that  their  declaration  of 
what  is  done,  is  to  be  to  us,  evidence  that  the  thing  is  done, 
they  being  sworn  as  well  as  ourselves,  to  support  the  constitu- 
tion; yet  we  look  into  the  acts  of  each  general  assembly,  and  if 
we  find  any  of  its  acts  violating  the  constitution,  we  declare 
such  acts  null  and  void.  The  general  assembly,  or  two  general 
assemblies,  in  succession,  are  but  public  servants,  and  it  is  dis- 
respectful to  them  to  say,  that  their  acts  will  not  bear  inspec- 
tion. If  then,  they  will  bear  iuspection,  and  if,  as  we  believe, 
they  have  left  behind  them  evidence  of  what  they  have  done, 
why  need  we,  whose  duty  it  ia  to  observe  the  constitution  as 
the  supreme  law  of  the  land,  hesitate  respectfully  to  approach 
and  examine  those  proofs,  and  see  if  indeed  the  constitution  of 
1820  has  been  changed,  or  if  by  neglecting  to  pursue  the  course 
pointed  out  by  the  twelfth  section  of  the  constitution,  they 
have  failed*  to  give  to  their  acts  the  validity  of  constitutional 
acts?  To  tell  us  that  the  people  have  reserved  to  themselves 
the  sole  right  of  looking  into  this  matter,  is  to  tell  us  that  we 
are  sworn  to  support  a  constitution  which  we  are  not  permitted 
to  know. 

The  first  objection  of  the  defendant's  counsel  is,  that  this 
amendment  did  not  pass  the  senate  by  a  majority  of  two 
thirds  of  that  house.  The  senate  then  consisted  of  twenty- 
four  members,  and  it  appears  that  seven  voted  against  and 
fifteen  for  it.    The  question  to  be  solved  is,  what  is  the  mean- 
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ing  of  the  word  house,  as  used  in  the  constitution;  does  it  mean 
all  the  members  elected,  or  does  it  mean  any  number  sufficient 
to  constitute  a  quorum?  In  the  seTenteenth  section  of  the 
third  article  of  the  constitution,  the  word  house  is  mentioned 
as  consisting  of  all  the  members  elected.  "  A  majority  of  each 
house  shall  constitute  a  quorum  to  do  business."  The  word 
house,  is  frequently  used  in  the  same  article  as  /'each  house 
shall  appoint  its  own  officers,"  etc.  "Neither  house  shall, 
without  the  consent  of  the  other,  adjourn  for  more  than  two 
days  at  any  one  time/'  etc. 

To  cite  further  instauces,  would  be  useless.  The  word  house, 
as  used  in  the  constitution,  may  then,  either  be  the  whole  num- 
ber elected  to  that  house  or  a  majority  of  its  members.  The 
moat  common  meaning  of  the  word,  then,  being  a  number  of 
members  sufficient  to  constitute  a  quorum  to  do  business,  it  is 
our  opinion  that  fifteen  members  of  the  senate  having  voted 
for  this  amendment,  and  seven  only  against  it,  two  being 
absent,  it  was  passed  by  the  required  number  of  votes.  Next, 
is  it  such  a  proposition  as  is  independent  and  can  stand  by 
itself?  We  are  told  by  the  counsel,  that  it  was  proposed  in 
connection  with  another,  and  that  having  fallen,  this  must  be 
nugatory.  The  proposed  amendment  alluded  to,  is  this:  "  The 
judges  of  the  circuit  court,  etc.,  shall  hereafter  hold  their  offices 
for  the  term  of  six  years,  and  until  their  successors  are  duly 
elected,  commissioned,  and  qualified,"  etc.  It  is  not  at  all  im- 
probable that  the  seventh  general  assembly  might  never  have 
proposed  the  amendment  above  mentioned  to  have  been  rati- 
fied by  the  eighth,  had  they  not  expected  this  other  by  them 
proposed,  to  have  also  been  ratified.  But  that  they  did  not 
intend  the  one  to  be  dependent  on  the  other,  is  satisfactorily 
enough  proved  by  the  fact,  that  they  were  submitted  as 
separate  and  distinct  propositions;  that  ratified,  is  at  all  events 
capable  of  standing  alone. 

This  court,  then,  being  of  opinion  that  the  constitution  of 
this  state  is  so  changed  by  the  action  of  the  seventh  and 
eighth  general  assemblies,  that  the  offices  of  the  judges  of 
the  several  circuit  courts  within  this  state,  were  vacated  on 
the  first  day  of  January,  1836;  are  of  opinion  that  Priestly 
H.  McBride,  in  discharging  the  duties  of  judge  of  the  cir- 
cuit court  of  the  second  judicial  circuit,  by  holding  courts, 
etc.,  has  been  guilty  of  usurpation  of  office,  and  do  ad- 
judge that  he  be  ousted  therefrom.  The  court  further,  con- 
that  no  evidence  has  been  offered  to  charge  the  de- 


64D  OTallok  t;.  Daggett.  [Missomi, 

fendant  with  any  evil  intent  in  this  affiur,  and  it  being  piot)ahle 
that  he  acted  from  mistaken  views  only,  will  not  avail  itself  d 
the  power  given  by  law,  to  impose  a  fine  on  him,  and  oondemn 
him  to  pay  the  costs  only  of  this  proceeding. 


Cited  in  8iaU  y.  PerpetwU  ln».  Co.,  8  Mo.  S81,  and  in  IHaU  v.  Stmom^  IS 
Id.  280t  M  an  instance  of  %  oaae  in  which  the  court  entertained  jnziadiotiOB 
of  an  information  in  the  natare  of  a  writ  of  quo  warranto;  in  Ifurphg  amd 
Olover  Teat  Oath  Casea,  41  Id.  381,  to  the  point  that  public  o£Sce8  and  private 
rights  may  be  annulled  by  a  change  in  the  state  constitution;  diatingaished 
in  Padfie  B,  R,  Co.  t.  Oovemor,  23  Id.  367;  cited  in  Pmpk  ▼.  atmrne^  35  DL 
136;  and  in  Spangler  y.  Jacoby,  14  Id.  800,  to  the  point  that  the  aaprame 
coport  will  inquire  into  the  question,  whether  or  not  the  IfligislafairCy  in  ado^ 
ing  an  amendment  to  the  constitution,  proceeded  constitutionally. 


OTamjOn,  Bx'b  of  Mullanpht,  v.  Daggett. 

[4  MnaouBi.  SiSJ 

Cirr  CAN  NOT  Use  Psivatb  Pbopebtt  for  Publio  Pubfosss  without  making 
just  compensation  therefor. 

QbAMT  of  LAND  BT  GOYIEBNMSNT  MUBT  BB  IHTKBPBKTED  by  the  law  ol  the 

country  in  force  at  the  time  when  it  was  made;  and  theiefore  a  grants 
made  by  the  king  of  Spain,  of  land  bordering  on  a  river,  must  be  inter* 
preted  by  the  Spanish  law  then  in  force. 

BamES  OF  Navioablx  Rivbbs,  Granted  to  Private  Owners,  may,  by  the 
Spanish  law,  be  used  by  navigators  for  the  purpose  of  landing,  fasten- 
ing, and  repairing  their  vessels;  but  they  can  not  obstruct  the  owner's 
enjoyment  thereof  beyond  the  reasonable  limits  of  necessity  imposed  cm 
them  at  the  time. 

BiOHT  TO  Repair  is  Limited  to  Gases  of  Emeboenct,  and  private  property 
can  not  be  seized  upon  and  used  for  the  purpose  of  repairing,  when  other 
places  might  be  obtained  that  would  answer  that  purpose  as  welL 

MXRB  GONVENTENGE  OF  OWNER  OF  VESSEL  WILL   NOT  JUSTIFT  HXM  in  USZng, 

for  several  weeks,  the  lands  of  a  private  owner  on  the  bank  of  a  naviga- 
ble river,  for  the  purpose  of  repairing  his  vessel,  when  he  might  have 
used  the  public  docks  for  that  purpose. 

Trbspabs  quwre  clausum  fregil^  brought  by  Mullanphy,  in  his 
life-time,  against  the  defendants.  The  defendants  pleaded  not 
guilty  as  to  that  part  of  the  close  bordering  on  the  water's 
edge  of  the  Mississippi  river,  and  westward  sixty  feet;  and  as 
to  the  residue  of  the  dose  westward  of  that  line,  they  say  it  is 
between  high  and  low-water  marks;  that  the  Mississippi  river 
is,  and  was  at  the  time  of  the  alleged  trespass,  a  publio  high- 
way and  a  common  navigable  stream;  that  the  plain  where  Um 
supposed  trespass  was  committed  was  a  common  and  public 
landing,  street,  and  highway,  over  which  all  persons  might  law« 
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lolly  pass,  and  upon  which  they  might  land  their  boats  and 
lade  and  unlade  them  at  their  pleasure;  that  they  landed  and 
moored  their  steamboat,  engaged  in  the  lawful  navigation  of 
the  Mississippi,  at  said  landing,  and  there  landed  passengers 
and  cargo,  and  that  their  passengers,  agents,  and  servants 
passed  and  repassed  over  said  close,  the  same  being  a  pub- 
lic landing  and  street,  using  the  same  as  they  lawfully  might, 
and  doing  no  unnecessary  harm;  that  the  said  place  is  within 
the  limits  of  the  city  of  St.  Louis,  whose  mayor  and  aldermen 
were,  by  act  of  the  legislature,  authorized  to  improve  and  pre- 
serve the  navigation  of  the  Mississippi  river,  within  the  city,  to 
erect  and  regulate  public  wharves  and  docks,  to  regulate  the 
stationing  and  mooring  of  vessels,  and  to  open  up  public 
streets;  that  the  defendants,  under  a  license  from  said  mayor 
and  aldermen,  did  land  their  said  steamboat  at  said  place,  in  the 
manner  above  stated,  which  is  the  same  trespass  complained  of 
by  the  plaintiff.  Issue  was  joined  on  the  plea  of  not  guilty,  and 
it  was  denied  that  the  space  within  sixty  feet  was  a  public  high- 
way. The  plaintiff  then  reasserts  the  injuries  of  landing  and 
repairing  the  boat,  and  other  trespasses.  On  these  pleadings 
the  parties  submitted  the  cause  to  the  court  sitting  as  a  jury. 
The  court  gave  judgment  for  the  defendants  on  the  whole 
record.  The  evidence  on  behalf  of  the  plaintiff  was,  that  on 
the  second  day  of  September,  1799,  the  lieutenant-governor 
of  Louisiana  conceded  to  one  Emilien  Yosti  a  piece  of  land, 
then  just  north  of,  but  now  within,  the  limits  of  the  city  of 
St  Louis;  the  words  of  the  grant  bound  this  concession  on 
the  ea&t  by  the  Mississippi  river;  that  this  grant  was  duly 
confirmed  by  the  American  government,  and  that  Mul- 
lanphy  had  a  regular  title  to  that  part  on  which  the  tres- 
pass was  committed,  and  that  he  had  taken  some  trouble  to 
improve  the  bank  and  landing  for  his  private  use;  that  the 
city  had  laid  out  a  public  street  along  the  margin  of  the 
river  on  the  land  of  Mullanphy,  but  had  not  actually 
opened  the  same;  that  there  was  a  space  between  the  east 
border  of  this  street  and  the  water's  edge;  that  the  defend- 
ants landed  their  steamboat  on  this  land  and  repaired  the 
same,  and  used  the  street  for  laying  lumber  on,  and  for  passing 
over  with  wagons,  cattle,  etc.,  and  built  a  blacksmith's  shop 
on  the  strip  of  ground  between  the  street  and  the  water's  edge; 
that  the  land  was  used  by  the  defendants  for  this  purpose  for 
about  six  weeks.  It  was  also  proved  that  the  boat  was  landed 
there  by  the  direction  of  the  city  authorities.     The  court,  upon 

Ax.  Dbo.  Vox..  XXIX— 41 
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the  testiiDonyy  decided  that  the  law  was  that  the  place  where 
the  alleged  trespass  was  committed  was  a  public  highway,  and 
the  defendants  had  a  right  to  do  what  they  did. 

Spalding,  for  the  plaintiff  in  error. 

Geyer,  for  the  defendants  in  error. 

By  Court,  McOibk,  J.  The  claim  of  the  defendants  to  oae 
this  ground  as  they  did,  rests  on  this  principle,  that  the  navi- 
gable rivers  in  this  state  and  the  banks  thereof,  below  high« 
water  mark,  are  and  of  right  ought  to  be  public  highways,  fox 
the  purposes  of  navigation.  This  principle  is  conceded  by  the 
counsel  for  the  plaintiff,  to  be  correct  so  far  only  as  the  exigen- 
cies of  navigation  may  require;  and  the  argument  is,  that 
here,  there  was  no  erigency  of  navigation  existing  to  justify 
the  acts  of  the  defendants.  To  sustain  this  point  for  the 
plaintiff,  Mr.  Spalding  cites  and  relies  on  1  Part.  837;  4 
Hall  L.  J.;  2  La.  200;*  and  the  revised  code  of  1825,  sec. 
12,  p.  201.  Mr.  Oeyer,  for  the  defendants,  also  relies  on 
the  above  quotation  from  the  Partidas.  The  first  question  will 
be,  whether  the  city  could  lawfully  lay  out  a  street  on  private 
property,  this  being  the  property  of  Mullaophy  by  the  grant 
of  the  Spanish  government.  It  is  most  clear,  and  not  at  all 
disputed  by  the  defendants'  counsel,  that  if  the  property  was  in 
law  the  private  property  of  the  plaintiff,  then  the  city  can  not 
use  the  same  for  public  uses,  without  making  just  compensfr 
tion  therefor.  It  is  clear  from  the  record,  that  no  attempt  has. 
on  the  part  of  the  city,  been  made  to  make  any  compensation 
for  the  use  of  the  land  as  a  public  street;  nothing  therefore 
can  be  claimed  on  this  ground.  The  Spanish  government 
granted  the  land  to  the  water's  edge.  This  grant  must  be  in- 
terpreted, understood,  limited,  and  restrained,  according  to  the 
law  of  the  country,  in  force  at  the  time  when  the  grant  was 
made.  By  reference  to  that  portion  of  the  Partidas,  before 
cited,  it  will  be  seen  that  **  rivers,  ports,  and  public  roads,  be- 
long to  all  men  in  common,  so  that  strangers  coming  from 
foreign  countries,  may  make  use  of  them  in  the  same  manner, 
as  the  inhabitants  of  the  place  where  they  are  might  do,  and 
though  the  dominion  or  property  of  banks  of  rivers  belongs 
to  the  owner  of  the  adjoining  estate,  nevertheless,  every  man 
may  make  use  of  them  to  fasten  his  vessel  to  the  trees  that 
grow  thereon,  or  to  refit  his  vessel,  or  to  put  his  sails  or  mer* 
chandise  there.     So  fishermen  may  put  and  expose  their  fish 

1.  Uiscited. 
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for  sale  there,  and  dry  their  nets,  or  make  use  of  the  banks  for 
all  like  purposes  which  appertain  to  the  art  or  trade  by  which 
they  live/'  The  author  then  goes  on  to  say,  that  *'  ell  the  trees 
growing  on  the  banks  of  rivers,  belong  to  the  owners  of  the 
adjoining  estate,  who  may  cut  or  cause  them  to  be  cut  down, 
or  do  with  them  whatever  they  think  fit;  yet  if  at  the  time  they 
are  about  to  be  cut  down,  they  find  any  vessel  fastened  to  them, 
or  about  to  be  fastened  to  them,  they  can  not  immediately  cut 
them  down;  otherwise  they  would  interfere  with  the  right 
every  man  has  to  use  the  banks  of  rivers;  but  if  there  is  no 
vessel  fastened  or  about  to  be  fastened  to  them,  then  they  may 
be  cut  down  and  converted  to  the  owner's  use." 

Thus  stood  the  law  at  the  time  the  grant  of  this  land  was 
made  to  Yosti,  under  whom  Mallanphy  holds.  It  seems,  then, 
that  when  this  grant  was  made  by  the  king  of  Spain  to  Yosti, 
there  existed  a  public  standing  law  of  the  country,  that  when- 
ever the  banks  of  rivers  were  granted  to  subjects,  such  grants 
were  understood  as  reserving  certain  common  rights  to  fisher- 
men and  navigators.  The  first  right  reserved  to  navigators, 
was  to  touch  the  bank  or  land  and  fasten  their  vessels  there  to 
the  trees  growing  on  the  land.  The  second  right  reserved,  is 
to  land  on  the  shore  and  refit  their  vessels;  and  the  third,  is  to 
put  their  sails  or  merchandise  on  the  bank.  These  are  all, 
enumerated  by  the  author,  with  regard  to  rights  reserved  to 
navigators;  they,  of  course,  are  to  be  considered  as  so  much 
subtracted  from  the  right  of  the  owner  of  the  bank  for  public 
uses.  When  this  grant  was  made  to  Yosti,  we  are  to  under- 
stand that  the  absolute  dominion  was  granted  to  him,  with 
these  exceptions  only.  It  is  on  the  one  side  argued,  that  tbe 
defendants'  case  comes  exactly  withiu  the  privilege  to  repair. 
On  the  other  side,  it  is  insisted,  that  this  privilege  to  repair 
must  be  understood  with  several  restrictions  and  qualifications, 
one  of  which  is,  that  unless  the  vessel  was  on  a  voyage  and 
needed  repairs  to  enable  her  to  proceed,  the  owners  bad  no 
right  to  select  th^  place  they  did  to  repair;  and  in  this  case, 
the  vessel  was  in  the  public  port,  and  left  the  same  by  the  di- 
rection of  the  city  authorities,  to  repair  in  this  place.  It  seems 
to  us,  this  qualification  of  the  privilege  to  occupy  the  bank, 
when  tbe  property  is  in  a  private  person,  is  reasonable;  the  gen* 
eral  interests  of  navigation  have  been  anxiously  guarded  by 
most  commercial  nations,  and  so  they  are  with  us,  but  it  does 
not  follow  that  the  private  rights  of  tbe  people  who  own  the 
land,  are  for  that  reason,  to  be  disregarded.     When  a  vessel  is. 
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on  a  Tpjage,  and  meets  with  any  aecident,  wbieh  makes  it 
neoessaiy  to  touch  the  bank,  she  has  a  right  to  do  so,  leaTiog 
the  bank,  when  priyato  property,  as  soon  as  practicable.  We 
can  not  see  why  it  is,  that  the  vessel  can  seize  on  privato  prop- 
erty, in  the  possession  and  enjoyment  of  the  owner,  when 
othe^  phices  might  do  as  well.  The  owner  of  the  tree,  when  a 
Tessel  is  tied  to  it,  or  about  to  be  tied  to  it,  can  not  then  exer^ 
cise  his  general  right  to  use  the  tree;  it  would  seem  reasonable, 
therefore,  that  the  use  of  the  bank,  in  a  case  like  this,  should 
be  restrained  to  cases  of  some  sort  of  necessity,  and  should  be 
founded  on  some  better  reason  than  the  mere  oonTenience  of 
the  owners  of  the  boat.  To  tie  a  Tessel  to  a  tree  temporarily, 
is  one  thing,  but  to  moor  the  same  permanently  at  the  bank, 
when  the  property  in  the  same  belongs  to  a  private  person,  and 
there  to  submit  the  vessel  to  thorough  repairs,  is  another  thing; 
this  requires  much  time,  a  large  number  of  men  with  materials; 
it  requires  also  the  action  very  often  of  wagons  and  teams,  and 
sometimes  even  houses  to  be  built  for  the  oonvenienoe  of  the 
workmen. 

It  is  asked  by  the  counsel,  if  it  were  lawful  to  invade 
the  right  of  MuUanphy,  in  the  way  it  was  done,  for  one 
day,  why  would  it  not  be  lawful  to  do  so  for  a  whole  year,  and 
even  for  ten  years,  if  the  defendanto  should  choose  to  be  that 
loDg  in  repairing  their  vessel  ?  No  answer  was  given  to  this, 
and  we  think  none  founded  in  justice,  can  be  given  to  it.  The 
right  to  repair  must,  therefore,  be  limited  to  cases  of  emer* 
gency,  and  uot  extended  to  cases  of  mere  convenienee. 
Thorough  repairs  can  seldom  be  made  except  in  public  harbors, 
where  materials  and  workmen  can  be  had;  and  for  this  reason, 
it  is  reasonable  for  the  public  to  provide  public  docks;  there 
every  vessel  has  a  right  to  go  to  make  all  sorte  of  repairs. 
Why  should  the  owners  be  at  liberty  to  select  my  bank,  merely 
because  they  think  that  place  will  suit  them  best,  when  the 
public  docks  are  open  to  them,  and  if  they  are  not,  they  are  at 
liberty  to  purchase  the  privilege,  and  when  not  on  a  voyage 
they  are  supposed  to  have  full  time  to  do  so?  That  every  one 
should  so  use  his  righte  as  not  to  injure  or  molest  others  in  the 
enjoyment  of  theirs,  is  a  maxim  that  well  applies  in  this  case. 
The  law  of  the  Partidas,  that  the  owner  of  the  tree  on  the 
bank  can  not  use  his  right  when  the  same  is  in  the  lawful  use 
of  the  navigator,  seems  to  be  an  exemplification  of  the  maxim. 
The  king  of  Spain  granted  the  bank  to  Yosti,  and  Mullaophy 
under  him  is  the  owner;  he  must  not  for  that,  obstruct  the  nav* 
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igation  of  the  riyer;  he  can  not  project  piers  into  the  river, 
nor  build  houses  on  the  bank,  so  as  to  injure  the  navigation  of 
the  same.  So  on  the  other  hand,  the  navigator  can  not  ob^ 
struct  the  owner's  enjoyment  of  the  same  beyond  the  reasona- 
ble limits  of  necessity  imposed  on  him  at  the  time.  In  the 
case  before  us,  the  land  was  occupied  about  six  weeks  under 
pretense  of  repairing,  and  to  repair  it  became  necessary  to 
build  a  house  and  fix  therein  blacksmith's  tools,  to  employ  men 
and  beasts,  in  considerable  numbers,  and  all  for  no  other  reason 
than  that  this  place  suited  the  defendants  better  than  any 
other  place. 

We  are  for  these  reasons,  of  opinion  that  the  circuit  [court] 
erred  in  deciding  the  law  to  be  with  the  defendants.  The 
judgment  is  reversed  with  costs;  the  cause  is  remanded  for  a 
new  triaL 


in  Labeamm  ▼.  PoetUngton,  21  Mo.  41. 

Bights  or  Ownsbs  of  Bxirsa  or  Navioablb  Rxvxbs:  Sm  CkUe§  v.  Wad- 
Unffttm,  10  Am.  Deo.  099;  ArmM  ▼.  Mundp,  Id.  890,  note  385. 

Right  of  Kavioaiion  dt,  QurwaaoB  to  all  othxb  BiGHist  See  Poti  v. 
if  MM,  7  Id.  67QL 
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State  v.  Buoeman. 

[8  Kxw  H1KP8HXU,  20s.] 

Xv  Air  iMBionnDrr  Ck)NCLUDiNa  Cohtt&jl  Fosmau  Statuti,  where  there  ie  ne 
statute  upon  which  it  waa  founded^  the  oonolnaion  may  be  itriokeo  out  aa 
snrplasage,  if  the  offense  is  known  at  common  law. 

THBOWiNa  A  Carcass  into  a  W&ll,  thereby  oorrapting  the  water,  ia  an  in- 
dictable offense  at  common  law. 

• 

Indiotment  for  knowingly  and  maliciously  putting  the  carcasa 
of  an  animal  into  a  will  .belonging  to  one  Wilson,  from  which 
he  and  his  wife  were  daily  drawing  water  for  domestic  use,  cor- 
rupting and  poisoning  the  same,  and  greatly  injuring  the  said 
Wilson  and  his  family  in  health,  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided.  Verdict,  guilty,  and 
motion  in  arrest,  that  there  was  no  statute  on  which  the  indict- 
ment could  be  founded. 

Oove,  aUorney-general,  for  the  state. 

Ufham,  J.  There  is  no  statute  upon  which  ihia  indictment 
can  be  founded.  By  the  act "  to  prevent  common  nuisances," 
it  is  made  penal  to  lay  or  leave  any  dead  beast  or  carrion  within 
the  compact  part  of  any  populous  town  within  this  state:  1 
Laws  N.  H.  160,  but  that  statute  can  not  be  made  to  apply  to 
this  case.  The  penalty  there  affixed  bears  no  proportion  to  the 
aggravated  nature  of  the  charge  here  alleged;  and  there  ia 
nothing  in  that  statute  to  induce  us  to  believe  that  it  was  de- 
signed to  bear  upon  acts  of  this  character,  and  there  is  no  other 
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statute  upon  which  this  indiotment  can  be  sustained.     The  al- 
legation being  that  the  offense  was  contrary  to  the  form  of  the 
statute,  and  there  being  no  statute  upon  which  it  is  founded, 
judgment  can  not  be  rendered  unless  the  words,  against  the 
form  of  the  statute,  can  be  holden  as  surplusage,  and  the 
charge  as  made  shall  be  found  to  constitute  a  common  law  of- 
fense, in  both  of  which  particulars  it  is  contended  that  the  in- 
dictment can  not  be  sustained.    Where  an  offense  as  described 
in  the  indictment  is  punishable  at  common  law  only,  and  yet 
the  indictment  avers  it  to  have  been  done  against  the  form  of 
the  statute,  it  was  formerly  doubted  whether  the  indictment 
was  good  at  common  law.     Lord  Hale  was  of  opinion  that  if 
the  offense  was  not  within  the  words  of  the  statute,  and  ihe  in- 
dictment concluded  c<mtraformam^  it  should  be  quashed,  though 
the  offense  described  was  indictable  at  common  law:  2  Hale  P. 
C.  171;  Penhallo'8  case,  Oro.  Eliz.  231;  Cholmley'a  case,  Cro. 
Oar.  465;  2  Boll.  Abr.  82.    But  in  numerous  instances  since, 
it  has  been  holden  that  such  words  may  be  regarded  as  sur- 
plusage, and  the  law  on  this  point  may  now  be  considered  as 
perfectly  settled  in  conformity  to  the  later  decisions:  2  Hawk. 
P.  0.,  c.  25,  sees.  115,  116;   1  Ld.  Baym.  149;'  2  Id.  1163;> 
King  v.  MaUhews,  5  T.  B.  163;  1  Chit.  Grim.  L.  289;  1  Saund. 
135,  n.  3.'    The  only  objection,  then,  remaining,  is,  whether 
the  charge  alleged    is  an  offense  subject    to  indictment    at 
common  law.     There  is  no  question  but  the  respondent  was 
guilty  of  causing  a  nuisance  of  the  worst  character,  and  which 
tended  seriously  to  affect  the  health  of  the  complainant;  but  a 
nuisance  which  merely  affects  an  individual  is  not  punishable 
by  indictment.    The  only  remedy  is  by  civil  suit,  and  then  only 
in  cases  where  there  has  been  special  damage:  Oo.  Lit.  56;  6 
Bep.  73;*  3  Bl.  Com.  219.     There  is  a  provision  of  the  common 
law,  however,  for  prohibiting  offense^  which  are  strongly  anal- 
ogous to  this.    Thus  the  selling  of  unwholesome  provisions,  or 
the  mixture  of  poisonous  ingredients  in  food  or  drink  designed 
for  any  individual,  are  indictable  offenses  at  common   law, 
whether  done  through  malice  or  a  desire  of  gain  merely:  2  East 
P.  C.  822;   6  East,  133;»   3  Mau.  &  Sel.  10;«  4  Camp.  10;'   2 
Chit.  Crim.  L.  557,  note.    It  is  not  the  act  of  selling  which  ia 
designed  to  be  prohibited.    Furnishing  such  provisions  in  any 
manner,  or  causing  such  unwholesome  matter  to  be  used,  con- 
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stitufces  tUe  offense.  There  can  be  no  question  bat  the  mixtare 
of  poisonous  ingredients  with  the  food  or  drink  of  another  to 
such  an  extent  as  to  impair  the  health  of  any  individaal  reoeiy- 
ing  them,  is  punishable  by  indictment  at  common  law;  and 
water  infected  with  the  noisome  particles  and  effluvia  of  a  dead 
animal  thrown  into  it,  must  partake  of  a  character  so  poisonous 
and  unwholesome  as  properly  to  come  within  this  class  of  of- 
fenses. The  fact  that  it  was  a  wanton  and  malicious  act  will 
not  exclude  it  from  offenses  of  this  description.  On  this  ground 
we  have  no  hesitation  that  the  indictment  may  be  sostained  aa 
charging  an  offense  at  common  law. 
Judgment  against  the  respondent. 


Wendell  t;.  Johnson. 

Entet  C7NDX&  A  LiCENBE,  AND  AN  Abusx  of  the  privileg«^  do  DOt  make  the 
licensee  a  trespaaser  ab  initio. 

Bntbt  unbeb  a  Contract  voa  thb  Purchase  or  Land,  and  a  trespaaa 
committed  thereon,  and  refusal  to  complete  the  pnrchaae,  make  the  ven- 
dee a  trespasser  ab  initio, 

Tbbspabs  q.  c.  f.  The  opinion  states  the  case..  Verdict  for 
the  plaintiff,  subject  to  the  opinion  of  the  court. 

OoodaU  and  Woods,  for  the  plaintiff. 

Bell,  contra. 

Green,  J.  In  case  the  defendants  are  justified  in  enterin|^ 
on  the  premises,  this  suit  can  not  be  maintained.  The  gist  of 
the  action  is  the  yiolation  of  the  plaintiff's  possession,  and  all 
the  other  acts  are  merely  in  aggravation:  3  T.  B.  292;'  4  Pick. 
239.'  If  the  defendants  had  the  plaintiff's  license  to  enter,  of 
which  they  can  now  avail  themselves,  however  much  they  may 
have  abused  such  license,  it  would  not  make  them  trespassers 
db  inilio.  It  is  only  an  abuse  of  a  license  by  law  that  could 
make  them  such.  The  reason  assigned  for  the  distinction  be- 
tween a  license  in  law  and  a  license  by  the  party  is,  that  where 
the  law  gives  an  authority  it  is  but  reasonable  that  it  should,  in 
order  to  secure  persons  who,  without  their  direct  assent,  are 
made  the  objects  of  it,  from  all  positive  abuses  of  the  authority; 
and  whenever  it  is  positively  abused,  make  the  same  void,  and 
leave  the  abuser  thereof  in  the  same  situation  as  if  he  had  from 

1.  ftyloTT.  Col«  2.  A|V«v. 
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the  beginning  aoted  without  authority.  Bat  in  oases  of  a  license 
by  a  party  who  is  under  no  necessity  of  giving  authority  to  any 
person,  but  has  thought  proper  to  give  an  authority  to  one  who 
b  guilty  of  a  positive  abuse  thereof,  there  seems  to  be  no  rea- 
son that  the  law  should  interpose  so  as  to  make  all  that  has 
been  done  under  the  authority  by  him  voluntarily  given  void, 
because  it  was  his  own  folly  to  confide  in  one  who  has  shown 
himself  not  fit  to  be  confided  in:  5  Bac.  Abr.,  Trespass.  The 
case  shows  that  the  defendants  had  authority  from  the  plaintiff 
to  enter  upon  the  premises  for  a  particular  purpose,  to  clear  a 
portion  of  the  land  in  a  husbandlike  manner;  that  they  took 
possession,  and  out  and  carried  away  large  quantities  of  timber 
from  various  parts,  but  no  part  of  it  was  regularly  cleared.  It 
would  be  doing  the  defendants  no  injustice  to  say  that  for  this 
abuse  of  the  authority  given  them  they  should  derive  no  ad- 
vantage from  it;  that,  under  such  circumstances,  they  should 
be  presumed  to  have  abandoned  the  authority  given  them,  and 
to  have  acted  in  their  own  wrong,  and  be  made  answerable  as 
trespassers  in  ordinary  cases;  but  the  law  seems  not  to  permit 
us  so  to  consider  their  acts. 

There  is  another  ground,  however,  on  which  this  suit  may  be 
sustained.  It  is  found  by  the  case  that  the  defendant,  Johnson, 
agreed  to  purchase  the  land;  paid  fifty  dollars  in  part  of  the 
consideration,  and  gave  his  notes  for  the  residue,  on  which  he 
afterwards  paid  twenty  dollars;  but  that  he  ultimately  refused 
to  cany  the  contract  fully  into  effect.  The  authority  to  enter 
and  clear  a  portion  of  the  land  was  doubtless  given  the  defend- 
ant, Johnson,  with  the  view  and  expectation  of  his  fulfilling  the 
agreement  to  purchase,  and  was  a  part  of  the  same  contract; 
and  inasmuch  as  he  has  refused  to  perform  that  contract,  he 
can  not  now  be  permitted  to  protect  himself  under  it.  Such 
permission  would  be  manifestly  unjust  towards  the  plaintiff, 
and  would  be  enabling  Johnson,  the  defendant,  to  take  advan-. 
tage  of  his  own  wrong.  In  the  case  of  dough  v.  Hosford^  6  N. 
H.  231,  which  was  trespass,  the  defendant  entered  upon  the 
land  under  a  contract  to  purchase — ^which  he  refused  to  com- 
plete. He  did  no  acts  upon  the  land  but  such  as  he  was  x>er- 
mitted  to  do,  and  the  action  was  sustained  solely  on  the  ground 
of  his  refusing  to  carry  the  contract  into  effect.  In  the  present 
case,  the  defendant,  Johnson,  not  only  refused  to  perfect  the 
contract,  but  in  the  first  instance  violated  it  by  cutting  and 
carrying  away  the  timber  without  clearing  any  part  of  the  land, 
as  he  bad  stipulated  to  do.     We  entertain  no  doubt  that  the 
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action  on  this  ground  issapporied;  and  let  judgment  be  en- 
tered on  the  verdict,  deducting  the  sums  paid  by  the  defendant, 
Johnson,  towards  the  hmd. 


When  Vkndbb  Goksidcbbd  a  Tbxspasskb,  by  reason  of  aome  tortious  ad 
in  fact  or  in  contemplation  of  law:  Harle  ▼.  MeOay,  23  Am.  Deo.  407. 

LicsKSES  NOT  A  Tbespasseb,  where  he  goes  upon  the  land  of  the  lioensur 
to  remove  stmctaies  erected  under  the  license:  See  the  note  to  RieJter  w, 
KeUy,  10  Am.  Deo.  43. 


BUBLEY   V.   HaRBTFL 

A  Pabtt  can  not  be  Plaintitf  and  Defendant  in  the  same  action. 

A  Pabtnebshep  can  not  Sob  One  of  rrs  Members  at  law. 

Debtor  Colluding  wrra  Outgoing  Partner  can  not  obtain  from  him  a 
discharge  of  his  debt. 

Until  a  Final  Adjustment  of  all  Partnership  Aooounts,  and  a  spe- 
cific sum  dae  to  some  one  partner,  no  action  can  be  sustained  by  one 
member  of  a  firm  against  another. 

Assignment  of  all  Partnebshif  Demands  to  one  of  the  firm,  indadlng  a 
claim  against  such  assignor,  does  not  entitle  the  firm  to  sne  sooh  assignor. 

Assumpsit.  General  issue  pleaded.  Harris  was  a  member 
of  the  firm  of  Barley  &  Harris,  in  whose  name  this  action  was 
brought.  Harris  assigned  the  partnership  demands  to  Burley, 
who  agreed  to  accoant  for  the  demands,  pay  the  debts,  and 
then  divide  the  profits  with  Harris.  It  appeared  that  Harris 
bad  received  goods  in  the  name  of  the  firm  to  the  amount  of 
four  hundred  and  ninety-five  dollars  and  eighty-four  cents,  but 
it  was  not  proved  or  admitted  that  Harris  was  indebted  to  the 
firm.  The  partnership  business  is  still  unsettled.  Plaintiff 
nonsuited,  and  case  submitted  for  the  opinion  of  this  oourt. 

Quincy^  for  the  plaintiffs. 

Rogers  and  Wilcox^  contra. 

Upham,  J.  The  authorities  are  very  clear,  that  an  individual 
can  not  stand  in  the  relation  of  plaintiff  and  defendant  in  the 
same  suit.  A  judgment  in  such  case  would  avail  nothing,  as 
the  defendant  would  have  the  same  right  to  discharge  an  execu- 
tion founded  on  it  as  the  plaintiff.  The  question  has  arisen  in 
numerous  instances  where  an  individual  hati  been  a  member  jf 
different  firms,  in  which  one  firm  held  claims  against  the  other, 
and  attempted  to  enforce  them  at  law.  Judge  Story,  in  his 
treatise  on  equity,  says  that  no  suit  can  be  maintained  at  law  io 
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regard  to  any  actions  or  debts  between  two  firms,  where  indi- 
Tiduals  of  the  firms  are  partners  in  each.  In  such  a  case,  all 
the  partners  must  join  and  be  joined;  and  no  person  can  main- 
tain a  suit  against  himself  or  against  himself  with  others.  The 
objection  is  a  complete  bar  to  the  action.  Nay,  even  after  the 
death  of  the  partner  or  partners  belonging  to  both  firms,  no 
action  upon  any  contract,  or  mutual  dealing,  ex  contractu,  is 
maintainable  by  the  survivors  of  one  firm  against  those  of  the 
other  firm;  for  in  a  legal  view  there  never  was  any  subsisting 
contract  between  the  firms,  as  a  partner  can  not  contract  with 
himself:  1  Story  Eq.  630;  Bosanquet  v.  Wray,  6  Taunt.  597; 
Mainwaring  v.  Newman,  2  Bos.  &  Pul.  120;  Jones  el  ah  v.  YaJles 
el  at,,  9  Bam.  &  Cress.  532.  In  Eastman  v.  Wright,  6  Pick.  316, 
and  May  v.  Parker,  12  Id.  39  [22  Am.  Dec.  393],  are  remarks  of 
the  court  to  the  same  e£fect.  In  the  case  of  Holmes  y.  Siggins, 
1  Barn.  &  Cress.  74,  it  appeared  that  a  number  of  persons  had 
associated  themselves  together,  and  subscribed  sums  of  money 
for  the  purpose  of  obtaining  a  bill  in  parliament  to  make  a 
railway.  It  was  holden  that  they  were  partners,  and  that  a 
subscriber  who  acted  as  a  surveyor  in  their  employ  could  not 
maintain  an  action  against  all  or  any  of  the  subscribers.  Chief 
Justice  Abbott  held  that  the  subscribers  were  partners,  and 
that  it  was  perfectly  clear  that  one  partner  could  not  maintain 
an  action  against  his  copartners  for  work  and  labor  performed, 
or  money  expended,  on  account  of  the  copartnership. 

But  in  this  case  the  partnership  e£fects  have  been  assigned  to 
one  of  the  firm,  and  it  is  contended  that  the  assignment  should 
be  protected  and  the  holder  of  the  partnership  property  per- 
mitted to  enforce  all  claims  in  the  partnership  name.  This 
doctrine  is  correct.  In  many  instances  of  dissolution  of  part- 
nership the  remaining  partner  is,  by  agreement,  exclusively 
authorized  to  arrange  the  joint  afiairs,  and  to  receive  the  part- 
nership credits,  as  the  fund  out  of  which  to  discharge  the  part- 
nership debts.  Where  this  is  the  case,  and  notice,  as  well  of 
the  dissolution  as  of  the  private  arrangement  between  the  par- 
ties, is  given,  a  debtor  to  the  firm  can  not,  by  colluding  with 
the  outgoing  partner,  obtain  from  him  a  discharge  of  the  debt: 
Oow  on  Part.  275;  Henderson  v.  WUd,  2  Camp.  561;  Shaife  v. 
Jackson,  3  Bam.  &  Cress.  421;  8ooU  v.  lirenl,  1  Wash.  77; 
MmrMephm  v.  Brooke,  1  Chit.  390;  ArUm  el  al.  v.  BooUh,  4 
Moore,  192.  The  claims  of  the  firm  against  all  persons,  other 
than  the  partners,  may  well  be  enforced  under  such  an  arrange- 
ment.   But  until  a  final  adjustment  is  made  of  the  balance  due 
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on  all  partnership  oocounts,  or  at  least  until  eome  balance  ia 
stnick,  and  a  specific  sum  is  found  due  to  some  one  partner,  no  suit 
can  be  enforced  by  one  member  of  a  firm  against  another:  Gk>w 
on  Part.  88;  Walker  v.  Long,  4  Dall.  434;'  Murray  v.  Bogert  el  at,, 
14  Johns.  318;  Beach  v.  Holchkisa,  2  Conn.  425;  Bond  j. 
Edys,  12  Mass.  34;  Wilbey  v.  Phinney,  15  Id.  116;  Fanning  t. 
Chadvoick,  3  Pick.  420  [15  Am.  Dec.  233];  BHnley  v.  Kup/er,  6 
Pick.  179;  Foster  v.  Jlanson,  2  T.  R.  479. 

No  settlement  of  the  partnership  claims  has  been  made  in 
this  case.  The  assignment  to  Burley  is  in  fact  a  mere  power  of 
attorney,  authorizing  him  to  collect  the  partnership  demands 
and  apply  them  in  payment  of  the  partnership  debts,  while  he 
was  to  hold  the  balance  to  be  adjusted  by  the  partners.  The 
partner  who  took  upon  himself  the  business  of  collection,  cot- 
enanted  to  account  for  all  the  property  received;  to  pay  the 
debts,  and  to  pay  the  defendant  his  share  of  the  profits  on  a 
filial  settlement,  if  the  firm  should  be  found  to  have  realised  an} 
profits  for  division.  The  partnership  business  as  betwixt  the 
partners  was  left  entirely  unsettled;  and  in  case  of  any  difficulty 
iu  the  settlement  betwixt  them,  their  claims  were  to  be  sub- 
mitted to  the  arbitration  of  individuals  designated  in  the  articles 
of  dissolution.  There  is  no  pretense  then  for  maintaining  this 
suit,  on  the  ground  of  any  adjusted  balance  made  betwixt  the 
parties.  It  is  a  mere  naked  suit  brought  by  a  firm  against  a 
partner  for  an  indebtedness  to  the  firm.  The  suit  is,  therefore, 
felo  de  86;  the  parties  on  either  side  upon  the  record  are  the 
same.  Should  any  difficulties  arise  in  the  final  settlement  of 
the  concerns  of  these  partners,  there  is  a  plain  remedy  in  equity, 
where  the  objections  which  occur  here  would  not  exist. 

Suit  dismissed,  without  costs. 


Onb  PABTznEK  KAT  Sus  Anothsr  foT  his  share  of  the  pcofite  during  ths 
continuanoe  of  the  partnership,  if  the  artidea  thereof  proyide  for  a  divinm 
of  profits  before  its  determmation:  Rondeau  y.  Pjedeselaum,  23  Am.  Deo. 
463.  And  generally,  with  respect  to  actions  between  partners,  see  Kennedp 
V.  McFaddon^  6  Id.  434;  Murray  ▼.  Bogert,  7  Id.  466;  Dvnoan  ▼.  Lyon,  8 
Id.  514;  Course  v.  Prince,  12  Id.  649;  Bttmpase  ▼.  Webb^  18  Id.  34. 

That  a  Person  can  kot  bb  both  Plaintov  and  DKnonuirr  Is  m- 
serted  in  Livingston  v.  lAmngston,  12  Am.  Deo.  684,  where  the  qvotticn  ol 
an  execator  suing  himself  individually  is  passed  upon. 

1.  Ouoi  T.  Jokiuem,  4  DeU.  48A. 
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MOBBIBON  V.   BliODGETT. 

[8  KswHmPlBZBl,  288.] 

Fob  thb  Pbxvatx  Dbbt  or  a  PARTznoi,  partneiship  property  eui  not  be 

■ailed  under  attaohment  or  ezecation. 
PAXTinEBBHiP  EnscTB  ABX  A  FuMD  to  be  applied  first  to  the  payment  of  the 

partnership  debts;  and  the  interest  of  a  partner  therein  is  only  his 

share  of  the  sorplus  after  they  are  paid. 
Qnx  Pabtneb  has  no  Right  to  Convbbt  the  partnership  goods  to  his  own 

purposes. 
A  Pabtnxe*8  Intxrxst  in  ths  PABTinatSHiP  Gkx>Da  may  be  seized  and 

sold  under  execution,  but  the  goods  themselves,  or  any  part  thereof,  can 

not  be  seised. 
Whether  Pubchaseb  of  such  Interest  is  to  be  ocmsidared  a  tenant  in 

common  with  the  other  partners,  quoert, 
Kbcxiftor  or  Attached  Property  can  not  contest  the  legality  of  the  con- 
tract on  which  the  attachment  issues,  nor  set  up  that  no  goods  were 


A  New  Partnership  Undebtauno  to  Pat  the  debts  of.  the  old  firm, 
which  comprised  some  of  the  same  members,  will  not  be  permitted  to 
deny  a  receipt  given  for  the  goods  of  such  new  firm  attached  for  a  debt 
of  the  first  partnership,  nor  to  allege  that  such  debt  was  but  an  indi* 
vidual  debt. 

Assumpsit  upon  an  attachment  receipt  as  follows:  "  Beceived 
of  William  Morrison,  deputy  sheriff,  all  the  goods  in  our  store 
of  various  kinds,  all  of  the  value  of  four  hundred  dollars,  which 
we  jointly  and  severally  promise  to  keep  safe,  and  deliver  them 
safe  and  free  of  expense,  to  said  Morrison,  or  any  other  proper 
officer,  on  demand,  or  pay  him  four  hundred  dollars."  Signed 
by  the  defendants  Blodgett  and  Buffum.  The  writ  was  served 
the  twenty-first  of  April,  1834,  upon  the  goods  in  question,  at 
the  suit  of  Gassett  &  Co.  against  one  Joseph  Dickinson  and 
the  said  Blodgett  as  partners,  under  the  name  of  Dickinson  & 
Blodgett.  Judgment  had  been  recovered,  execution  issued, 
and  demand  made  prior  to  this  suit.  It  also  appeared  that  on 
February  10,  1834,  Buffum  had  bought  Dickinson's  interest  in 
the  firm,  agreeing  to  assume  his  share  of  the  liabilities  thereof. 

Bell^  for  the  defendants. 

Wilcox^  OooddH^  and  Woods,  contra. 

Pabssb,  J.  The  first  question  which  has  arisen  in  this  case, 
and  one  which  it  may  be  well  to  have  settled,  is  whether  a 
a  sheriff  may  seize  and  hold  partnership  property,  by  attach- 
ment, or  on  execution,  upon  a  demand  against  one  of  the  part- 
ners.    The  practice  which  formerly  prevailed,  of  selling  on 
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execution  aa  undivided  interest  of  the  debtor  partner,  in  such 
specific  portion  of  the  partnership  property  as  the  creditor  saw 
fit  to  seize,  it  seems  to  be  conceded  can  not  be  supported  un- 
der the  yiews,  now  very  generally  taken,  of  the  rights  and  lia- 
bilities of  partnership  creditors  and  partners.  But  in  Scrugham 
Y.  Carter,  12  Wend.  131,  where  the  sheriff  had  seized  and  re- 
moved the  goods  of  a  partnership,  upon  an  execution  against 
one  of  the  partners,  it  was  held  that  an  action  of  replevin  could 
not  be  maintained  against  him,  at  the  suit  of  the  other  part- 
ners, or  those  standing  in  their  stead.  One  of  the  reasons  sug- 
gested for  this,  is,  that  each  partner  is  entitled  to  the  possession 
of  the  partnership  property;  and  if  one  excludes  the  other,  no 
action  at  law  lies — the  remedy  is  in  equity.  Whether  replevin 
will  lie  or  not,  it  must  not  be  overlooked  that  the  right  of  one 
partner  to  the  possession  is,  to  hold  for  the  purposes  of  the 
partnership,  and  the  benefit  of  the  whole,  and  not  a  right  to 
sever  any  specific  portion  and  hold  it  for  his  own  use,  without 
the  consent  of  the  other  partners,  and  against  their  interest. 
If  it  be  true,  that  in  case  one  partner  does  take  a  portion  of  the 
partnership  property,  and  hold  it  against  the  other  partners,  no 
action  of  trespass  or  replevin  can  be  maintained  against  him,  it 
will  not  prove  that  such  partner  has  a  legal  right  so  to  do,  but 
only,  that  by  reason  of  the  general  control  given  him  over  the 
goods,  by  the  constitution  of  the  partnership,  such  remedy  at 
law  can  not  be  sustained  for  a  violation  of  his  duty  as  a  part- 
ner. This,  however,  will  not  show  that  an  action  might  not 
well  be  maintained  against  any  third  person  who  should  seize 
the  goods  on  execution  for  the  debt  of  an  individual  partner, 
and  exclude  the  other  partners  from  the  possession;  when  no 
right  existed  to  hold  them  in  pledge  for  the  debt,  or  to  apply 
them  to  the  payment  of  it  by  a  sale  on  the  execution.  Such 
bcizure  and  possession  is  not  within  any  rights  of  the  debtor 
partner  to  exclude  the  other  partners  from  the  possession,  nor 
in  furtherance  of  the  purposes  of  the  partnership,  but  in  direct 
contravention  of  the  rights  of  the  other  partners. 

Formerly  it  was,  undoubtedly,  the  practice  to  levy  an  execu- 
tion against  one  of  several  partners  upon  all  or  a  part  of  the 
goods  which  belonged  to  the  partnership.  Various  cases  are 
found,  showing  the  practice  at  law  to  seize  the  specific  property 
and  sell  a  moiety,  or  undivided  share,  of  it:  Heydon  v.  Heydon^ 
1  Salk.  392;  Jaclcy  v.  BuOer,  2  Ld.  Raym.  871;  Bachursi  v. 
Clinkard,  1  Show.  173;  Com.  277 ;»  Id.  619;'  Parker  v.  Pistor, 

1.  MarrioU  y,  Shaw,  2.  K4mg  t.  Mmmtimg. 
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8  Bos.  k  Ful.  288;  Chapman  v.  Koops,  Id.  289;  Id.  254;  Barker 
T.  Ooodair,  11  Yes.  85;  Lyndon  v.  Oorham  and  Trustee^  1  Gall. 
868.     The  language  of  some  of  these  cases  would  indicate  that 
the  undivided  share  of  the  debtor  partner,  in  the  goods  seized, 
was  sold,  without  any  reference  to  the  debts  of  the  partner- 
ship, although  Lord  Hardwicke  understood  the  cases  in  Salkeld 
and  Lord  Bajmond  as  holding  ''  that  judgment  and  execution 
against  one  partner,  for  his  separate  debt,  does  not  put  the 
other  in  a  worse  condition,  for  he  must  have  all  the  allowances 
made  him  before  the  judgment  creditor  can  have  the  share  of 
the  other  applied  to  him:''  Wetd  v.  Skip,  1  Yes.  sen.  241.    Oases 
have  certainly  existed  in  which  a  partnership  was  treated,  at 
law,  as  a  tenancy  in  common,  without  reference  to  a  partner- 
ship account,  so  far  as  it  respected  such  seizure  and  sale,  and 
as  a  tenancy  in  common  of  each  chattel  which  belonged  to  the 
partnership;  for  in  many  instances  only  a  part  of  the  goods 
have  been  seized,  and  the  undivided  share  in  separate  articles 
has  been  sold  to  different  individuals:  17  Yes.  206;^  2  Yes.  & 
Bea.  301;'  1  Story  £q.  629.     Some  of  the  early  cases  speak  of 
a  seizure  of  all  the  goods  of  the  partnership;  but  this,  evi- 
dently, has  not  been  regarded  as  necessary  to  the  validity  of 
the  proceeding.     Probably  no  more  was  intended  than  that  the 
sheriff  could  not  divide  off  and  seize  a  moiety  of  the  goods, 
and  sell  all  which  he  seized:  Smith  v.  Stokes,  1  East,  367.     Al- 
though it  seems  that  in  Eddie  v.  Davison,  Doug.  650,  the  whole 
interest  in  the  goods  seized  was  sold,  and  the  sheriff  was  ordered 
to  pay  a  share  of  the  money  levied  to  the  assignees  of  the  other 
partner.     Oomyn  says:  ''If  A.,  B.,  and  0.  are  partners,  and 
judgment  and  execution  is  sued  against  A.,  only  his  share 
of  the  goods  can  be  sold.     It  is  true,  the  sheriff  may  seize  the 
whole,  because  tbe  share  of  each,  being  undivided,  can  not  be 
known;  and  if  he  seize  more  than  a  third  part  he  can  sell  only 
a  third  of  what  is  seized,  for  B.  and  C.  have  an  equal  interest 
with  A.  in  the  goods  seized;  but  the  sheriff  can  sell  only  the 
part  of  him  against  whom  judgment  and  execution  was  sued:" 
Th£  King  v.  Manning,  Com.  619. 

Proceedings  at  law  would  have  been  more  simple  and  easier 
conducted,  had  this  practice  been  continued;  but  when  the 
courts  of  equity  adopted  the  position  that  the  partnership  prop- 
erty was  a  fund,  in  the  first  instance,  for  the  payment  of  the 
partnership  debts — that  the  interest  of  each  partner  in  the  part- 
Lersbip  was  only  his  share  of  the  surplus  remaining  after  the 

1.  Xhitten  T.  JfPmMfi.  3.  Waten  ▼.  Ay  for. 
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obligations  were  discharged,  and  that  the  vendee  on  such  sale 
took  cum  onere^  subject  to  the  equities  of  the  other  partners,  and 
the  creditors,  1  Q-all.  369 — ^it  became  very  Dearly  a  matter  of  neces- 
sity for  courts  of  law  to  change  the  practice  in  relation  to  such 
sales,  although  Lord  Eldon  seems  to  have  expressed  something 
like  surprise  that  they  should  attempt  to  administer  equity  apon 
the  subject:   IVaters  v.  Taylor,  2  Ves.  &  Bea.  301;  17  Ves.  206. 
If  the  several  yeodees  of  an  nndivided  moiety  of  specific  par* 
eels  of  goods  became  not  only  tenants  in  common  with  the  sol- 
Tent  partner,  but  held  the  share  of  the  debtor  partner  in  those 
goods,  subject  to  a  partnership  account,  and  entitled,  instead  of 
the  definite  share  of  the  goods  which  they  had  purchased,  only 
to  a  share  of  a  surplus  which  might  exist  in  favor  of  the  debtor 
partner  upon  the  taking  of  such  account,  if  any  there  hap- 
pened to  be,  or  to  nothing,  if  no  sui*plus  existed,  as  the  case 
might  be;  and  were  liable  to  a  bill  in  equity,  in  which  these 
matters  were  to  be  adjusted;  there  was  certainly  no  propiietj 
in  any  longer  attempting  to  sell  an  undivided  share  of  the 
specific  chattels  on  an  execution  at  law. 

The  reason  and  necessity  for  a  change  is  apparent;  the  sher- 
iff could  no  longer  convey  a  specific  share  of  particular  gooda. 
If  he  attempted  to  sell  it,  the  purchaser,  through  the  interven- 
tion of  a  court  of  equity,  might  find  that  he  had  taken  uothin^^ 
by  the  sale.  But  if  the  partnership  was  not  in  fact  insolvent, 
so  that  a  purchaser  might  take  something,  to  wit,  the  debtor's 
interest  in  the  surplus,  that  interest  was  not  an  undivided  in- 
terest in  any  particular  goods  separated  from  the  mass  of  the 
partnership  effects;  and  there  would  be  not  only  the  evils  sug- 
gested by  Mr.  Justice  Story,  as  reasons  why  an  injunction 
should  be  granted  to  restrain  the  sale,  1  Story  Eq.  629,  but  a 
question  might  also  arise  whether,  in  case  the  goods  remaining 
in  the  hands  of  the  solvent  partner  were  insufficient  to  pay  the 
debts,  the  several  vendees  of  the  separate  portions  of  the  goods, 
sold  at  different  times,  on  several  executions,  were  to  contribute 
to  make  up  the  deficiency,  or  whether  the  vendees  under  the  prior 
execution  and  sale  were  entitled  to  hold  the  goods,  in  which  they 
had  purchased  a  contingent  interest,  until  those  which  had  been 
delivered  to  subsequent  vendees  had  been  exhausted.  And  if 
this  were  decided  in  favor  of  the  vendees  under  the  prior  exe- 
cution, a  similar  question  might  arise  among  them  respecting 
a  priority  in  the  sales  to  themselves. 

There  must  have  been  a  constant  collision  between  the  prin- 
ciples of  the  courts  of  law  thus  administered,  and  the  courts 
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of  equity,  in  relation  to  this  subject,  had  the  ionner  oontinued 
to  authorize  the  sale  of  an  absolute  undivided  interest  in  speoifio 
portions  of  the  partnership  goods  upon  execution;  and  it  has 
even  been  thought  that  such  sale  by  the  sheriff  ought  to  be 
restrained  by  injunction:  Vide  1  Story  Eq.  629;  2  Johns.  Oh. 
548 ,-*  Oow  on  Part.  [252]  278.    If  the  courts  of  law  are  unable 
to  cariy  out  the  principles  of  equity  fully,  by  distributing  the 
joint  and  separate  effects  among  the  joint  and  separate  credit- 
ors, respectively,  it  may  be  well  that  they  have  been  disposed 
to  follow  the  principles  established  in  chancery,  so  far  as  the 
nature  of  their  proceedings  will  admit,  leaving  the  equity  juris- 
diction to  supply,  as  well  as  it  may,  the  deficiency.    The  prin- 
ciple that  the  partnership  effects  are  a  fund,  to  be  applied  in 
the  first  place  to  the  payment  of  the  partnership  debts,  and 
that  the  interest  of  each  partner  i^  only  his  share  of  the  surplus 
after  they  are  discharged,  has  accordingly  been  very  generally 
recognized  as  a  sound  principle  of  law,  and  has  been  of  vezy 
easy  application  where  the  separate  and  the  partnership  cred- 
itors were  at  the  same  time  striving  to  satisfy  their  demands  by 
a  sale  upon  execution.     Precedence  has  been  given  in  such 
oases  to  the  creditors  of  the  partnership:  Tappany,  BlaisdeU^  5 
N.  H.  190,  and  cases  there  cited;  9  Oonn.  410.'    But  this  is  not 
enough.    Having  established  this  principle,  there  seemed  to  be 
no  longer  any  ground  for  authorizing  the  sheriff  to  seize  and 
sell  an  undivided  interest  in  specific  portions  of  the  goods  of 
the  partnership,  upon  an  execution  against  an  individual  part- 
ner, even  where  no  execution  against  the  partnership  is  inter- 
posed; and  the  later  authorities  hold  that  he  is  to  sell  the 
interest  of  the  debtor  partner. 

Mr.  Justice  Story,  in  his  commentaries  on  equity  jurispru- 
dence, says:  "  It  is  well  known,  that  at  law  an  execution  for  the 
separate  debt  of  one  of  the  partners  may  be  levied  upon  the 
joint  property  of  the  partnership.  In  such  a  case,  howeves^ 
the  judgment  creditor  can  levy,  not  the  moiety,  or  undivided 
share  of  the  debtor  in  the  property,  as  if  there  were  no  debts  of 
the  partnership,  or  lien  on  the  same  for  the  balance  due  to  the 
other  partner;  but  he  can  levy  the  interest  only  of  the  judgment 
debtor,  if  any,  in  the  property,  after  the  payment  of  all  debts 
and  other  charges  thereon.  In  short,  he  can  take  only  the 
same  interest  in  the  property  which  the  judgment  debtor  would 
have  upon  the  final  settlement  of  all  the  accounts  of  the  partner- 
ship.   When,  therefore,  the  sheriff  seizes  such  property  upon  an 
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execution,  he  seizes  only  such  undivided  and  unasoertained  in- 
terest; and  if  be  sells  under  the  execution ,  the  sale  conveya 
nothing  more  to  the  yendee,  who  thereby  becomes  a  tenant  in 
common,  substituted  to  the  rights  and  interest  of  the  judgment 
debtor  in  the  property  seized.     In  truth,  the  sale  does  not 
transfer  any  part  of  the  joint  property  to  the  vendee,  so  as  to 
entitle  him  to  take  it  from  the  other  partners;  for  that  would  be 
to  place  him  in  a  better  situation  than  the  partner  himself. 
But  it  gives  him  properly  a  right  in  equity  to  call  for  an  ac- 
count; and  thus  to  entitle  himself  to  the  interest  of  the  partner 
in  the  property  which  shall  upon  such  settlement  be  ascertained 
to  exist:"  1  Story  Eq.  G26;  vide,  also,  Button  v.  Morrison^  17 
Ves.  206;  2  Ves.  &  Bea.  303;*  Gow  on  Part.  [246]  271;  Crane  v. 
French,  1  Wend.  313;  12  Id.  133;*  Church  v.  Knox,  2  Conn.  516; 
Commercial  Bank  v.  Wilkins,  9  Qreenl.  28;  Oibson  v.  Stevens, 
Hillsboro,  December  term,  1834  [7  N.  H.  358].     This  seems  to 
be  a  necessary  result,  from  the  adoption  of  the  principle  before 
stated.     It  has  been  repeatedly  said  that  the  creditor  can  have 
no  greater  right  than  the  debtor  had;  and  if  "  he  can  take  only 
the  same  interest  in  the  property  which  the  judgment  debtor 
would  have  upon  the  final  settlement  of  all  the  accounts  of  the 
partnership,"  such  interest  is  not  an  undivided  interest  in  any 
particular  portion  of  the  partnership  property,  to  be  reduced 
into  possession  to  the  exclusion  of  the  other  partners,  or  sold 
to  others:  Young  v.  Keighly,  15  Yes.  557.    One  partner  has  no 
right  to  convert  the  partnership  goods  to  his  own  purposes: 
Dob  V.  Habsey,  16  Johns.  34  [8  Am.  Deo.  293];  Shirreffv.  TFtOs, 
1  East,  48;  Livingston  v.  Boosevell,  4  Johns.  251  [4  Am.  Dec. 
273];  Oram  v.  CadweU,  5  Cow.  489.     Although  there  may  be 
objections  to  sustaining  an  action  at  law  if  he  do  so:  Jones  v. 
Yalea,  9  Barn.  &  Cress.  532. 

Nor  is  it  an  interest  which  may  be  subdivided  by  the  partner, 
•and  sold  out  to  divers  persons,  by  a  sale  of  his  interest  in  par- 
ticular portions  of  the  goods  belonging  to  the  partnership,  and 
a  delivery  of  the  goods.  He  has  no  authority  to  make  such 
sales,  and  thereby  constitute  his  several  vendees  tenants  in 
common  with  his  copartners  in  different  portions  of  the  goods. 
He  has  no  authority,  by  an  assignment  of  his  interest,  to  take 
from  the  creditors,  or  the  other  partners,  the  right  to  have 
their  claims  against  the  partnership  satisfied  out  of  the  prop* 
erty:  IHcoU  v.  Mumford,  4  Johns.  Ch.  525.  Nor  to  make  his 
assignee  a  partner  in  his  stead,  without  the  consent  of  his 
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partners:  Murray  v.  Bogert,  14  Johns.  318;  Kingman  v.  Spurr, 
7  Pick.  238.    Such  assignment  operates  as  a  dissolution  of  the 
partnership:  Marquand  y,  N.  Y.  Man,  Co.,  17  Johns.  525.     In 
cases  where  a  partner  may  sell  his  interest,  it  would  seem  that 
he  must  sell  it  entire,  and  without  excluding  his  copartners 
from  the  possession;  and  if  the  sheriff  sells  he  must  sell,  gen- 
erally, the  interest  of  the  debtor  in  the  whole  concern,  and  not 
his  interest  in  any  separate  portion  of  the  property.     It  is  ad- 
mitted, 12  Wend.  131,  that  the  sheriff  can  not  sell  the  goods. 
If  the  sheriff  can  not  sell  an  interest  in  specified  portions  of 
the  goods  of  the  partnership,  there  seems  to  be  no  reason  why 
he  should  levy  upon  those  goods,  and  deliver  tbem  to  tha 
vendee,  or  why  he  should  in  fact  reduce  them  into  possession. 
If  "  in  truth  the  sale  does  not  transfer  any  part  of  the  joint 
property  so  as  to  entitle  him  "  (the  vendee)  "  to  take  it  from  tho 
other  partner,"    1  Story  Eq.  626,  on   what  principle  is  the 
sheriff  authorized  to  seize  and  hold,  to  the  exclusion  of  the 
other  partners,  what  his  vendee,  after  a  sale  of  the  interest  of 
the  debtor  is  perfected,  can  not  take  from  tbem  ?    If  the  sheriff 
sells  "only  the  interest  of  such  partner,  and  not  the  effects 
themselves,"  1  Wight.  Ex.  60,>  cited  2  Johns.  Ch.  549,*  upon 
what  ground  shall  he  seize  the  effects  which  he  is  not  to  sell  ? 
If  "  the  creditors  of  the  partnership  have  a  preference  to  be 
paid  their  debts  out  of  the  partnership  funds  before  the  pri- 
vate creditors  of  either  of  the  partners,"  and  this  "is  worked 
out  through  the  equity  of  the  partners  over  the  whole  funds," 
1  Story,  625,  that  equity  should  prevent  them  from  being  de- 
prived of  the  means  of  payment  by  reason  of  such  seizure  by 
the  sheriff,  who  can  neither  sell  the  goods,  nor  pay  the  credit- 
ors, and  against  whom  they  can  not  proceed,  so  long  as  he  may 
lawfully  hold  the  goods. 

In  Taylor  v.  Helds,  4  Yes.  896,  Chief  Baron  Macdonald,  in 
delivering  the  judgment  of  the  court  of  exchequer,  says;  **  The 
right  of  the  separate  creditor  under  the  execution  depends 
upon  the  interest  each  partner  has  in  the  joint  property.  With 
respect  to  that,  we  are  of  opinion  that  the  corpus  of  the  part- 
nership effects  is  joint  property,  and  neither  partner  separately 
has  anything  in  that  corpus;  but  the  interest  of  each  is  only 
his  share  of  what  remains  after  the  partnership  accounts  are 
taken."  And  again  he  remarks:  "In  law  there  are  three  rela- 
tions; first,  if  a  person  chooses  for  a  valuable  consideration  to 
sell  his  interest  in  the  partnership  trade,  for  it  comes  to  that; 
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or  if  his  next  of  kin  or  execaiors  take  it  upon  his  daaih;  or  if 
a  creditor  takes  it  in  execution,  or  the  asaigneefl  under  a  com* 
mission  of  bankruptcy.  The  mode  makes  no  diiferenoe;  but  in 
all  those  cases  the  application  takes  place  of  the  rule  thai  the 
party  coming  in  the  right  of  the  partner  oomes  into  nothing 
more  than  an  interest  in  the  partnership,  which  can  not  be  tan- 
gible, can  not  be  made  available  or  be  delivered,  but  under  an 
account  between  the  partnership  and  the  partner;  and  it  is  an 
item  in  the  account  that  enough  must  be  left  for  the  partner- 
ship debts.*'  And  he  says  further:  "If  the  partner  himself 
therefore  had  nothing  more  than  an  interest  in  the  surplus  be* 
yond  the  debts  of  the  partnership  upon  a  division;  if  it  turna 
out  that  at  common  law  that  is  the  whole  that  can  be  deliv- 
ered to,  or  taken  by,  the  assignee  of  a  partner,  the  executor, 
the  sheriff,  or  the  assignee  under  a  commission  of  bankrupt(7, 
all  that  is  delivered  to  the  creditor  taking  out  the  execution  is 
the  interest  of  the  partner  in  the  state  and  condition  he  had 
it,"  etc. 

In  Smith'8  caae,  16  Johns.  106,  the  court,  after  saying  that  the 
separate  creditor  takes  the  share  of  his  debtor  in  the  same 
manner  as  the  debtor  himself  had  it,  and  subject  to  the  rights 
of  the  other  partner,  add:  '*  The  sheriff  therefore  does  not  seise 
the  partnership  effects  themselves,  for  the  other  partner  has  a 
right  to  retain  them  for  the  payment  of  the  partnership  debts." 
And  in  Crane  v.  French^  1  Wend.  313,  Chief  Justice  Savage, 
after  considering  the  subject,  says:  "The  sheriff  therefore  sells 
the  mere  right  and  title  to  the  partnership  property,  but  does 
not  deliver  possession:"  Vide,  also,  5  N.  H.  193;*  2  Conn. 
516,  617.'  The  conclusion,  that  the  sheriff  upon  an  execution 
against  one  partner  is  not  to  deliver  to  his  vendee,  and  is  not 
to  seize  the  partnership  effects,  is  sustained,  therefore,  not  only 
by  the  reason  of  the  thing,  after  the  adoption  of  the  general 
principle  before  stated,  but  by  express  authority.  There  is 
undoubtedly  a  difficulty  in  making  a  sale  of  the  entire  interest 
of  one  partner  upon  execution,  without  the  aid  of  equity  in 
taking  an  account  before  the  sale,  because,  ordinarily,  it  can 
not  be  known  until  an  account  is  taken  what  is  the  value  of 
the  interest  to  be  sold.  But  this  difficulty  can  not  change  the 
right  of  the  creditor  to  have  the  interest  of  his  debtor,  what- 
ever it  may  be,  appropriated  to  the  payment  of  his  debt;  and 
although,  in  the  usual  course  of  sales  on  execution,  at  law,  no 
time  can  be  given  for  such  account  after  a  seisoxe  npon  the 
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execution,  it  is  generally  for  the  interest  of  both  creditor  and 
debtor  that  the  full  value  should  be  obtained  upon  such  sale, 
and  this  part  of  the  matter  may  perhaps  be  well  left  to  their 
superintendence  and  management:  Moody  y.  Payne,  2  Johns. 
Oh.  548.  If  the  interest  of  the  debtor  partner  only  is  to  be 
Bold»  there  can  be  no  reason  why  equity  should  interfere  bj 
way  of  injunction  to  restrain  the  sale,  on  account  of  the  interest 
of  the  other  partners. 

There  are  other  difficulties  attending  this  subject,  some  of 
which  can  not,  perhaps,  be  fully  obviated  without  legislation. 
It  would  seem  that,  like  bankruptcy  in  England,  such  sale 
must  operate,  ipso  facto,  as  a  dissolution  of  the  partnership: 
17  Johns.  529,  535;^  and  several  of  the  authorities  before  cited 
say  that  the  purchaser  becomes  a  tenant  in  common  with  the 
other  partner,  and  takes  the  undivided  share  subject  to  the 
rights  of  the  other  partner:  Fox  v.  Hanbury,  Oowp.  419;  Gow 
on  Part.  [285]  310,  [365]  391;  Shipp  v.  Harwood,  2  Swans.  586. 
If  the  purchaser  is  to  be  regarded  as  a  tenant  in  common  with 
the  other  partner,  of  the  partnership  goods,  he  may  perhaps 
have  the  ordinary  rights  of  such  tenant,  and  be  entitled,  like 
the  assignees  in  bankruptcy,  to  hold  such  of  the  goods  of  the 
partnership  as  may  come  to  his  hands,  subject  to  the  account: 
Murray  v.  Murray,  5  Johns.  Ch.  70.  There  are,  however,  ex- 
pressions in  some  of  the  cases  indicating  that  such  sale  would 
give  the  purchaser  no  right  to  take  possession  of  any  of  the 
goods,  but  only  to  demand  an  account:  16  Johns.  106,  109;* 
4  Johns.  Oh.  525;*  2  Oonn.  517;^  and  perhaps  the  same  duties 
do  not  devolve  on  him  as  upon  an  assignee,  or  the  same  rights 
accrue  to  him.  In  other  questions  we  have  less  of  authority  to 
aid  us.  The  mode  in  which  service  of  the  writ  is  to  be  made, 
under  our  attachment  laws,  so  as  to  secure  to  the  creditor,  in 
the  best  manner,  the  full  value  of  the  interest  of  his  debtor, 
as  then  existing,  has  never  been  determined.  "  Ohattels  which 
can  not  lawfully  be  seized  on  execution,  can  not  lawfully  be 
attached:''  Pierce  v.  Jackson,  6  Mass.  243. 

Whether  under  our  present  laws  the  creditor  can  do  more  than 
return  a  general  attachment  of  the  interest  of  his  debtor  in  the 
partnership,  and  summon  the  other  partners  as  his  trustees; 
and  what  are  the  effects  of  such  a  service  upon  the  rights  and 
duties  of  the  other  partners,  and  of  course  upon  the  action  of 
the  debtor  himself? — ^Whether  it  can  suspend  his  right  to  inter« 
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fere  with  the  partnership  property  so  long  as  the  attachment 
exists,  or  whether  he  may  proceed  to  act  as  partner  until  judg- 
ment and  sale  upon  execution? — And  whether,  after  an  attach- 
ment, the  creditor  or  any  of  the  partners  may  maintain  a  bill  in 
equity  for  an  account  before  a  seizure  and  sale  of  the  interest  of 
the  debtor  on  the  execution? — are  questions  which  may  arise, 
but  upon  which  this  case  does  not  call  for  an  opinion. 

We  might  have  declined  to  express  an  opinion  upon  the  mat- 
ters already  considered.  These  defendants  are  in  no  situation 
to  contest  the  right  of  a  creditor  of  one  partner  to  attach  the 
partnership  goods.  Prior  to  the  time  when  this  attachment 
was  made,  the  goods  attached  belonged  to  the  firm  of  Dickin- 
son &  Blodgett,  and  the  debt  on  which  they  were  attached 
was  a  partnership  debt  due  from  them.  Buffum,  one  of  the 
defendants,  purchased  the  interest  of  Dickinson,  and  agreed 
to  pay  his  share  of  the  debts  and  indemnify  him  against 
them.  Blodgett  &  Buffum — haying  continued  the  business 
as  partners — being  the  persons  who  ought  to  pay  the  debt — 
and  having  the  property  which  was  formerly  liable  for  its 
payment — and  the  sheriff  having  seized  that  property — ^gave 
this  receipt,  undertaking  to  deliver  the  goods  or  pay  the 
money,  and  the  sheriff  thereupon  returned  an  attachment. 
There  is  no  principle,  equitable  or  legal,  upon  which  they 
ought  now  to  be  permitted  to  set  up  this  defense,  and 
avoid  their  contract.  It  may  be  considered  as  equitably  the 
partnership  debt  of  the  defendants.  They  are  the  very  persona 
who  ought  to  pay,  and  whose  goods  ought,  in  justice,  to  be 
taken,  and  the  goods  actually  taken  were  those  upon  which  the 
debt  ought  equitably  to  be  charged. 

We  should  Lave  hesitated  long,  under  such  circumstances, 
before  holding  that  these  goods  could  not  lawfully  be  attached 
upon  this  demand,  had  no  receipt  been  given.  But  when  the 
defendants,  instead  of  contesting  the  right  of  the  officer  to  at- 
tach, assented  to  it;  undertook  to  return  the  goods  or  pay  the- 
money;  and  the  officer  thereupon  returned  an  attachment,  all 
question  upon  the  matter  was  put  at  rest.  It  is  not  competent 
for  them  under  these  circumstances  to  avoid  this  contract.  In 
fact,  it  is  not  necessary  for  the  plaintiff  to  rely  upon  the  circum- 
stances existing  before  the  attachment.  The  authorities  cited 
by  his  counsel  show  it  to  be  well  settled,  that  where  an  officer 
has  made  a  nominal  attachment,  taking  the  receipt  of  a  third 
person,  and  returning  the  goods  as  attached,  the  receiptor  is 
responsible,  and  can  not  defend  upon  the  ground  that  no  goods 


July,  1836.]  Mobbibon  v.  Blodgett.  663 

were  in  fact  seized,  and  that  his  contract  Tfas  without  consider- 
ation: 11  Mass.  219;*  Id.  819;*  U  Id.  195,-»  2  Vt.  212;*  4  Id.  505,^ 
Story  on  Bail.  95;  8  Wend.  614;*  12  Pick.  144.' 
Judgment  for  the  plaintiff. 

LxvT  ON  PABTNEBsmp  pROPSBTT  TOB  Pabtnsb's  Pbiyatb  Dxbt.— The 
principal  oaae  correctly  states  the  law  as  administered  in  New  Hampshire 
with  respect  to  the  manner  of  satisfying  a  judgment  obtained  against  an  in- 
diyidnai  partner,  out  of  the  firm  effects.     **  A  sheriff  npon  a  demand  against 
one  partner  for  his  private  debt  can  not  seize  the  goods  of  the  partnership, 
and  exclude  the  other  partners  from  the  possession:"  OiUon  v.  Stevejia,  7  N. 
H.  352;   Morrison  Y,  BlodgeU,  the  principal  case;  Newman  v.  Bean,  21  Id. 
03;  HiU  v.  Wiggin,  31  Id.  292;   TreadvM  v.  Brown,  43  Id.  290;  Oarrnn  y. 
Fault  47  Id.  158^    This  ruling  is  undoubtedly  opposed  to  the  weight  of  the 
early  authorities,  which  are  almost  unanimous  in  a£5irming  that  the  ofiKoer 
may  levy  on  the  interest  of  a  partner,  assume  exclusive  possession  of  the 
chattels  of  the  firm,  and  retain  it  until  the  sale:  BaeJiurst  v.  Clmkard,  I 
Show.  173;  Mayhew  v.  Herriek,  7  C.  B.  229;  Parkery,  PiaUn-y  3  Bos.  k,  PuL 
288;  Pope  v.  ffaman^  Comb.  217;  Heydon  v.  Ileydon^  Salk.  392;  Jokneon  ▼. 
Eoans,  7  Man.  &  O.  240;  UnUed  States  v.  WiUiams,  4  McLean,  236;  NewbaU 
y.  Buehmgham,  14  HL  405;    White  v.  Jones,  38  Id.  159;  Davis  v.  White,  1 
Houst  228;  Andrews  v.  KeUh,  34  Ala.  722;  Smith  v.  Orser,  42  N.  T.  132. 
Some  recent  adjudications  recognize  and  sustain  this  right  of  the  sheriff  to 
assume  exclusive  control  over  partnership  property  under  an  exeontion  against 
a  partner  for  his  individual  debt:  Clark  v.  CuaJUng,  62  CaL  617;  Saunders  v. 
BaHleU,  12  Heisk.  317;  EiglUh  Nat.  Bank  of  N.  Y.  v.  Fitch,  49  N.  Y.  541; 
Atkins  V.  Saxton,  77  Id.  195;  Hacker  v.  Johnson,  66  Me.  21;  Parker  v. 
Wright,  Id.  392;  Fogg  v.  Lawry,  68  Id.  78.    Though  in  all  these  decisions  the 
sheriff  may  actually  take  the  partnership  goods,  yet  he  can  not  sell  more  than 
the  debtor's  interest  therein.     Should  the  sheriff  undertake  to  sell  the  entire 
property,  his  act  would  be  nugatory,  and  he  would  be  a  trespasser  ab  initio; 
Atkins  V.  Saxton,  77  N.  Y.  195. 

Of  course,  the  question  immediately  presents  itself,  if  the  goods  can  not 
be  sold,  why  seize  them  ?  Why  is  it  not  sufficient  to  levy  upon  that  only 
which  may  be  made  the  subject  of  a  sale?  This  brings  us  to  the  New 
Hampshire  doctrine,  as  stated  in  the  principal  case,  and  expressly  dwelt 
upon  in  TreadweU  v.  Brown,  43  N.  H.  290 — ^that  only  the  interest  of  an  indi- 
vidual partner  in  the  firm  effects  may  be  attached  or  seized  on  execution  and 
sold.  This  view  is  growing  in  favor,  and  seems  amply  supported  by  prin- 
ciple. Neither  partner  has  exclusive  right  to  the  possession  of  any  or  all  of 
the  firm  effects;  how,  then,  can  a  creditor  of  a  partner  claim  that  right  ?  The 
interest  of  each  partner,  that  is,  his  share  in  the  balance  remaining  after 
payment  of  the  firm  obligations,  of  course  is  seizable,  but  on  no  ground  can 
more  be  taken.  Moreover,  the  rights  of  the  copartner  ought  to  be  consid- 
ered. Why  should  his  interest  be  seized,  as  it  must  be  if  any  specific  chattel 
is  taken  under  the  writ,  because  another  who  is  associated  with  him  in  busi- 
ness happens  to  be  in  debt  ?  On  what  reason  can  the  partner  not  sued  be 
placed  in  a  worse  condition  by  his  copartner's  creditor  than  he  could  be  put 

1.  Jemdif,  Tvrrejf,  2.  Lyman  w.  Xyman.  8.  Bridgtw.  Wpman, 

4.  apeneery.  WillUmt;  S.  O.,  19  Am.  Deo.  711. 

0.  Lsmryy.  Cad^;S.a,MA]n.Deo.  638.      6.  PhUUpir.ffdU;B.  O^UAm,  Deo.108. 

T.  Hedge  ▼.  Drew;  8.  G,  23  Am.  Deo.  416. 
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by  the  oopactDer  himself?  These  oonsideratiozts  all  lead  to  the  ooncliirion. 
adopted  by  several  courts,  that  an  officer,  under  an  exeeation  agaioat  an  indi- 
yidnal  member  of  a  firm,  can  not  seize  and  take  into  his  exclusiye  possession 
specific  articles  belonging  to  the  firm,  but,  at  most,  can  only  seize  the  interest 
of  the  partner,  whatever  it  may  be,  subject  to  all  Hx^  partnership  debts  and 
to  the  final  accounting:  Sirrine  v.  Briggs,  31  Mich.  443;  Hayne»  v.  KhowUm, 
86  Id.  407;  HtOehmson  v.  Dubois,  9upu  Ct  of  Mich.,  11  The  Bep.  227;  Knerr 
▼.  Hoffman,  65  Pa.  St  126;  Vandike  v.  Rotakam,  67  Id.  330;  Ohoppin  ▼.  WO- 
mm,  27  La.  Ann.  444;  Levjf  v.  Oowan,  Id.  666.  See  also  Freeman  on  Ezeoa- 
tions,  sec.  126. 
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[8  Nkw  HAMnHms,  807.] 

DivoROB  WILL  BB  Dknikd  where  the  conduct  alleged  as  groasd  thevefori 
provoked  by  the  actions  of  t^e  libelant. 

BzTBEMB  Cbuxltt  is  uot  austcrity  of  temper,  petulance  of  maonezB»  rode- 
ness,  lack  of  attention,  or  sallies  of  temper,  if  there  be  no  threat  of 
bodily  harm. 

Ant  WiLLFiTL  Misconduct  of  thb  Husband  which  endangers  the  life  or  the 
health  of  the  wife,  which  exposes  her  to  bodily  hazard  and  intolerable 
hardship,  and  renders  cohabitation  unsafe,  ia  extreme  cruelty. 

Idem. — Many  Acts  abb  not  Necbssabt  to  constitute  such  cruelty;  when- 
ever force  and  violence,  preceded  by  deliberate  insult  and  abase,  have 
been  once  wantonly  and  without  provocation  used,  the  wife  can  haidlj 
be  considered  safe. 

Thb  Cruelty  Laying  a  Lbgal  Foundation  for  a  divorce  most  be  mmierited 
and  unprovoked. 

Libel  filed  by  a  wife  for  a  divorce  on  the  ground  of  extreme 
cruelty.     The  opinion  states  the  case. 

Emery  and  Bartlett,  for  the  libelant. 

James  Bell,  contra^ 

By  Court ,  Eiohabdson,  C.  J.  The  parties  in  this  case  were  maiw 
ried  on  the  seventh  of  March,  1816.  They  hare  no  children.  The 
husband  is  proved  to  be  a  man  in  easy  circumstances,  and  of  a 
hasty  and  irritable  temper.  The  wife  is  shown  to  be  a  very 
active  and  efficient  manager  of  her  household  a£G&irs,  and  of  a 
high,  bold,  masculine  spirit;  somewhat  impatient  of  control; 
in  a  high  degree  jealous  of  the  liberty  that  belongs  to  her  as  a 
wife,  and  not  always  ready  to  submit,  even  to  the  legitimate 
authority  of  her  husband.  For  aught  that  appears  in  this 
case,  they  lived  in  peace  and  harmony,  without  any  serious 
difficulty,  until  some  time  since  the  year  1830,  when  the  wife, 
having  become  a  professor  of  religion,  united  herself  to  a 
church  whose  doctrines  and  opinions  the  husband  did  not  ap* 
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prove.  And  this  dlTeradtj  of  sentimeiits  in  religions  matters 
seems  to  haye  been  the  original  fountain  whence  has  flowed  all 
the  bitterness  which  has  since  existed  between  them,  and  which 
has  driven  them  into  qaarrels,  squabbles,  and  encounters,  that 
certainly  do  no  credit  to  either  party.  The  result  of  these 
broils  was,  that  the  wife  left  the  house  of  the  husband,  and  has 
since  resided  separate  and  apart  from  him;  and  she  now 
claims  to  have  the  bonds  of  matrimony  dissolved,  on  the  ground 
that  in  the  contest  which  ended  in  their  separation,  he  exercised 
a  tyranny  over  her  which  amounted  to  extreme  cruelty.  In  a 
contest  about  religion  between  two  persons  standing  in  the  re- 
lation, and  having  the  dispositions  and  tempers  of  these  parties, 
it  is  hardly  to  bo  conceived  that  the  blame  could  have  been  all 
on  one  side.  Mere  profession  of  religion  weighs  nothing  in 
such  a  case.  If  the  spirit  of  the  gospel  abide  with  one  of  the 
parties,  not  in  word  only  but  in  its  power,  there  can  be  no  con- 
test; whatever  wrong  or  injury  there  may  be  on  the  one  side — 
all  will  be  patience  and  suffering  on  the  other.  Where  strife 
is,  there  is  every  evil  work.  But  that  wisdom  which  is  from 
above  is  first  pure,  then  peaceable,  gentle,  and  easy  to  be  en- 
treated, full  of  mercy  and  good  fruits.  This  is  the  language 
of  inspiration.  The  evidence  in  this  case  shows  much  strife 
between  these  parties;  and  an  attentive  examination  of  that 
evidence  will  enable  us  to  see  who  has  been  to  blame. 

One  of  the  complaints  of  the  wife  in  this  case  is  that  the 
husband  has  often  addressed  her  in  harsh,  abusive,  and  profane 
language.  This  charge  is  sustained  by  the  evidence,  and  his 
conduct  in  this  respect  can  be  viewed  in  no  other  light  than  as 
unmanly,  indecorous,  and  in  the  highest  degree  reprehensible. 
And  in  the  case  of  a  woman  of  a  meek  and  quiet  spirit,  inca- 
pable of  rendering  evil  for  evil,  or  railing  for  railing,  but  patient 
in  all  her  tribulations,  such  language  on  the  part  of  a  husband, 
often  repeated,  wantonly  and  unprovoked,  would  go  a  great 
way,  and  be  a  circumstance  of  much  weight,  in  making  out  a 
case  of  extreme  cruelty. 

But  here  much  of  the  evidence  on  both  sides,  and  even  the 
tone  and  temper  of  the  affidavit  which  she  has  drawn  up  her- 
self and  filed  in  the  case,  indicate  in  the  wife  anything  rather 
than  a  meek  and  quiet  spirit.  And  one  of  her  own  witnesses 
says  that  her  conduct  was  often,  provoking  and  vexations.  She 
herself  admits,  in  her  affidavit,  that  she  sometimes  used  pas- 
sionate language,  but  says  she  used  it  only  when  he  gave  her 
occasioB.    It  is  very  likely  that  she  may  think  she  bad  always 
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an  occasion  for  the  passionate  language  she  used;  and  it  ia 
equally  likely  that  he  may  think  he  had  an  occasion  for  the 
harsh  and  abusive  language  he  used  towards  her.  It  is  not 
proved  that  he  used  such  language  wantonly  and  unprovoked 
on  any  occasion.  And  if  a  wife  chooses  so  to  act  and  to  talk 
as  to  raise  a  storm  in  the  temper  of  an  irritable  husband,  it  ia 
doing  her  no  injustice  to  say  to  her,  when  it  has  come  attended 
only  with  harsh  and  abusive  language,  that  she  has  had  in  its 
peltings  her  just  and  merited  reward.  However  reprehensi- 
ble his  conduct  may  have  been  in  this  respect,  she  is  not  to  be 
heard,  when  she  would  complain  of  it.  She  ought  not  to  be 
heard  to  complain  of  abuse  which  she  has  wantonly  provoked. 
Her  next  complaint  grows  out  of  a  contest  between  them  with 
respect  to  some  wood,  in  August,  1833.  Her  story  is  that  she 
sent  a  little  girl  out  to  procure  some  wood — ^that  Poor  met  the 
girl  at  the  door  and  told  her  "  she  should  not " — that  she  then 
went  herself  for  the  wood,  and  as  she  went  out,  he  went  into 
the  house.  When  she  returned  she  found  the  door  fastened — 
upon  which  she  threw  her  wood  into  the  house  through  the 
window,  and  took  a  crowbar  and  knocked  at  the  door;  that 
Poor  came  out  in  a  great  passion,  and  using  very  profane  lan- 
guage, which  she  repeats,  but  which  we  shall  not,  took  the 
crowbar  from  her  by  force;  that  she  screamed  murder,  and  he 
stopped  her  mouth.  But  at  length  she  escaped,  and  soon  after 
deserted  the  house. 

Now  in  this  account  it  is  virtually  admitted  that  she  went  out 
in  open  rebellion  against  the  known  will  of  her  husband.  And 
the  throwing  of  the  wood  into  the  house  by  the  window,  the 
use  she  made  of  the  crowbar,  and  her  screams  of  murder  when 
he  took  the  bar  from  her,  indicate  a  spirit  and  temper  quite  too 
belligerent,  when  indulged  against  a  husband,  to  be  becoming  in 
a  lady.  But  her  witness.  Palmer,  adds  other  material  circum- 
stances, which  she  has  omitted.  Palmer  says  that  Poor  told 
the  girl  not  to  take  the  wood  that  was  on  the  other  side  of  the 
road,  but  to  take  it  from  the  mill-house,  because  he  wanted  to 
clear  that — that  upon  this  Mrs.  Poor  came  out  and  said  that 
she  sent  the  girl,  and  intended  to  have  the  wood.  He  further 
says,  that  she  struck  the  door  with  the  crowbar  and  made  several 
dints  in  it,  which  are  still  visible;  and  that  after  Poor  took  the 
bar  from  her  she  threatened  to  go  to  a  magistrate  and  compel 
him  to  give  sureties  of  the  peace,  and  that  Poor  told  her  she  had 
better  go  into  the  house.  Such  is  the  transaction,  as  it  stands 
disclosed  in  the  evidence.    There  seems  to  have  been  nothing 
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unreasonable  or  improper  in  the  direction  which  the  husband 
ga?e  to  the  little  girl.  And  the  temper  in  which  the  wife  went 
forth  from  the  house,  and  her  declared  intention  of  having  her 
own  will  and  her  own  way,  in  defiance  of  him,  which  was  im- 
mediately carried  into  overt  acts  of  rebellion  against  his 
authority,  show  her  to  have  been  entirely,  in  the  wrong  on  that 
occasion.  She  was  to  blame  in  the  beginning:  and  she  carried 
out  the  quarrel  in  a  manner  which  all  candid  and  impartial 
minds  must  pronounce  to  have  been  equally  inconsistent  with 
her  connubial  duties  and  her  religious  professions.  In  the 
skirmish  which  ended  in  his  taking  the  crowbar  from  her,  she 
seems  to  have  encountered  some  of 

*'  The  perilB  that  environ 
The  man  that  meddles  with  oold  iron," 

and  to  have  been  rather  roughly  handled.  But  considering  the 
irritable  temper  of  the  husband,  it  seems  to  us  that  she  escaped 
with  quite  as  little  injury  as  she  could  have  had  any  right  to 
expect,  in  such  an  attempt  to  take  his  castle  by  storm. 

Her  next  complaint  is  founded  upon  a  quarrel  between  hez 
and  her  husband  which  took  place  upon  the  Sabbath.  The 
account  which  she  gives  of  the  matter  in  her  affidavit  is,  that  she 
asked  Poor  to  let  her  have  the  horse  and  chaise  to  go  to  church. 
This  he  refused,  because  he  did  not  like  the  minister.  She  then 
ordered  the  boy  to  put  the  horse  to  the  chaise,  and  went  out 
herself  to  the  chaise^house  to  assist  the  boy.  Finding  the  chaise- 
house  locked,  she  requested  Poor  to  let  her  have  the  key,  which 
he  refused.  She  thereupon  took  hold  of  the  door,  "  and  made 
as  though  she  would  open  it."  Upon  this  Poor  came  out  and 
struck  her  upon  the  head,  and  made  her  head  ache  for  several 
days.  Such  is  her  account  of  the  affair.  But  her  witness. 
Palmer,  states  other  mateiial  circumstances,  which  she  omits. 
He  says  that  she  went  out  to  the  chaise-house  and  attempted  to 
force  the  lock  with  a  wedge;  that  Poor  came  out,  and  took  the 
wedge  from  her,  and  ordered  her  to  go  into  the  house.  She, 
however,  still  persisted  in  her  attempt  to  obtain  the  chaise,  until 
Poor  struck  her.  Now,  in  this  instance,  the  quarrel  had  its 
origin  in  the  misconduct  of  the  husband.  No  good  reason  is 
shown  why  the  use  of  the  horse  and  chaise  should  not  have  been 
freely  accorded  to  her.  And  his  refusal  of  her  reasonable  re- 
quest, not  only  has  the  appearance  of  great  unkindness,  but  of  a 
tyrannical  attempt  to  embarrass  her  in  the  enjoyment  of  that 
religious  liberty  which  belongs  to  every  wife. 

But  it  was  the  Sabbath — and,  under  the  circumstances,  what 
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eoaxse  of  conduct  did  duty  preaeribe  to  a  Christian  wife  and  io 
a  member  of  the  church?  The  veiy  esBence  of  the  religion 
she  profesBee  ia,  that  charity  that  suffereth  long  and  is  ldnd» 
which  Taunteth  not  itself,  doth  not  behave  unseemly,  is  not 
easily  proToked,  and  not  only  belicTeth  and  hopeth,  but  beareih 
and  endureth  all  things.  What  course  of  conduct,  then,  did 
duty  prescribe  to  one  who  professed  to  hare  adopted  that  re- 
ligion as  the  guide  of  her  life  ?  If  when  ye  do  well  and  suffer 
for  it,  ye  take  it  patiently,  this  is  acceptable  with  Ood,  says  the 
bible.  What  course  of  conduct  did  duty  then  prescribe  to  one 
who  professes  to  belieTO  the  bible  to  be  the  word  of  G-od?  In 
mj  judgment,  there  can  not  be  any  diversity  of  opinion  on  theae 
questions.  It  was  due  to  the  day,  it  was  due  to  the  religion 
she  professes,  it  was  due  to  the  relation  in  which  she  stood  to 
her  oppressor,  that,  if  she  could  not  obtain  his  consent  bj 
kindness  and  condescension,  she  should  have  submitted  in 
silence  to  the  wrong  he  was  doing  her.  But  instead  of  this, 
regardless  of  the  day  and  of  the  modesty  and  of  all  the  sober 
virtues  that  belong  to  the  character  of  a  pious  matron,  at  the 
head  of  a  respectable  family,  and  setting  her  husband  com- 
pletely at  defiance,  she  at  once  undertook  to  accomplish  her 
purpose  by  force  and  violence;  and  in  this  course  she  persisted, 
until,  provoked  by  her  perverse  obstinacy,  the  husband  waa 
led  so  for  to  forget  himself  as  to  strike  her. 

Whatever  the  old  books  may  say  upon  the  subject,  there 
never  was,  in  my  opinion,  in  the  relation  between  husband  and 
wife,  when  rightly  understood,  anything  that  gave  to  a  hus- 
band the  right  to  reduce  a  refractory  wife  to  obedience  by 
blows.  And  at  this  day  the  moral  sense  of  the  community 
revolts  at  the  idea  that  a  husband  may  inflict  personal  chastise- 
ment upon  his  wife,  even  for  the  most  outrageous  conduct. 
The  blow  given  by  the  husband  in  this  case  deserves  the 
severest  censure.  All  must  condemn  it.  But  I  am  much 
mistaken  if  the  stubborn  obstinacy  with  which  the  wife  set  him 
at  defiance,  and  the  violence  she  used  in  her  rebellion  against 
his  authority,  will  not,  under  all  the  circumstances,  be  quito  aa 
revolting  to  the  moral  sense  of  an  enlightened  and  a  religioua 
community  as  the  unmanly  conduct  of  the  husband. 

She  farther  complains  of  personal  violence,  inflicted  by  the 
husband  in  the  quarrel  about  making  matches.  The  account 
she  gives  of  the  transaction  in  her  affidavit  is,  that  while  she 
was  making  the  matches,  according  to  his  directions,  and  obey-* 
ing  him  in  all  things,  he,  without  any  provocation,  became  vio- 
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lently  eniaged,  and  having  beaten  her  cmelly  ynth  a  horsewhip, 
imprisoned  her  in  the  oellar.  Her  story  is  confirmed  in  some 
particulars  by  Palmer,  who  says  he  heard  a  dispute  between 
the  parties,  and  two  blows  of  a  whip,  and  saw  her  come  up 
from  the  cellar.  And  Oaswell  says  he  saw  Poor  strike  her  two 
or  three  times  with  a  whip,  but  not  very  heavily.  He  also 
saw  Poor  carry  her  into  the  cellar.  This  witness  further  says 
that  the  parties  talked  vexy  angrily.  Elizabeth  Jewell  says 
she  heard  blows  of  a  whip  and  afterwards  saw  marks  of  vio- 
lence upon  the  person  of  Mrs.  Poor.  She  has  another  com- 
plaint of  personal  chastisement,  inflicted  by  the  hnsband,  in 
the  dispute  aboat  certain  papers  belonging  to  the  society  for 
educating  pious  young  men,  of  which  society  she  was  treasurer. 
Her  account  of  this  affair  is,  that  Poor  took  the  papers  from  her 
drawer  and  put  them  into  his  desk;  that  she  demanded  them, 
and  he  refused  to  restore  them;  that  a  few  days  afterwards  she 
had  an  opportunity  to  obtain  possession  of  them,  in  his  absence, 
and  took  them  away.  When  he  came  home  and  was  informed 
of  this,  he  flew  into  a  violent  passion,  and  using  very  profane 
and  abusive  language,  finally  horsewhipped  her.  Her  account 
is,  in  some  respects,  confirmed  by  the  testimony  of  Elizabeth 
Jewell,  who  heard  the  blows,  and  afterwards  saw  marks  of  per- 
sonal violence.  Such  is  the  case  presented  by  the  evidence  laid 
before  us  on  the  part  of  the  wife.  And  I  shall,  in  the  first  place, 
consider  whether,  upon  the  case  thus  presented,  she  is  entitled 
to  the  decree  she  asks.  It  then  becomes  necessary  to  consider 
the  true  nature  of  the  relation  between  husband  and  wife,  and 
what  is  to  be  deemed  extreme  cruelty,  within  the  meaning  and 
intent  of  the  statute. 

In  scripture  the  wife  is  represented  as  standing,  in  some  re- 
spects, in  the  same  relation  to  the  husband  as  the  husband 
stands  to  the  Redeemer,  and  the  Bedeemer  to  God.  The  words 
are:  The  head  of  every  man  is  Christ,  and  the  head  of  the 
woman  is  the  man,  and  the  head  of  Ohrist  is  God.  And  in 
our  law  the  wife  is  considered  as  being,  in  some  respects,  sub- 
ordinate to  the  husband,  who  is  the  head  of  the  house.  The 
husband  and  wife  are,  in  the  contemplation  of  the  law,  one. 
Her  legal  existence  and  authority  are  suspended  during  the 
continuance  of  the  matrimonial  union.  All  her  personal  prop- 
erty vests  in  him,  and  he  is  bound  to  support  and  maintain  her 
in  a  manner  suitable  to  her  situation  and  his  condition.  He  is 
made  answerable  for  her  debts  contracted  before  the  marriage. 
And  during  the  continuance  of  the  imion  he  alone  is  respon- 
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Bible  for  crimes  comnitted  by  her  in  his  preaenoe — the  law  not 
considering  her,  in  such  a  case,  as  acting  by  her  own  will,  but 
by  his  compulsion.  He  is  answerable  for  all  torts  and  frauds 
committed  by  her;  and  if  committed  in  his  company  he  atone 
is  answerable.  And  she  is  wisely  made  subject  in  many  things 
to  his  authority,  as  he  is  subject  to  the  laws  under  which  he 
lives.  But  a  wife  is  neither  the  slave  nor  the  servant  of  a 
husband.  He  is  the  head  of  the  house,  to  whom  as  such  she 
is  subordinate.  But  she  is  at  the  same  time  his  companion,  the 
partner  and  sharer  of  his  fortune,  in  many  respects  his  equal; 
who  in  her  appropriate  sphere  is  entitled  to  share  largely  in  hia 
authority.  And  he  is  bound,  not  only  to  honor  and  support 
her,  but  to  accord  to  her  freely  and  liberally  all  her  rights,  and 
to  guarantee  to  her  the  full  and  free  enjoyment  of  all  her  juat 
privileges  and  prerogatives  as  the  mistress  of  the  family.  In  a 
particular  manner  he  is  bound  to  leave  her  free  to  enjoy  her 
own  religious  opinions,  and  worship  Qod  according  to  the  die- 
tates  of  her  own  reason  and  conscience;  and  not  to  molest  or 
restrain  her  in  this  respect,  provided  she  does  not  in  her  zeal 
disturb  the  public  peace,  nor  rebel  against  his  lawful  authority. 
Such  is  the  equality  and  dignity  which  our  laws  confer  upon 
the  female  character;  and  such  the  relation  in  which  husband 
and  wife  stand  to  one  another. 

What  then  is  extreme  cruelty?  It  is  not  mere  austerity  of 
temper,  petulance  of  manners,  rudeness  of  language,  a  want  of 
civil  attention,  or  even  occasional  sallies  of  temper,  if  there  be 
no  threat  of  bodily  harm.  It  is  not  the  denial  of  little  indul* 
gencies  or  particular  accommodations.  Such  denial  may  in 
many  cases  be  extremely  unkind  and  unhandsome,  and  dis- 
graceful to  the  character  of  a  husband,  and  yet  not  amount  to 
the  cruelty  intended  by  the  statute.  To  constitute  extreme 
cruelty  in  a  husband,  his  misconduct  must  be  such  as  to  show 
that  the  inward  knot  of  marriage,  which  is  peace  and  love,  ia 
untied,  and  that  he  exercises  over  his  wife,  not  the  mild  and 
salutary  authority  of  a  husband,  but  a  harsh  and  cruel  tyranny. 
In  the  judgment  of  the  law,  any  willful  misconduct  of  the  hoa- 
band,  which  endangers  the  life  or  the  health  of  the  wife;  which 
exposes  her  to  bodily  hazard  and  intolerable  hardship,  and 
renders  cohabitation  unsafe,  is  extreme  cmelty.  And  in  order 
to  amount  to  such  cruelty  it  is  not  necessary  that  there  should 
be  many  acts.  Whenever  force  and  violence,  preceded  by  de- 
liberate insult  ^nd  abuse,  have  been  once  wantonly  and  with- 
out  provocation  used,  the  wife  can  hardly  be  oonsid^red  aa  aafe: 
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2  Kent  Com.  126;  8mUh  v.  SmUh,  1  Eng.  Ecc.  232;  I^erich  v. 
French,  4  Mass.  588;  2  Paige,  502;^  7  N.  H.  196;'  Hulme  v. 
Htdme,  2  Eog.  Eco.  208.  But  it  is  a  well-settled  rule,  that  a 
wife  is  not  entitled  to  be  divorced  on  the  ground  of  ill  treat- 
ment received  from  her  husband,  if  that  ill  treatment  has  been 
drawn  upon  her  by  her  own  misconduct.  The  cruelty  which 
lays  a  just  and  legal  foundation  for  a  divorce,  must  be  unmer- 
ited and  unprovoked.  When  she  is  ill  treated  on  account  of 
her  own  misconduct,  her  remedy  is  in  a  reform  of  her  manners, 
unless  the  return  from  the  husband  is  wholly  unjustified  by  the 
provocation,  and  quite  out  of  proportion  to  the  offense:  2  Eng, 
Ecc.  163, 164,-*  Holden  v.  Holden,  4  Id.  452. 

Such  are  the  rules  of  law  that  are  to  govern  this  decision; 
and  there  is  very  little  diflSculty  in  the  application  of  them  to 
the  facts  in  this  case.  With  respect  to  the  quarrels  and  con- 
tests between  the  parties  about  the  wood,  and  about  the  horse 
and  chaise,  there  is  no  doubt.  Whatever  may  have  been 
the  ill  treatment  which  the  wife  received  on  these  occasions, 
it  is  very  manifest  she  drew  it  down  upon  herself  by  her 
obstinacy  and  ill  conduct.  Nor  does  the  return  made  by  the 
husband  appear  to  have  been  much  out  of  proportion  to  the 
offense.  With  regard  to  the  quarrel  about  the  matches,  it  is 
very  clear  that  such  was  the  conduct  of  the  husband  on  that 
occasion,  that  if  it  is  to  be  considered  as  altogether  wanton 
and  unprovoked,  it  entitles  the  libelant  to  the  decree  she  asks. 
To  beat  a  wife  with  a  whip,  and  then  put  her  into  the  cellar 
without  any  provocation,  is  both  unjust  and  tyrannical;  and, 
even  in  a  case  of  great  provocation,  it  could  hardly  be  con- 
sidered as  manly  conduct.  It  is  not  denied  that  he  struck  her 
with  a  whip,  or  that  he  put  her  into  the  cellar;  and  she  states 
in  her  affidavit  that  she  gave  him  no  provocation  whatever. 
This,  however,  is  denied  by  him  in  his  affidavit.  The  parties 
were  alone  when  the  quarrel  began,  and  no  other  person  knows 
in  what  it  originated.  It  is  proved  that  both  very  soon  became 
very  angry.  It  is  not  at  all  probable  that  all  the  fault  was  on 
one  side.  Nor  is  it  likely  that  he  would  have  proceeded  to 
blows  if  there  was  no  provocation,  but  all  was  submission  on 
her  part.  The  proofs  which  are  in  the  case  of  her  conduct  and 
spirit  on  other  occasions,  render  it,quite  improbable  that  she 
was  at  this  time  beaten  and  abused  for  her  meekness  and'con- 
descension.  Besides,  we  have  had  an  opportunity  to  compare 
her  accounts  of  other  transactions  between  herself  and  her 
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bnsbandy  with  the  aooomitB  whioli  her  wftppifis  give  of  the 
same  transactiODB;  and  this  comparison  shows  Terj  dearij, 
that  however  fair  her  general  csharacter  for  troth  and  Tenei^ 
may  be,  yeiy  little  reliance  can  be  placed  npon  her  statements, 
when  they  relate  to  her  disputes  with  her  hosband. 

Perhaps  it  would  be  too  much  to  expect  that  she  riioald,  un- 
der the  circumstances,  give  a  full  and  fair  account  of  thoeo 
transactions.  It  is  certain,  if  her  witnesses  are  to  be  believed, 
her  accounts  are  neither  full  nor  fair;  and  we  can  not  presume 
that  her  account  of  the  occurrence  we  are  now  oonsideringy  is 
perfectly  correct.  We  entirely  condemn  the  use  of  the  whip  hf 
the  husband,  as  unlawful  and  unmanly.  But  no  Tery  serious 
injury  was  done  to  her  person;  and  her  own  affidavit,  unsup- 
ported as  it  is  by  any  other  testimony,  has  failed  to  satisfy  us 
that  the  conduct  of  the  husband  was  wanton,  unprovoked,  and 
unmerited,  which  is  essential,  to  make  it  a  legal  ground  of  a 
divorce:  2  Eng.  Eco.  163.  Indeed,  taking  all  the  testimony 
together,  it  seems  to  us  to  be  rather  more  probable,  on  the 
whole,  that  she  may  have  designedly  used  means  to  provoke 
him  to  acts  of  violence,  in  order  that  she  might  have  a  pretense 
for  leaving  him,  than  that,  wantonly  and  unprovoked,  he  in- 
flicted personal  chastisement  upon  her.  The  same  remarks,  to 
a  very  great  extent,  are  applicable  in  all  their  force  to  the  quar- 
rel between  the  parties  about  the  papers  belonging  to  the 
society  for  educating  pious  young  men.  The  parties  were  alone 
during  the  whole  contest,  and  they  alone  know  the  spirit  and 
temper  in  which  it  proceeded.  There  are,  however,  two  circum- 
stances to  be  considered  in  this  instance,  which  did  not  exist  in 
the  contest  about  the  matches.  The  wife  was  the  treasurer  of 
the  society,  and  to  take  the  papers  from  her  without  her  consent 
and  lock  them  up  in  his  desk,  certainly  had  the  appearance,  not 
only  of  unkindness,  but  of  an  unmanly  meddling  in  a  concern 
which  was  exclusively  under  the  management  of  the  ladies  who 
belonged  to  the  society,  and  must  have  been  calculated  to  vex 
and  irritate  the  wife.  On  the  other  hand,  her  taking  advantage 
of  his  absence  to  open  the  desk  and  take  away  the  papers,  has 
in  it  too  much  of  the  flectere  si  neqtieo  auperos  Achenmia  movd>o; 
too  much  of  a  disposition  to  have  her  own  will,  and  her  own 
way,  by  foul  means  if  not  by  fair,  to  be  commended  in  a  wife, 
and  was  calculated  to  exasperate  her  husband. 

Now,  considering  the  temper  and  disposition  this  lady  is 
proved  to  have  exhibited  on  other  oooasions,  what  is  the  prob- 
ability as  to  her  course  of  conduct  when  the  husband  came  to 
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reproaoh  her  for  taking  away  the  papers  from  his  desk  in  his 
absence?  Did  she  endeavor  to  avert  the  gathering  storm  by 
meek  and  submissive  behavior,  or  did  she  retort  upon  him  his 
unmanly  interference  in  the  concerns  of  a  female  society,  with 
which  he  had  nothing  to  do  ?  It  seems  to  us  much  more  prob- 
able that  he  was  driven  to  violence  by  her  provoking  taunts — 
taunts  which  may  bave  been  the  more  provoking,  because  he 
felt  in  them  the  sting  of  truth  and  justice — than  that  he  should 
have  resorted  to  blows  without  any  new  provocation  on  her 
part  at  the  time.  And  this  presumption  is  much  strengthened 
by  the  consideration,  that  the  husband,  although  quick  and 
hasty  in  his  temper,  does  not  seem  to  be  naturally  vindictive; 
while  the  wife  is  shown  to  have  been  at  other  times  quite  as  busy 
and  active  in  a  quarrel  with  her  husband,  as  in  the  management 
of  her  ordinary  household  a£Gsiirs.  And  we  are  of  opinion,  on  the 
whole,  that  however  obnoxious  to  censure  the  conduct  of  the 
husband  may  have  been  on  any,  or  on  all  the  occasions  to  which 
we  have  averted,  the  wife  has  no  right  to  complain;  because  it 
is  in  the  highest  degree  probable  that  in  every  instance  she 
drew  down  upon  herself  the  chastisement  she  received,  by  her 
own  improper  conduct.  And  it  does  not  appear  that  on  any 
occasion  the  injury  she  received  was  much  out  of  proportion  to 
her  offense.  Her  remedy  is  to  be  sought,  then,  not  in  this 
court,  but  in  a  reformation  of  her  own  manners.  Let  her  re« 
turn  to  the  path  of  duty;  and  if  to  a  discreet  and  prudent  exer- 
cise of  her  just  rights  and  privileges  as  a  wife,  she  will  join 
that  meekness,  patience,  and  kindness  which  the  religion  she 
professes  inculcates,  and  temper  all  her  conduct  towards  her 
husband  with  that  sweetuess  and  goodness  which  belong  to  the 
true  character  of  a  wife,  we  think  she  will  have  no  reasonable 
ground  to  apprehend  any  further  injury  to  her  person.  Let 
her  submit  to  the  authority  of  her  husband,  and  remember  that 
the  dignity  of  a  wife  can  not  be  violated  by  such  submission. 
Let  her  return  to  the  path  of  duty;  and  by  displaying  in  all  her 
conduct  the  mild  and  gentle  spirit  of  the  gospel,  make  that 
path  a  path  of  peace  and  safety. 

And  let  the  husband  recollect  that  the  first  duty  of  the  head 
of  a  family  is  to  be  master  of  himself,  and  to  have  his  temper 
and  feelings  in  due  subjection  to  his  reason  and  understanding, 
so  that  no  provocation  shall  drive  him,  on  any  occasion,  to  un- 
just and  unmanly  acts  of  violence,  or  even  to  the  use  of  pro- 
fane and  abusive  language.  And  remembering  his  own  infirmi- 
ties, let  him  generously  go  forward,  and  not  only  invite  but  en« 

Ax.  Dsa  Vol.  ZXIX-dS 


674  POOB  V.  POQB.  [N.  H* 

eourage  his  wife  to  return  to  her  duty,  by  satisfoctoxy  assarances, 
not  only  that  her  person  shall  be  safe,  but  that  her  feelings 
shall  not  be  insulted  again  by  pro&ne  or  abusiTe  language,  and 
that  her  religious  rights  shall  not.be  in  any  way  abridged. 
And  let  all  those  who  attempt  to  advise  them,  consider  who  it 
is  that  has  said,  "  Blessed  are  the  peacemakers,  for  they  shall 
be  called  the  children  of  God."  Between  these  parties  there 
is  much  to  be  forgotten  and  forgiven  on  both  sides.  But  if 
they  shall  be  disposed  to  retrace  their  steps;  and  if  those  who 
are  around  them  shall  aid  and  encourage  them  in  all  their  at- 
tempts at  reconciliation,  it  is  to  be  hoped  that  they  will  en- 
counter no  serious  obstacle  in  finding  their  way  back  to 
domestic  peace  and  happiness. 


Cbuxltt  as  Obound  roa  a  Dtvobgb.-— By  the  canon  law,  oniel^ 
made  a  ground  for  a  jndicial  separation  of  the  husband  and  wife,  bat  not  for 
a  dissolution  of  the  marriage  contract.  For  "  stevitia**  a  divorce  a  men§a  H 
thoro  could  be  obtained,  bat  not  a  divoroe  a  vin&blo  mcUrhnoniL  Many  of 
the  states  of  the  union  have  adopted  the  canon  law  in  this  respect,  whils 
the  legislatures  of  others  have  declared  cruelty  a  sufficient  reason  for  abeo* 
lutely  dissolving  the  marital  relation.  But  whether  a  mere  separation  of  the 
parties  or  a  complete  severance  of  their  relationa  bo  decreed  for  the  cmel 
oonduct  of  one  of  the  parties,  no  distioction  is  made  in  regard  to  the  char* 
aoter  or  nature  of  the  cruelty.  What  is  cruelty,  is  difficult  to  state  com- 
prehensively; some  courts  are  far  more  lenient  than  others,  but  the  reason 
of  the  difference  is  not  in  the  fact  that  in  the  one  court  a  divorce  a  vimeulom 
sought,  whereas  in  another  a  divorce  a  mema  only  is  asked,  but  rather  lies 
in  the  varying  views  the  courts  take  of  the  marital  relation  and  of  its  place 
in  the  social  polity. 

Mr.  Bishop,  1  Mar.  and  Div.  717,  6th  ed.,  makes  an  effort  to  give  sadi  a 
definition  of  cruelty  as  may  be  followed  in  all  cases  coming  befnn  the  cowtsL 
He  says  it "  is  such  conduct  in  one  of  the  married  parties  as,  to  the  mawonabl> 
apj^rehension  of  the  other,  or  in  fact,  renders  cohabitation  physically  nnaafew 
to  a  degree  justifying  a  withdrawal  therefrom."  The  older  oases,  and  in  £aci 
some  of  the  quite  recent  ones,  have  maintained  that  there  must  have  bees 
"  actual  violence,  attended  with  danger  to  life,  health,  or  limb,  or  conduct 
that  must  have  created  reasonable  apprehension  of  such  violence:"  Hughet  t. 
Hughes,  44  Ala.  698;  Clote  v.  dose,  24  N.  J.  Eq.  (10  C.  E.  Green),  338; 
Evans  v.  Evans,  1  Hag.  Con.  35.  But  the  actual  use  or  the  apprehension  of 
violence  is  not  now  considered  necessary;  or  perhaps  it  would  more  faithfoQy 
represent  the  position  of  some  of  our  conservative  courts  to  say,  that  althon^ 
violence  be  pronounced  essential,  yet  acts  are  now  placed  under  the  head  of 
violence  which  were  not  so  regarded  by  the  earlier  judges.  The  reason  for 
granting  a  divorce  for  this  cause  at  all  is  in  the  fact  that  courts  of  law  will 
not  compel  a  person  to  live  with  one  from  whom  injury  is  to  be  feared.  It 
is  not  so  much  to  punish  an  offense  already  committed  as  to  relieve  the  com* 
plaining  party  from  apprehended  danger:  Morris  v.  Morris,  14  Cal.  76;  Eng» 
lisfi  v.  English,  27  N.  J.  Eq.  (13  C.  E.  Green),  579;  Kenley  v.  KenUy,  2  How, 
(Miss.)  751;  TurhUl  v.  TurbiU,  21  IlL  743;  Garuthers  v.  CartUkers,  13  Iowa, 
266.     And,  therefore,  if  it  appear  that  the  plaintiff  does  not  apprehend  aqy 
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pgffBonal  duDgetf  or  that  the  oondact  of  which  oomplaint  is  made  does  not 
■o  distorb  or  alarm  the  oomplainant  as  to  render  impossible  the  fiuthfiu  per- 
lormanoe  of  the  marital  duties,  the  reason  for  separating  the  parties  fails: 
Same  dtations.  As  is  said  in  EngUah  v.  English,  suprct,  "the  coart  must 
find  that  the  wife  (the  libelant)  is  in  bodily  danger  if  she  eo  back  tc  him; 
that  he  has  done  and  will  continue  to  do  such  acts  as  wul  endanger  her 
health,  or  render  life  one  of  such  extreme  discomfort  and  wretchedness  as  to 
incapacitate  her  to  discharge  the  duties  of  a  wife."  The  wife  in  this  case 
complained  that  her  health  was  very  much  injured  by  the  demands  of  her 
husband.  It  appeared  that  in  an  operation  in  aid  of  childbirth  she  liad  been 
lacerated  by  the  instruments  used,  rendering  excessive  intercourse  thereafter 
dangerous  to  her,  as  testified  by  doctors.  But  it  being  proved  that  the  hus- 
band was  in  all  respects  most  kind,  and  offered  to  discontinue  his  demands 
upon  her,  the  court  thought  that  the  wife  could  return  to  him  safely,  and  de- 
nied her  petition.  Here  it  is  proper  to  remark  that  the  party  is  not  to  be  com- 
pelled to  wait  until  the  injury  is  actually  done:  reasonable  apprehension  that 
injury  will  be  inflicted  is  all  that  can  be  asked;  and  the  reasonableness  is  to 
be  ascertained  from  the  temper,  habits,  disposition,  and  acts  of  the  parties. 

Monvs  Ibimatkrial. — ^Lord  Stowell,  in  Jlolden  v.  Holden,  1  Hag.  Con. 
468,  first  adverting  to  what  constituted  cruelty,  said:  *'  It  is  not  necessary, 
in  determining  this  point,  to  inquire  from  what  motive  such  treatment  pro- 
ceeds. It  may  be  from  turbulent  passion,  or  sometimes  from  causes  which 
axe  not  InconsiBtent  with  afiection,  and  are  indeed  often  consistent  with  it, 
M  the  passion  of  jealousy.  If  bitter  waters  are  flowing,  it  is  not  necessary 
to  inquire  from  what  source  they  spring.  If  the  passions  of  the  husband 
are  so  much  out  of  his  own  con^l,  as  that  it  is  inconsistent  with  the  per- 
sonal safety  of  the  wife  to  continue  in  his  society,  it  is  inmiaterial  from  what 
provocation  such  violence  originated."  In  other  words,  the  safety  of  the 
wife  is  the  point  under  consideration,  not  the  motive  of  the  husband  in  oc- 
casioning her  barm.  So  consonant  to  reason  and  justice  is  this  conclusion 
of  the  E^lish  jurist,  that  it  has  been  adopted  as  a  part  of  the  law  of  divorce 
without  dissent  In  fact,  it  is  not  uncommon  to  find  the  identical  language 
used  to  express  the  views  of  later  judges. 

Thb  Nature  of  thb  Act  is  the  material  inquiry  in  determining  whether 
emelty  has  been  used  by  one  of  the  parties  to  the  other.  And  it  was  early 
adjudged,  and  has  been  universally  maintained  to  the  present  day,  except 
in  jurisdictions  whose  legislatures  have  otherwise  ordained,  that  the  injui^ 
complained  of  must  be  harmful  to  the  body,  mental  suffering  alone  not  being 
sufficient.  "Injury,  or  reasonable  apprehension  thereof,  to  life,  health,  or 
limb,**  has  been  the  time-honored  formula  employed  in  defining  cruelty.  It 
dearly  indicates  that  there  must  be  bodily  harm.  In  Evans  v.  Evans,  1 
Hag.  Con.  35,  this  requirement  is  laid  down,  and  the  decisions  generally  de- 
mand it:  Hughes  v.  Hughes,  44  Ala.  698;  Kingv,  King,  28  Id.  315;  Harman 
V,  Harman,  16  IlL  86;  Vignos  v.  Vignos,  15  Id.  186;  Henderson  v.  HendtT' 
son,  88  Id.  248;  Od<mi  v.  Odom,  36  On,  286;  Close  v.  Close,  24  N.  J.  £q. 
SaS;  Taylor  v.  Taylor,  76  N.  C.  433;  Bailey  v.  BcUley,  97  Mass.  373;  Cowlea 
T.  CowUs,  112  Id.  298;  Kennedy  v.  Kennedy,  73  N.  Y.  369;  Latham  v. 
Laiham,  30  Oratt.  307;  Morris  v.  Morriff,  14  Cal.  76;  Powelson  v.  Powelson^ 
22  Id.  358.  But  although  the  harm  occasioned  must  be  bodily  in  its  nature, 
that  is,  the  act  complained  of  must  result  in  injury  to  life,  limb,  or  health, 
yet  it  is  not  demanded,  and  in  reason  could  not  be,  that  the  injury  should 
be  inflicted  in  any  particular  way.  The  injury,  and  not  the  manner  in 
which  it  is  brought  about,  is  the  point  to  be  considered.   This  common-sense 
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principle  wm  not  folly  observed  in  the  earlier  derfidona,  but  Ib  HMwIlng 
itself  in  raoent  adjudications.  If  damage  to  the  health,  for  example,  is  the 
criterion  by  which  to  determine  whether  or  not  a  divorce  should  be  gxaoted, 
certainly  the  means  of  accomplishing  this  dsmage  is  immateriaL  Therefore 
His  the  growing  opinion  that  whatever  prodnces  this  bodily  hann,  whether 
physical  violence,  or  abuse  occasioning  mental  suffering  to  an  extent  that 
breaks  down  the  health,  will  be  cruelty  authorizing  a  divorce.  This  dis- 
tinction between  physical  and  mental  injury  will  be  more  fully  considered 
hereafter  in  connection  with  the  citation  of  authorities.  It  was  here  desired 
simply  to  call  attention  to  the  fact  that,  while  physical  violence  causing 
bodily  harm  is  undoubtedly  good  ground  for  a  divoioe,  it  ib  not  physical 
violence  only  that  must  be  resorted  to  before  such  hann  has  been  done  as 
will  warrant  a  divorce. 

Instances  of  actual  violence  axe  numerous,  and  in  considering  the  probabili^ 
of  a  recnitence  of  such  treatment  in  any  given  case,  the  character  and  habits 
'  of  the  parties  are  to  be  viewed.    Thus,  where  a  man  has  kicked  his  wife,  has 
chased  her  with  a  chair,  and  has  on  different  occasions  manifested  a  dangerous 
temper  while  intoxicated,  it  appearing  that  he  was  in  the  habit  of  getting  un- 
der the  influence  of  liquor,  the  court  considered  that  aotoal  violence  and  rea- 
sonable apprehension  ol  similar  acts  in  the  future  were  established:  HugketY. 
Hughes,  10  Ala.  807.    The  same  principle  is  applied  to  a  husband  who  has  aa 
ungovernable  temper,  and  who  has  in  moments  of  rage  done  violence  to  his 
wife:  King  v.  King,  28  Id.  816;  but  not  where  the  par^  was  insane  when  the 
act  was  done:   Wertt  v.  Werlz,  48  Iowa,  634.    In  Couraey  v.  County,  00  DL 
186,  the  court  thought  it  proper  to  consider  the  intemperance  of  the  husband 
indeterminingthedangerof  the  wife  from  his  threats  and  acts  of  violence.    So 
where  a  man  has  whipped  his  wife,  and  threatens  to  do  so  again:  Taylor  v. 
Taylor,  76  N.  C.  433.    But  so  far  as  the  threats  are  to  be  weighed  in  con- 
cluding whether  or  not  a  divorce  should  be  granted,  it  is  important  to  cooaider 
the  probability  of  the  menaces  being  carried  into  execution.    Mere  meaning 
less  outbursts,  which  give  rise  to  no  fear  that  any  danger  is  to  be  apprehended, 
would  not  justify  a  judicial  separation  of  the  partiee;  while  on  the  other  hand 
no  court  ought  to  wait  for  the  threatened  act  to  be  committed:  1  Bish.  on 
Har.  and  Div.  729;  Eoan$  v.  Evans,  1  Hag.  Con.  35;  Jones  v.  Jones,  66  Fia^ 
8t  494;  Kennedy  v.  Kennedy,  73  K.  Y.  369;  Beebe  v.  Beebe,  10  Iowa,  133; 
Vignos  v.  Vignos,  15  BL  156.    The  use  of  coarse  epithets  to  one's  wife:  Free- 
Linan  v.  Freeman,  31  Wis.  235;  or  of  violent  and  abusive  language:  Day  v. 
I>ay,  56  N.  H.  316;  Famham  v.  Farnham,  73  HL  497;  accompanied  in  each 
case  by  acts  of  violence,  make  the  statutory  cause  of  divorce  complete.     A 
single  act  of  violence  may  not  amount  to  legal  cruelty:  Hoshall  v.  UoshaU, 
31  Md.  72;  S.  C,  34  Am.  Bep.  298;  Fmley  v.  Finley,  9  Dana,  52;  but  all  the 
circumstances  are  here  also  to  be  considered:  Lauber  v.  Mast,  15  La.  Ann. 
693;  and  "  if  one  act  should  be  of  that  description  which  would  induce  the 
court  to  think  it  is  likely  to  occur  again  with  real  suffering,  there  is  no  rule 
that  should  restrain  it  from  considering  that  to  be  fully  sufficient  to  authorise 
its  interference:**  HoJden  v.  Holden,  1  Hag.  Con.  453.    It  certainly  would  re- 
quire no  authority  to  warrant  the  pronouncing  the  following  treatment  d 
ene's  wife  cruel:  striking  her,  spitting  in  her  face  several  times,  and  calling 
her  a  "dirty  slut,"  and  the  like:  Thomasr.  Thomas,  20  N.  J.  Eq.  (5  C.  K 
Green),  97;  striking  her,  tearing  out  her  hair,  and  chasing  her  with  a  gun,  de- 
claring he  would  blow  her  brains  out:  Tayman  v.  Tayman^  2  Md.  Ch.  383| 
tearing  her  hair,  choking  her,  and  striking  her:  Turner  v.  Tmruer,  44  Ala. 
487;  assaulting  her,  slapping  her  face,  hitting  her  with  a  whip,  tearing  o«t 
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her  bair,  and  throwing  her  down  and  striking  her  head  on  the  floor:  Barren 
T.  Barrere,  4  Johns.  €3i.  187.  Bat  a  husband's  kicking  his  wife  while  in  bed* 
becanse  she  pat  her  oold  feet  against  him,  is  not  craelty ,  and  will  be  especially 
disregarded  where  the  deed  was  done  ten  years  before  the  libel  was  filed: 
Bendergon  ▼.  Henderson,  88  DL  248.  Neither  will  the  groundless  proeecation 
of  the  hosband  by  the  wife  for  an  alleged  crime  of  assault  and  battery  resulting 
in  his  acquittal  be  held  "  cruel  and  inhuman  treatment:"  Small  ▼.  Small,  57 
Ittd.  668;  nor  the  utter  denial  of  sexual  intercourse  by  the  wife:  Cotolea  ▼• 
Cowles,  112  Mass.  298;  nor  the  carelessness  of  the  wife  about  her  household 
affiurs,  leaving  her  house  and  remaining  away  some  time:  BenneU  v.  Bennett^ 
24  Mich.  482.  But  it  would  very  clearly  be  cruelty  for  a  man  to  starve  his 
wife,  or  to  refuse  to  supply  her  with  the  necessaries  of  life,  he  having  them 
within  his  power:  Smedley  v.  Smedley,  30  Ala.  714.  No  actual  violence  is 
necessaiy  in  such  a  case  as  this;  and  it  very  strikingly  illustrates  the  truth  d 
the  assertion  in  CowUe  v.  Cowles,  112  Mass.  298,  that "  there  may  be  personal 
violence  which  does  not  amount  to  emelty,  and  there  may  be  cruelty  withoat 
personal  violence."  This  brings  us  to  the  point  to  which  we  heretofore  ad* 
verted,  that  physical  violence  was  not  necessary  to  the  accomplishing  of 
bodily  hann—craelty— within  the  meaning  of  the  divorce  statutes. 

MxNTAL  SutrsBiKO.— Lord  Stowell,  in  Evans  v.  Evans,  1  Hag.  Con.  35^ 
made  use  of  language  often  quoted  in  this  connection,  that  legal  cruelty  is  nol 
mere  austerity  of  temper,  petulance  of  manners,  rudeness  of  language,  a  wani 
of  civil  attentions,  occasional  sallies  of  passion,  denials  of  little  indulgendes, 
and  partioalar  accommodations  which  do  not  threaten  bodily  harm.  So  Har* 
man  v.  Harman,  16  HI.  85.  But,  on  the  other  hand,  a  course  of  contemptuous 
eondoot^  or  the  heaping  of  insults  upon  one,  or  the  continuous  use  of  a  moral 
force,  may,  by  operating  upon  the  nervous  system  through  the  mind,  so  break 
down  the  health  and  prostrate  the  body  as  to  make  the  bodily  hann  com- 
plete. The  courts  are  recognizing  this  fact.  One  of  the  most  exasperating 
instances  of  cruelty  to  a  wife  occurs  in  the  English  reports:  Kelly  v.  KeUy,  8 
L.  R.  (Pro.  &  Div.)  31.  The  husband,  a  minister,  took  upon  himself  the 
spiritual  welfare  of  his  wife.  He  endeavored  to  bring  her  to  a  sense  of  her 
BfnfnlnesB — ^that  is,  the  sinfulness  of  the  flesh  in  general,  there  being  no  evi* 
denoe  of  anything  but  the  most  upright  and  affectionate  demeanor  on  her 
part — ^by  debarring  her  from  the  society  of  her  friends,  refusing  to  permit  her 
to  go  out  unless  accompanied  by  one  of  his  servants,  taking  from  her  the 
care  and  chaige  of  the  household  and  giving  it  to  a  domestic,  never  speaking 
to  her  except  in  harsh  and  unrelenting  tones,  and  always  of  the  evil  of  her 
ways  and  of  her  stubbornness  in  not  perceiving  her  errors.  The  reverend 
tynnt  maintained  that  he  had  a  perfect  right  to  do  this,  as  he  used  no  physi- 
od  force,  and  that  the  fact  that  the  wife's  health  entirely  gave  way  and  her 
life  became  endangered  by  his  treatment  had  nothing  to  do  with  the  case. 
But  the  court  could  not  Usten  to  such  a  plea;  it  very  properly  replied  thai 
"  a  wife  is  not  a  domestic  slave,  to  be  driven,  at  all  cost  short  of  personal  vio- 
lence, into  compliance  with  her  husband's  demands.  *  *  *  If  forces 
whether  physical  or  moral,  is  systematically  exerted  for  the  purpose,  in  such 
a  manner,  to  such  a  degree,  and  during  such  length  of  time  as  to  break  down 
her  health  and  render  serious  malady  imminent,  the  interference  of  the  law 
can  not  be  justly  withheld  by  any  court  which  affects  to  have  charge  of  the 
wife's  personal  safety."  The  California  supreme  court,  in  PoweUon  v.  Pawd- 
mm,  22  Cal.  358,  adopted  the  view  *'  that  any  conduct  sufficiently  aggravated 
to  produce  ill  health  or  bodily  pain,  though  operating  primarily  upon  the 
mind  only,  should  be  regarded  as  cruelty."    The  same  doctrine  is  asserted  in 
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Latham  v.  Latham,  30  Gratt  307;  Cole  v.  (7o2e,  23  Iowa,  433;  Bee&c  t.  BeOe^ 
10  Id.  133;  irWf/A/  ▼.  Wright,  6  Tex.  3;  English  ▼.  T^flf^isA,  27  N.  J.  Eq.  579; 
Black  ▼.  Blark,  30  Id.  215;  £oyc6  ▼.  Bayce,  23  Id.  337;  Mayhugh  ▼.  Jfay- 
Auj^/i,  7  B.  Mon.  424.  "There  may  be  angry  words,  coarse  and  abosiYe  lan- 
guage, humiliating  insults,  and  annoyances  in  all  the  forms  that  malice  can 
suggest,  which  may  as  effectually  endanger  life  or  health  as  positive  violence, 
and  which  therefore  would  afford  grounds  for  relief  by  the  court:"  Latham 
V.  LaUiom,  30  Gratt.  307.  And  this  outrage  inflicted  upon  the  feelings  may  be 
accomplished  by  injuries  to  third  persons,  so  that  it  is  inconsistent  with  the 
marital  relations,  duties,  obligations,  and  affections:  Wriglit  v.  Wrighlt  6 
Tex.  3.  As  an  example  of  recognized  legal  cruelty,  though  unaccompanied  by 
physical  violence,  and  operating  primarily  upon  the  mental  state,  is  the  ma- 
licious and  unfounded  charge  against  the  wife  of  adultery:  PinhardY,  PitJt^ 
ard,  14  Id.  356,  where  it  is  called  "undoubtedly  an  act  of  gross  cruelty.** 
And  so  in  Kennedy  v.  Kennedy,  73  N.  Y.  369,  in  counsePs  argument  wherein 
are  citations  upon  this  proposition.  Not  only  are  such  accusations  "  cmel,'* 
but  it  is  "  extreme  cruelty"  for  a  husband  openly  to  consort  with  and  ex- 
{>ress  his  preference  for  loose  females:  JUcOlung  v.  MeClvng,  40  Mich.  4d3b 
"It  would  be  hard,"  says  the  court  in  this  case,  "to  conceive  of  any  woz«» 
craelty  to  a  wife  who  had  any  sensibility  left,  than  each  a  course  of  ocmdaei. 
lifo  assault  or  bodily  injury  could  make  it  worse." 

It  is  true  that  some  courts  are  not  yet  inclined  to  reoognize  the  cruelty  ol 
motions  which,  though  productive  of  injury  to  the  health,  are  unaooompaniad 
by  violence:  Goodrich  v.  Goodrich,  44  Ala.  670.    There  the  court  go  so  far  a» 
to  say  that  acts  of  extreme  vulgarity  and  rudeness  alone  would  not  justify  » 
divorce  in  favor  of  the  wife,  though  they  might  wholly  undermine  herpeaes 
of  mind  and  health.    This  may  be  excellent  conservatism,  but  it  is  poor  jus- 
tice and  poor  policy.    It  is  opposed  to  the  weight  of  modern  authority,  and 
to  the  popular  sense  of  what  is  right,  as  manifested  in  the  enaotuMnts  of  soma 
of  the  state  legislatures.     "  Extreme  cruelty,"  says  the  Calif oniia  civil  coda, 
•ec.  94,  "  is  the  infliction  of  grievous  bodily  injury  or  grievous  mental  soffering 
upon  the  other  by  one  party  to  the  marriage. "  A  great  difficulty,  no  doubt,  may 
be  met  with  in  determining  the  effect  of  a  course  of  conduct  which  operates 
upon  the  feelings  primarily.    The  very  injury  which  a  divorce  seeks  to  avert 
may,  perhaps,  be  necessarUy  produced  before  the  courts  can  be  convinced  that 
there  is  danger  of  a  loss  of  health  from  the  insidious  treatment  of  one  ot 
the  married  parties.    But  the  courts  find  some  aid  in  looking  to  the  charao- 
tcr,  habits,  disposition,  and  physical  condition  of  the  parties.     Acts  which 
might  seriously  affect  a  delicate,  sensitive,  and  refined  person  would,  perhaps, 
have  no  effect  at  all  upon  one  robust,  coarse,  and  of  little  or  no  sensibility. 
The  surroundings  of  each  particular  case  must  be  studiously  viewed,  and  if 
the  conclusion  is  forced  upon  the  court  that  future  livingtogether  as  husband 
and  wife  will  be  accompanied  with  injury  to  either,  not  merely  that  they 
may  be  unhappy,  Vignoa  v.  Vignoe,  15  Dl.  156,  a  decree  of  separation  ought 
to  be  granted.    As  evidence  of  the  likelihood  of  the  repetition  of  the  acts  or 
conduct  complained  of  and  their  probable  effect,  not  only  the  acts  and  coo* 
duct  must  be  taken  into  account,  but  also  the  nature  and  disposition  of  tha 
parties,  so  far  as  is  possible.    The  difference  between  man  and  woman  in  re- 
gard to  delicacy  of  organization  and  to  physical  strength,  is  plainly  recog* 
nized  in  those  statutes  of  early  date  and  preserved  unto  reoont  timea,  which 
giving  a  divorce  to  the  wife  for  her  husband's  cruelty,  refuse  it  to  the  hus- 
band: Van  Veghten  v.  Van  Veghten,  4  Johns.  Ch.  601;  Gordon  v.  Gordon,  48  Pla» 
Bt.  226;  BeftneU  v.  Bennett,  24  Mich.  482;  ffughee  v.  Huf^ui,  44  Ala.  686. 
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In  somb  Statb  Statutory  Enactments  declare  it  to  be  a  cause  for  divorce 
that  either  partj  "  shall  offer  such  indignitiee  to  the  other  as  shall  render  his 
cr  her  condition  intolerable:"  Hooper  v.  Hooper,  19  Mo.  355;  May  v.  May,  62 
Pa.  St  206;  Jonee  v.  Jonea^  66  Id.  494,  where,  by  the  way,  the  wife  only  can 
get  a  divorce  for  this  reason;  Roee  v.  Hose,  9  Ark.  507;  Payne  v.  Payne,  4 
Hnmph.  500;  Sheffield  v.  SJieffield,  3  Tex.  79;  Taylor  v.  Taylor,  18  Id.  574. 
Bnt  even  under  such  a  provision,  a  husband  can  not  be  relieved  of  his  wife, 
because  she  gads  about  a  little,  is  sulky  at  times,  and  he  has  been  put  to 
"the  direful  necessity  of  mending  his  own  coat  once  in  his  life:'*  Sheffield  v. 
Sheffield,  3  Tex.  79.  The  language  of  the  different  legislative  acts  ought  to 
be  considered  when  the  decisions  thereunder  are  cited  as  authority  in  any 
other  jurisdiction;  for  although,  in  some  instances,  the  verbal  differences  are 
immaterial  as  between  "cruelty  "  and  "cruelty  of  treatment,*'  CoUe  v.  Coles, 
2  Md.  Ch.  341,  yet  a  decision  may  be  rendered  under  a  "cruel  and  abusive 
treatment'*  provision  of  a  statute  which  would  not  extend  the  same  relief, 
had  the  action  been  taken  under  another  clause  against  "extreme  cruelty:*' 
CowUs  V.  CowUs,  112  Mass.  298.  Again,  under  a  statute  requiring  "extreme 
and  repeated  "  cruelty,  it  is  evident  that  a  divorce  could  not  be  granted  for 
a  ringle  act  which  in  another  state,  not  using  the  word  "repeated,"  would  be 
mfficient  to  warrant  such  a  decree:  Efmbree  v.  Embree,  53  HI.  394. 

Pbotooation. — ^There  is  another  element  entering  into  the  detetminatioii 
of  the  rights  of  the  parties  to  an  action  for  divorce.  It  is  that  the  party 
oomplaining  must  be  without  fault:  Hughee  v.  Hugltes,  44  Ala.  696;  Soper  v. 
Soper,  29  Mich.  305;  Knighl  v.  Knighi,  31  Iowa,  451;  Waring  v.  Waring,  2 
Phillim.  132.  A  reformation  of  the  complainant's  oonduot  and  deportmeat 
must  be  first  had;  the  ill-treatment  must  not  be  provoked:  See  the  note  to 
Pierce  r.Pieree,  15  Am.  Dea  2ia 
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[8  R>w  RMMweman,  406.] 

For  Ooods  nr  as  LnfSunB's  Ousiodt,  he  is  responiible  in  oaae  of  Iom^  ex* 
cept  when  occasioned  by  the  servants  or  oompaniona  of  the  guest. 

A  Skkd  in  an  Ofxn  Yabd,  under  which  the  plaintiff's  wagon  is  plaoed  for 
the  night,  with  his  consent,  is  not  a  part  of  the  inn  so  as  to  charge 
the  innkeeper  for  loss. 

Casb  to  recover  the  value  of  merchandise  taken  from  plaint- 
iff 'b  wagon.  It  appeared  that  the  plaintiff  came  to  the  defend- 
ant's inn  with  the  wagon  and  several  horses,  and  was  entertained 
over  night;  that  on  first  arriving  at  the  inn,  the  wagon  was  left 
in  the  defendant's  yard,  which  was  open  to  the  highway,  bat 
was  soon  afterwards  drawn  under  the  shed  by  the  defendant, 
who  remarked  at  the  time  that  it  looked  like  rain.  The 
wagons  of  guests  were  placed  under  this  shed  when  taken  un- 
der shelter  at  all.  There  was  no  proof  of  negligence  on  th# 
part  of  the  defendant.  Verdict  for  the  plaintiff,  snbjeet  to 
the  opinion  of  the  court. 
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O,  O.  AOierUm^  for  the  defendant 

A,  F.  and  O,  F.  Sawyer  and  Farley^  for  the  plaintiff. 

Pabxrb,  J.  The  general  principle,  that  an  innkeeper  is  bound 
to  keep  safely  the  goods  of  his  guest,  which  are  in  his  cosiodj, 
infra  hospUium^  but  that  he  shall  answer  for  nothing  without 
the  inn,  is  well  settled:  Cayle^s  coBe,  8  Co.  32  (Dub.  ed.)  There 
are  exceptions,  where  the  loss  is  occasioned  by  the  senrants  or 
companions  of  the  guest,  not  necessary  to  be  farther  noticed  at 
this  time.  When  goods  shall  be  said  to  be  in  the  custody  of 
the  innkeeper,  within  the  inn,  is  sometimes  a  question  of  diffi- 
cult solution:  Sanders  v.  Spencer,  3  Dyer,  266  b;  Famswarth  t. 
Packwood,  1  Stark.  249;  Burgess  t.  Clements,  4  Man.  &  Sel.  306; 
Bichmond  v.  SmWi,  8  Bam.  &  Oress.  9.  The  limits  of  the  hoB^ 
pUium,  or  inn,  have  not  been  defined  with  precision,  and  musi 
depend  somewhat  upon  the  particular  circumstances  of  eaeh 
case.  In  Cayle's  case,  *'  it  was  resolred,  that  if  a  man  eomes  to 
a  common  inn,  and  delivers  his  horse  to  the  hostler,  and  re- 
quires him  to  put  him  to  pasture,  which  is  done  accordingly, 
and  the  horse  is  stolen,  the  innholder  shall  not  answer  for  it." 
But  it  is  said  to  have  been  held,  "if  the  owner  doth  not  require 
it,  but  the  innholder  of  his  own  head  puts  his  gueef  s  horse  to 
grass,  he  shall  answer  for  him  if  he  be  stolen:''  Id.  In  that 
case  there  is  a  reference  to  a  case  in  the  year  books,  where 
Knivet,  0.  J.,  said,  *'  that  the  innholder  is  bound  to  answer  for 
himself  and  for  his  family,  of  the  chambers  and  stables,  for 
they  are  infra  hospilium,"  And  it  was  said  that  **  the  horse 
which  at  the  request  of  the  owner  is  put  to  pasture,  is  not  infra 
hospiHum."  Whether  he  is  to  be  regarded  as  "within  the 
inn,"  when  placed  in  the  pasture  by  the  innholder  without 
directions,  or  whether,  it  being  the  duty  of  the  innholder  in 
such  case  to  place  the  horse  in  the  stable,  be  is  to  be  held  liaUe 
as  if  he  had  done  so,  is  not  stated. 

It  is  not  necessary  that  the  goods  should  be  within  the  walls 
of  the  house,  or  of  the  stables,  in  order  to  be  "  within  the  inn." 
*'  Where  a  sleigh  loaded  with  wheat  was  put  by  the  guest  into 
an  outhouse,  appurtenant  to  the  inn,  where  loads  of  that  de- 
scription were  usually  received,  and  the  grain  was  stolen  during 
the  night,  the  innkeeper  was  held  liable  for  the  loss."  The 
eourt  said,  "  the  sleigh  with  its  contents  was  put  into  an  oui> 
house,  appurtenant  to  the  inn,  where  it  had  been  usual  for  the 
defendant  to  receive  loads  of  that  description.  The  doors  of 
the  wagon-house  were  broken  open,  from  which  it  may  be  in* 
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ferred  that  the  building  was  close,  and  the  doors  fastened  in 
such  a  manner  as  to  promise  security.  The  bags  of  grain 
therefore  may  be  deemed  to  hare  been  infra  hospiHum:**  ObUe 
y.  Wiggins,  U  Johns.  176  [7  Am.  Dec.  448].  Judge  Story,  re- 
ferring to  this  case,  says:  "  Where  goods  are  delivered  at  the 
usual  place  for  such  goods,  the  innkeeper  is  chargeable  with 
them,  although  not  strictly  within  the  inn:"  Story  on  Bail.  814. 
But  the  case  shows  that  they  were  regarded  as  infra  hospiHum. 
Borne  stress  seems  to  have  been  laid  on  the  fact  that  the  gooda 
were  placed  in  a  building  appurtenant  to  the  inn.  In  England, 
however,  the  doctrine  has  been  carried  farther.  ''An  inn- 
keeper  on  a  fair-day  being  asked  by  a  traveler,  then  driving  a 
gig  of  which  he  was  the  owner,  whether  he  had  room  for  the 
horse,  put  the  horse  into  the  stable  of  the  inn,  received  the 
traveler,  with  some  goods,  into  the  inn,  and  placed  the  gig  in 
the  open  street,  without  the  inn-yard,  where  he  was  accustomed 
to  place  the  carriages  of  his  guests  on  fair-days.  The  gig  having 
been  stolen  from  thence,  held  that  the  innkeeper  was  answera- 
ble:*' Jcnea  v.  l\/ler,  1  Adol.  &  El.  622.  The  case  was  consid- 
ered by  the  judges  as  **  very  near  the  distinguishing  line"-^ 
**  on  the  extreme  limit.''  But  it  did  not  appear  that  the  gig 
vras  so  plaoed  with  the  consent,  or  even  with  the  knowledge  of 
the  plaintiff,  and  this  circumstance  is  adverted  to  by  the  court. 
Hr.  Justice  Littledale  said:  /*  On  the  plaintiff 's  inquiring  whether 
there  was  room,  the  defendant  finds  room  for  the  horse;  it  is 
not  likely  that  the  parties  understood  that  the  gig  was  to  be  at 
the  mercy  of  any  one  who  came  by.  The  place  where  it  is  put 
is  the  place  commonly  used  for  the  purpose,  on  fair-days,  by 
the  defendant;  it  must,  therefore,  as  against  the  defendant,  in 
this  case,  be  taken  to  be  part  of  the  inn."  And  Mr.  Justice 
Taunton  said:  **  It  does  not  appear  that  the  gig  was  put  in  this 
place  at  all  at  the  request  or  instance  of  the  plaintiff;  the  place  is, 
therefore,  part  of  the  inn;  for  the  defendant,  by  his  conduct, 
treats  it  as  such.  If  he  wished  to  protect  himself  he  should 
have  told  the  plaintiff  that  he  had  no  room  in  his  yard,  and 
that  he  would  put  the  gig  in  the  street,  but  could  not  be  an- 
swerable for  it." 

Ohanoellor  Kent,  in  stating  the  doctrine  in  Oayl^B  com,  that 
if  the  owner  had  not  directed  that  the  horse  be  put  to  pasture, 
and  the  innkeeper  had  done  it  of  his  own  accord,  he  would  be 
zeaponsible,  says:  "Perhaps  this  rule  might  admit  of  some 
limitations:  for  if  the  putting  the  traveler's  horse  to  pasture  in 
Uie  snmmer  season  be  the  usual  custom,  as  it  is  in  many  parts 
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of  the  countij,  the  consent  or  direction  of  the  owner  to  that 
effect  would  be  fairly  presumed:''  2  Kent  Com.  (l8ted.)458. 
And  Judge  Stoiy,  referring  to  this  passage,  remarks  thafc  *'  the 
common  usage  of  the  country  must  have  great  weight  in  all 
such  cases.  In  the  country  towns  in  America,  it  is  very  com- 
mon to  leave  chaises  and  carriages  under  open  sheds  all  night 
at  inns;  and  also  to  leave  the  stable  doors  open  or  unlocked. 
Under  such  circumstances,  if  a  horse  or  chaise  should  be  stolen, 
it  would  deserve  consideration  how  far  the  innkeeper  would  be 
liable,  as  the  traveler  might  be  presumed  to  consent  to  the 
ordinary  custom:"  Story  on  Bail.  312.  The  present  case  finds, 
to  be  sure,  that  the  wagon  was  put  in  the  place  where  the  loaded 
wagons  of  guests  were  usually  placed,  when  they  were  put  under 
shelter;  but  they  were  doubtless  usually  so  placed  with  the 
knowledge  and  assent  of  the  guests.  It  is  well  known  that 
loaded  wagons  are  often  left  within  the  limits  of  the  highway 
near  the  inn,  and  are  usually  not  plaoed  in  any  building  or 
inclosed  yard,  unless  there  is  a  special  request  for  it.  Few 
inns  in  the  country  have  suitable  accommodations  for  securing 
property  of  this  character  in  such  a  manner. 

In  the  present  case  there  is  not  only  knowledge  and  assent, 
but  the  plaintiff  himself  places  the  wagon  in  that  situation.  He 
of  course  could  not  have  expected  that  it  would  be  removed 
to  another  place;  he  made  no  request  to  that  effect;  and  be 
must  have  known  that  the  goods  could  not  be  secured  from 
thieves  in  that  place,  except  by  a  watch.  Assuredly  he  could 
not  have  expected  they  would  be  guarded  by  the  defendant,  in 
that  manner;  and,  under  such  circumstances,  ought  not  to  haTe 
expected  that  the  defendant  was  to  be  responsible  for  a  loss. 
And  as  the  inns  in  this  country  are  not  generally  furnished 
with  accommodations  for  the  protection  of  the  carriages  of  all 
guests  who  may  lodge  at  the  inn,  and  the  custom  of  permitting 
them  to  remain  in  open  yards,  where  they  can  not  be  protected, 
but  by  a  guard,  is  so  universal,  and  well  known,  we  think  it  a 
sound  position  that  the  assent  of  the  traveler  is  to  be  presumed 
in  such  case,  unless  he  makes  a  special  request  that  his  carriage 
should  be  put  in  a  safe  place;  and  that  such  open  yard  is  not  to 
be  deemed  a  part  of  the  inn,  so  as  to  charge  the  innkeeper  for 
the  loss,  unless  he  neglects,  upon  request,  to  put  the  goods  in 
a  place  of  safety,  which  he  is  bound  to  do,  on  such  request,  if  he 
have  any  accommodations  which  enable  him  to  comply  with  it. 

Plaintiff  nonsuit. 
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The  LuBnJTr  oi  Lnnoinnisii  considered  at  length  in  the  note  to  OkOe 
▼.  Wiffgms^  7  Am.  Dea  449.  Varioas  deeirions  npon  the  principle  involyed 
in  tfaie  general  eabjeoi  ere  found  in  this  aeries:  Neufson  ▼.  Axan^  10  Id.  685^ 
where  the  innkeeper  was  held  liable  for  the  loes  of  a  gaeet's  horse  stolen 
from  the  stable:  Towton  ▼.  Havre  de  Grace  Bank,  14  Id.  256,  involving  the 
consideration  of  the  question  who  is  a  guest.  In  the  note  thereto  the  Mary* 
land  doctrine,  that  snoh  amoont  of  money  in  a  guest's  trunk  only  will  be  re« 
eorerable  from  the  innkeeper  as  would  be  convenient  to  meet  the  psrticnlar 
guest's  traveling  expenses,  ia  considered.  lu  Mason  v.  TIiampBonp  20  Id. 
471»  an  innkeeper,  who  was  ako  a  livery-stable  keeper,  was  decided  to  have 
feoeived  a  horse  of  a  guest  as  innkeeper,  not  as  stableman,  there  being  no 
-notioe  that  the  animal  was  taken  in  the  latter  capacity.  The  liability  of  an 
innkeeper  is  likened  in  ffaUenbahe  v.  FUh,  24  Id.  88»  to  that  of  a  cominoB 
earrisry  in  tha*  trover  would  not  lie  where  the  gooda  were  lost  by  theft 
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Btzdehci^  zbb  QBJaor  ovWaioHia  to  Sbt  ttp  TKtli  to  the  fimliold  adi 
to  the  plaintiff,  if  not  admianhle  in  an  aetion  of  fonihie  entiy  and  de* 


tainer. 

Obbhobabi  to  remove  into  this  oourt  the  judgment  and  pro* 
oeedinga  in  a  case  of  forcible  entry  and  detdner.  The  opimon 
states  the  case. 

NeviuSy  for  the  plaintiff. 

LupPf  for  the  defendant* 

HoBHBLowsBy  0.  J.  On  the  trial  of  this  canse  before  the  jns* 
ticCy  a  rerdiot  and  judgment  were  rendered  for  the  defendant. 
The  plaintiff  below,  is  therefore  plaintiff  in  certiorari.  It  ap» 
pears  by  the  state  of  the  case  agreed  upon  by  the  parties,  that 
the  defendant  offered  a  witness  to  prove  that  one  Mrs.  Bowne, 
had  an  estate  in  dower  in  the  premises  in  question;  that  the 
witness  was  employed  by  a  person  named  Oakley  (under  whom 
the  defendant,  Bergen,  claimed  and  entered),  to  purchase  of 
Mrs.  Bowne,  her  right  of  dower,  for  him;  that  the  witness  did 
make  the  purchase  for  Oakley,  for  four  hundred  dollars;  and 
that  Mrs.  Bowne  was  to  give  him  possession  on  the  second  of 
April,  1833.  This  evidence  was  objected  to  by  the  plaintiff, 
but  the  justice  overruled  the  objection  and  admitted  the  evi- 
dence. In  doing  so,  the  justice  clearly  committed  an  error. 
The  twentieth  section  of  the  act,  Bev.  Laws,  362,  expressly 
enacts,  "  that  the  estate  or  merits  of  the  title,  shall  in  no  wise 
be  inquired  into,"  ou  any  complaint  under  that  act.    What  was 
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the  object  of  thia  evidenoe  bat  to  set  up  a  title  to  the  freehold, 
•gainst  the  oomplainaDtf  It  was  to  show  that  Bergen,  the  de- 
fendant, had  a  right  to  the  possession,  because  Oakley,  under 
whom  he  entered,  bad  a  title  to  the  freehold,  by  a  purchase  from 
Mrs.  Bowne.    This  is  the  very  thing  prohibited  by  the  statute. 

The  CTidenoe  of  Bosenbom,  another  witness  on  the  part  of 
the  defendant,  also  objected  to  by  tl^e  plaintiff,  but  admitted 
by  the  justice,  I  think  was  equally  inadmissible.  He  testified 
in  substance  that  the  plaintiff  told  him  in  May,  1831,  that  he 
had  sold  the  farm  to  one  Bennett  (under  whom,  Oakley  now 
claims  to  be  owner  in  fee);  and  that  the  premises  in  question 
were  part  of,  or  included  in  the  farm  sold  by  him  to  Bennett. 
This  might  have  been  competent  evidence  in  an  action  of  eject- 
ment between  the  parties;  but  was  not  admissible  on  the  trial 
of  this  cause.  For  these  reasons  I  think  the  verdict  and  judg- 
ment must  be  set  aside. 

On  the  argument  of  this  cause,  the  counsel  for  the  defendant 
insisted  at  large,  that  this  court  must  look  into  the  errors  on 
the  other  side;  and  contended,  that  the  plaintiff  was  not  in  a 
condition,  in  respect  of  the  premises  in  question,  to  maintain  a 
forcible  entry  and  detainer,  against  anybody;  and  even  if  he 
was,  that  there  was  no  eyidence  in  the  court  below,  of  a  forci- 
ble entry  having  been  committed;  or  if  any,  not  sufficient  to 
carry  the  cause  to  the  jury.  On  these  grounds,  the  defendant 
moved  to  nonsuit  the  plaintiff  below,  but  the  motion  was  over- 
ruled by  the  justice,  and  the  cause  submitted  to  the  jury. 
Whether  the  justice  was  right  in  doing  so,  is  a  matter  which 
the  defendant  can  not  draw  into  discussion  here.  If  the  verdict 
had  been  against  the  defendant,  he  might  have  brought  that 
decision  into  review  before  this  court,  on  certiorari.  But  the 
judgment  was  in  his  favor,  and  the  decision  of  the  justice, 
whether  right  or  wroug,  did  the  defendant  no  injury.  He  can 
not  therefore  now  complain  of  it.  This  certiorari  ia  in  the 
nature  of  a  writ  of  error;  upon  which,  we  are  to  examine  the 
errors  assigned  by  the  plaintiff  in  error.  We  must  either  affirm 
or  reverse  the  judgment  below.  Shall  we  affirm  a  judgment 
which  may  have  been  induced  by  illegal  evidence  ?  If  we  do, 
we  put  the  plaintiff  in  a  worse  condition  than  he  would  have 
been,  if  the  justice  had  granted  the  nonsuit.  We  conclude 
him,  on  the  merits  of  his  case.  Such  a  judgment,  if  rendered 
by  us,  must  proceed  upon  the  ground,  that  the  justice  com- 
mitted more  errors  in  favor  of  the  plaintiff  than  he  did  against 
him.  We  must  strike  a  balance  in  the  account  of  errors,  and 
give  judgment  in  favor  of  the  party,  against  whom  most  have 
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been  oommitted.  Odr  language  to  the  plaintiff  in  error,  is 
such  ease,  would  be,  that  upon  the  whole,  you  are  not  entitled 
to  recover,  and  though  the  judgment  against  jou  ia  founded  ia 
error,  we  must  affirm  it.  Besides,  suoh  a  course  of  adjudication 
would  involve  us  in  a  trial  de  novo,  upon  every  certiorari;  and 
then  we  ought  to  call  upon  the  defendant  to  assign  errors,  as 
well  as  the  plaintiff.  This  can  not  be.  If  the  court  below  has 
made  an  erroneous  decision  against  the  party  plaintiff  in  error, 
we  must  reverse  the  judgment,  and  restore  him  to  what  he  has 
lost  by  it. 

If  I  am  right  in  this  view  of  the  subject,  it  is  unnecessary  to 
examine  the  points  raised  by  the  defendant's  counsel,  at  the 
same  time.  As  the  suit  may  be  renewed  between  the  partiesy 
and  the  same  questions  be  again  raised,  it  may  be  well  to  ex- 
press an  opinion  upon  those  matters. 

•It  ia  undoubtedly  true,  that  an  action  for  a  forcible  entry 
and  detainer,  can  not  be  brought  by  the  landlord;  it  can  only 
be  maintained  by  the  tenant  in  possession:  BenneU  v.  Monl^ 
gomery,  8  Halst  48;  Mdira  v.  Sparks,  2  South.  513.  But  in 
the  case  under  consideration,  if  the  witness  was  to  be  believed, 
the  lessee  had  actually  surrendered  and  given  up  the  possession 
of  the  leasehold  premises  to  the  plaintiff,  his  former  landlord. 
At  any  rate,  under  the  circumstances  of  this  case,  it  was  a 
question  of  fact  for  the  jury,  and  the  justice  very  properly  sub- 
mitted it  to  them.  Then  as  to  the  question  of  force,  there  was 
some  evidence  that  the  plaintiff  had  fastened  up  the  house- 
that  the  defendant  came  there  in  company  with  eight  or  ten 
persons — that  after  Mr.  Lupp,  the.  agent  for  Oakley,  had  de* 
manded  possession  of  the  plaintiff,  and  been  refused,  he  said 
**  he  hoped  there  would  be  no  difficulty,  but  he  was  bound  to 
inform  the  defendant  he  must  take  possession;"  thus  pretij 
strongly  implying,  that  if  possession  could  not  be  obtained 
without  difficulty,  it  must  be  taken  by  force.  Threats  need 
not  be  in  boisterous  terms — those  most  to  be  dreaded,  are  some- 
times conveyed  in  the  mildest  tones  and  with  the  gentlest  ex- 
pressions. It  was  further  in  evidence,  that  the  defendant  did 
then  enter  and  remove  the  furniture.  If  the  juiy  believed  this 
evidence,  it  was  in  my  opinion  sufficient  to  esij^blish  the  fact 
of  a  forcible  entry.  The  language  of  the  act  is,  Bev.  Laws, 
849,  that  if  the  party  shall  enter  or  take  possession,'*  by  such 
words,  circumstances,  or  actions,  as  have  a  natural  tendency  to 
excite  fear  or  apprehension  bf  danger;  or  by  putting  out  of 
doors,  etc.,  the  goods  of  the  party  in  possession,"  he  shall  be 
guilty  of  a  forcible  entry,  etc. 
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Now,  here  was  an  actual  entry  by  the  defendant,  preceded 
by  plain  intimation^  **  peaceably  if  we  can,  and  forcibly  if  we 
must;"  and  backed  by  an  array  of  eight  or  ten  men,  ready  to 
assist  if  necessary — and  in  my  opinion  the  **  natural  tendency  *' 
of  such  ''actions,  words,  and  circumstances,"  was  to  excite 
"  fear  or  apprehension  of  danger,"  in  case  resistance  had  been 
offered.  This  brings  the  case  clearly  within  the  principles 
adopted  by  this  court,  in  Butts  v.  VoorJieeSy  1  Green,  13,  and 
the  cases  there  cited  by  the  late  Chief  Justice  Ewing.  On 
both  these  points,  then,  I  am  of  opinion,  the  justice  was  right; 
but  the  judgment  must  be  reversed,  for  the  reasons  I  have  be- 
fore assigned. 

FoBD  and  Btsbsoh,  JJ.,  concurred. 
Judgment  reversed. 

TiTLS  CAN  NOT  BB  InQUIBKD  INTO  IN  ACTION  OV  FOBdBUI    EnTBT:    Sm 

note  to  EviU  v.  ComoeU,  18  Am.  Deo.  147. 

Deixndant'8  Tttli  is  not  Admtssiblb  in  Evidbncb  under  an  indict* 
ment  for  forcible  entry  and  detainer:  SUUe  v.  Bennett,  18  Am.  Dec  663. 


Whttb  V.  Trumbull. 

[8  Obskii's  Law,  914.  ] 

Application  of  Payments.— The  debtor  may  direct  to  what  debt  hia  pay* 
ment  ahaU  be  applied,  but  if  he  waives  the  righfc  to  do  so,  the  creditor 
may  make  the  application,  and  if  both  are  silent  the  law  mnst  decide. 

Law  will  Make  a  Pro  Rata  Application  in  a  case  where  the  debtor 
was  equally  bound  to  pay  both  debts,  and  where  his  acts  showed  a  sub- 
stantial blending  of  the  claims,  and  there  was  a  virtual  appropriation  by 
both  parties  to  the  claims  so  blended,  at  the  time  the  payments  wer» 
made. 

Assumpsit.    The  opinion  states  the  case. 

WiUiamson,  for  the  defendant. 

Pennington^  for  the  plaintiff. 

By  Court,  Etebson,  J.  This  was  an  action  on  a  bill  of  ex- 
change, for  two  hundred  and  forty  dollars,  drawn  bj  one 
William  T.  Williams,  on  the  defendant,  and  accepted  by  him, 
dated  thirteenth  January,  1827,  payable  in  six  months,  and 
discounted  for  Williams  at  the  Windham  county  bank.  Tho 
plaintiff  was  and  is  the  cashier  of  the  bank;  and  the  action  was 
brought  for  its  benefit,  White  being  only  nominally  the  plaint- 
iff. The  said  Williams  was  fixed  as  iudorser.  In  November, 
1827,  Williams  drew  ^  uote  for  six  hundred  dollars,  in  favor  of 


688  WaiXB  V.  Tbuicbdll.  [New  Jeraej; 

Joseph  G.  W.  Trumbull,  payable  in  dzty  daja,  at  the  same 
banky  and  there  discounted  for  Williams.  This  note  was  also 
protested  in  Januaiy,  1828.  These  securities  were  both  treated 
bj  the  bank  and  Williams  as  his  own  proper  liabilities,  and  the 
other  parties  thereto,  as  parties  who  had  become  such  for  his 
accommodation.  In  March,  1828,  Williams  paid  one  hundred 
dollars  to  the  bank,  which  was  deducted  from  the  aggregate 
amount  of  the  note  and  bill.  The  cashier  of  the  bank  had  be- 
fore, in  February,  applied  by  letter  to  Williams  for  the  adjust- 
ment of  these  demands,  and  for  directions  about  the  bill, 
whether  to  be  sent  for  collection  of  the  acceptor,  to  which  it 
does  not  appear  that  any  answer  was  given.  In  April  they  were 
placed  in  the  hands  of  the  bank's  attorney  for  collection,  ao- 
oompanied  with  a  statement,  embracing  both  bill  and  note, 
summed  up  together,  and  the  payment  of  one  hundred  dollars 
deducted  from  the  sum  total.  On  the  twelfth  May,  the  attor- 
ney  presented  the  note  and  bill,  and  this  statement,  to  Will* 
iams,  who  undertook  to,  and  did  in  part  provide  for  them  as  fol- 
lows: First,  by  a  draft  for  five  hundred  and  seventy  dollars,  on 
Joseph  Trumbull,  payable  at  sight,  which  was  promptly  paid. 
Secondly,  by  a  new  note,  to  be  indorsed  by  J.  O.  W.  Trumbull, 
and  discounted  at  the  bank,  for  two  hundred  and  ten  dollars, 
the  amount  of  the  balance  of  debt,  interest,  discount,  and  ex- 
penses. In  ascertaining  this  balance,  no  distinction  was  made 
between  the  two  liabilities,  or  the  expenses  incurred  thereon. 
At  the  close  of  this  arrangement,  Williams  drew  up  and  the 
attorney  signed  a  paper  acknowledging  the  receipt  of  the  draft 
on  Joseph  Trumbull  for  five  hundred  and  seventy  dollars,  and 
the  note  of  two  hundred  and  ten  dollars,  expressing,  that  when 
the  draft  was  paid,  and  the  note  of  two  hundred  and  ten  dol- 
Imrs,  indorsed  by  J.  G.  W.  Trumbull,  it  would  be  in  full  of  the 
note  of  six  hundred  dollars,  and  the  bill  of  two  hundred  and 
forty  dollars.  At  the  foot  of  this  receipt  Williams  made  • 
etatement  as  follows: 

Note $600  to  W.  a  Bank. 

Draft  on  Joseph  Trumbull 240 

840 
Paid 100 

740 
Interest  on  note  and  order,  eto.      M 

$780 
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It  was  also  proved  that  when  the  note  was  indorsed  and  de- 
livered at  the  bank,  the  old  note  and  bill  were  to  be  delivered 
up.  This  note  of  two  hundred  and  ten  dollars  never  was  in- 
dorsed and  returned  to  the  bank,  or  its  attorney.  Thus  leaving 
that  balance  to  be  collected  on  the  original  note,  or  bill,  or 
both  of  them  ratably.  The  defendant  insisted  that  the  pay- 
ments which  had  been  made,  ought  to  be  applied  in  the  first 
place  to  satisfy  the  bill  of  two  hundred  and  forty  dollars,  which 
was  the  oldest  debt. 

For  the  plaintiff  it  was  insisted,  that  they  had  a  right  to  ap- 
propriate to  either,  at  their  election,  which  election  they  had 
made  in  the  first  place  by  a  specific  application  on  the  books  of 
the  bank  to  the  satisfaction  of  the  siz-hundred-doUar  note 
(which  was  done  as  appeared  by  the  books,  about  two  years 
ftftcr  the  above  negotiation).  And  secondly,  by  bringing  this 
action  on  the  bill,  to  recover  the  balance. 

The  judge  charged  the  jury,  that  the  payments  which  had 
been  made,  ought  to  be  applied  pro  rata,  to  each  demand. 
Under  this  charge  the  jury  found  a  verdict  for  the  plaintiff,  for 
one  hundred  and  seventy-seven  dollars  and  ninety  cents,  which 
it  was  agreed  should  be  modified  if  necessary,  according  to  tha 
opinion  of  this  court.  If  the  court  should  be  of  opinion,  that 
the  payments  ought  to  be  first  applied  to  the  bill,  the  verdict 
and  judgment  should  be  entered  for  the  defendant.  But  if  the 
court  should  be  of  opinion  that  the  payments  were  rightly  ap- 
plied to  the  note  of  six  hundred  dollars,  a  verdict  and  judg- 
ment to  be  rendered  for  plaintiff,  for  the  amount  of  the  two 
hundred  and  ten  dollars,  with  interest  after  the  expiration  of 
the  sixty  days. 

The  application  of  payments  seems  to  be  a  subject,  about 
which  it  is  difficult  to  find  general  principles  in  the  books,  to 
guide  our  practice.  The  party  paying  may  direct  to  what  the 
application  is  to  be  made.  If  he  waives  his  right,  the  party 
receiving  may  select  the  object  of  its  appropriation.  If  both 
are  silent,  the  law  must  decide.  But  what  is  the  decision  of 
the  law,  or  of  enlightened  reason,  seems  not  to  be  wdll  settled. 
Sometimes  the  court  seems  to  have  gone  on  the  principle  of 
preferring  the  supposed  wishes  or  interest  of  the  party  paying. 
And  sometimes  a  similar  preference  has  been  given  to  the  party 
receiving.  At  other  times  the  interest  of  a  third  party  has 
governed  the  decision.  And  the  cases  seem  to  rest  more  on 
their  own  particular  facts  than  upon  any  general  principles. 
In  the  written  argument  submitted  to  the  court,  it  is  contended. 

Am.  Dm.  Vol.  XXIX— M 
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that  the  older  debt  shoald  be  first  paid,  and  cited  Peak.  N.  P. 
64;^  8  Stark.  Ev.  1091,  and  notes.  But  that  has  not  always 
been  allowed,  as  may  be  seen  by  oonsnlting  the  book  last  cited; 
and  the  cases  there  collected. 

I  would  remark,  that  both  these  claims  were  really  tiie  debt 
of  Williams,  for  money  loaned  to  him,  and  which  were  actaally 
due,  for  the  payment  of  which,  he  was  to  provide,  and  to  both 
of  which  indiscriminately,  the  payments  made  by  him,  were 
applied  by  the  bank,  with  his  knowledge,  and  without  his  ob- 
jection. These  facts,  it  would  seem,  oaght  to  conclude  both 
him  and  the  bank,  and  hold  them  to  a  pro  rata  application  of 
the  money.  It  was  supposed  on  the  argument,  that  W.  T. 
Williams  meant  to  provide  for  the  entire  exoneration  of  J.  M. 
Trumbull.  But  this  does  not  appear.  He  meant  to  pay  the 
whole  debt,  as  one  debt;  as  sach  he  treated  it,  and  such  it  was 
in  fact  to  him,  although  consisting  of  items  taken  up  at  differ- 
ent times.  He  made  no  stipulation,  or  proposition  even,  to 
exonerate  J.  M.  Trumbull,  on  a  partial  payment,  to  the  amount 
or  greater  than  that  for  which  he  was  liaUe.  And  he  insisted 
before  the  court  and  jury  (having  been  examined  as  a  witness 
in  the  cause),  that  it  was  all  paid,  though  that  fact  was  found 
•gainst  him  by  the  joiy.  It  shows  therefore  a  sabstantial 
Uending  of  the  claims,  and  an  appropriation,  at  the  time  of 
the  payments,  by  the  acts,  if  not  by  the  language  of  both  the 
parties,  which  neither  alone  oonld  i^terwards  change:  Daylorr. 
Sandtfard,  7  Wheat  20. 

But  if  it  were  true,  that  there  had  been  at  the  time,  no  appro- 
priation by  either  party,  how  would  the  law  appropriate  it  t 
It  would  seem  to  be  an  equitable  rule,  to  let  the  payments 
operate  ratably  for  the  exoneration  of  all  the  sureties;  for 
there  is  nothing  in  the  case  to  show  that  Williams,  or  the  bank, 
conld  have  any  interest  in  discharging  either  liability,  in  prefer- 
ence to  the  other.  The  equities  of  third  persons  have  some- 
times  had  their  influence  in  settling  such  questions;  even 
extending  to  the  direction  of  pro  rata  application  of  payments: 
See  the  cases  referred  to  in  3  Stark.  1092,  note  2.  Nor  can 
I  yield  to  the  plaintiff's  pretensions  in  this  case.  The  debtor 
must  direct  the  application,  when  the  payment  is  made.  The 
creditor  is  not  held  so  strictly  to  time;  bnt  what  he  asks^  an 
interval  of  two  years,  or  until  the  bringing  of  the  action,  would 
be  aa  unreasonable  indulgence.    I  am  therefore  of  opinion  the 

1.  DwMT. SoUamtHk, 
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Terdiot  is  light,  and  that  the  plaintiff  should  have  judgment 
thereon. 

F0BD9  J.,  ooncurred. 

The  chief  justice  gave  no  opinion,  as  he  had  been  connsel 
in  the  cause,  before  his  appointment. 
Judgment  for  plaintiff. 

Cited  and  distingaished  in  Olkfer  ▼.  Phelps^  Spenoer,  197;  cited  in  JToyiMf 
T.  WaUCf  14  CaL  445,  to  the  point  that  a  creditor  who  hai  once  made  an 
application  of  a  payment  oan  not  afterwards  change  it. 

Apfucation  of  Patmxnts:  See  Viearp  ▼.  Moort^  27  Am.  Deo,  S2t| 
Burki  ▼.  Albert,  20  Id.  209;  Baher  t.  StaekpooU,  18  U.  006^  note  6U| 
Uarker  ▼.  Ommid,  14  Id.  691,  note  694. 


Regeivebs  of  the  Bank  of  New  Bbunswiok  v. 

NEILSOlf. 

[8  QansM'e  Law,  t8V.} 

DiouaLAnoir  nr  Tbovx&  tob  GomrBBsioH  ov  fBoinaaoBT  Kdm  need  aol 
•tate  their  datee  or  time  of  payment. 

Cduxt  nr  bucdb  DioLABATioir,  Whxoh  Duobibbs  tbs  Nom  as  **ele¥m 
other  prominory  notes,  haying  the  like  drawers,  indorsers,  descfiptioiis, 
and  Talne  as  the  said  promissoiy  notes  in  the  first  ooont  mentSonedt"  is 
bad  on  special  demnrrer,  hecanse  it  mixes  them  all  together,  withovl 
iHatjngiiiAmg  the  drawcT  and  indorser  of  one  note  from  another. 

BamuDfCB  mat  bb  Madb  to  Pbiob  Ooubt  to  aroid  grea*  proUzilj. 

Tbotbr.    The  opinion  states  the  ease. 
likviuB,  for  the  plainti£b« 
Mardenberghf  for  the  defendant. 

F0BD9  J.  The  defendant  has  demnrred  spedally  to  the  Ural 
two  coonts  in  a  declaration  in  trover  for  the  oonyersion  of  eleyen 
promissoiy  notes,  and  seven  bills  of  exchange,  becaose  neither 
the  date  nor  time  of  payment  in  any  of  the  notes  or  bills  is 
stated,  but  only  the  name  of  the  maker,  payee,  and  indorser, 
of  each  note,  and  of  the  drawer,  drawee,  payee,  and  indorser, 
of  each  bill.  If  the  exact  snm,  date,  and  time  of  payment,  in 
lost  instruments,  were  to  be  required  in  actions  of  trover,  such 
actions  would  be  banished  from  courts  of  law,  into  equity  for 
discovery  and  relief.  Hence  it  is  laid  down  in  Bac.  Abr., 
Trover,  F;  Bull.  87,  and  in  all  cases  upon  the  subject,  that 
these  particulars  are  not  to  be  required  of  plaintafb,  becausa 
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they  are  not  in  possession  of  fcbe  instruments^  and  any  misre- 
cital  would  be  fatal  to  tlieir  actions.  Therefore  the  plaintiflii 
must  have  judgment  on  the  first  two  counts. 

The  defendant  demurs  to  the  third  count  specially,  becaase 
he  alleges  it  does  not  identify  any  one  of  the  eleven  notes  from 
the  rest  of  them.  It  says,  *'  eleven  other  promissory  notes, 
having  the  like  drawers,  indorsers,  descriptious,  and  value  as 
the  said  promissory  notes  in  the  said  first  count  mentioned." 
Beference  is  justifiable,  no  doubt,  to  a  prior  count,  to  avoid 
great  prolixity.  Had  it  called  them  the  same  eleven  promis- 
sory notes  in  the  first  count  mentioned,  it  would  have  been  as 
certain  as  that  count  is;  but  "  eleven  promissory  notes  haying 
the  like  drawers  and  indorsers,"  mixes  them  all  together,  with- 
out distinguishing  the  drawer  and  indorser  of  one  note  from 
another.  For  this  reason,  on  a  special  demurrer,  I  am  of 
opinion  the  judgment  on  it  must  be  for  the  defendant. 

Judgment  for  plaintiffs  on  the  first  and  second  counts,  and 
for  the  defendant  on  the  third  coant. 


Den  V.  Westbrook  and  Mtebs. 

[3  OiunK'i  JjjLvr,  871.] 
P&KVions  Demand  of  Posskssion,  Whsn  Necessabt  in  Ejiotmist.— 
Where  one  of  the  defendants  in  an  action  of  ejectment  entered  under  ao 
agreement  to  purchase,  and  while  in  possession  leased  a  part  of  tkt 
premises  to  the  other  defendant,  the  vendor  can  not  oast  either  of  them, 
without  a  previous  demand  of  the  possession;  and  service  of  a  dedaratMa 
in  ejectment  is  not  equivalent  to  such  a  demand. 

Ejbotment  for  lands  in  Sussex  county.  It  appeared  from  the 
evidence  that  Myers  senior,  the  lessor  of  the  plaintiff,  had  title 
to  the  premises  in  question;  that  Myers,  junior,  one  of  the  de- 
fendants, entered  on  the  premises  under  an  agreement  to  pur- 
thase,  and  leased  a  portion  thereof  to  Westbrook,  the  other  de- 
fendant. There  was  a  verdict  for  the  plaintiff,  under  the  direc- 
tion of  the  court,  reserving  the  question  whether  the  defendants 
are  entitled  to  notice  to  quit. 

Anderson  and  Haines,  for  the  plaintiff. 

Ealsled  and  Miller,  for  the  defendants. 

By  Court,  Hornbloweb,  G.  J.  There  was  no  relation  of  land- 
lord and  teuant  subsisting  between  the  lessor  of  the  plaintiff  and 
the  defendants,  or  either  of  them;  not  even  by  oonstrootion,  so 
as  to  entitle  them  to  a  notice  to  quit. 
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The  qaestion  presented  by  the  facts  in  this  case,  and  which 
was  oTerlooked  both  by  the  court  and  counsel,  at  the  circuit,  is 
not,  whether  the  defendants  were  entitled  to  a  notice  to  quit,  as 
in  the  case  of  actual  or  constmctiTe  tenancy  from  year  to  year, 
bat  whether  the  plaintiff  could  institute  an  action  of  ejectment 
without  previously  making  a  demand  of  possession. 

The  defendant  Myers  entered  by  the  permission  of  the  lessor 
of  the  plaintiff,  aud  in  pursuance  of  an  agreement  made  between 
them  for  the  sale  of  the  premises  to  Myers.  The  possession  of 
the  latter  and  his  subsequent  lease  of  a  part  of  the  lands  to 
Westbrook,  the  other  defendant,  was  entirely  consistent  with 
his  right  of  possession.  Under  such  circumstances,  the  vendor 
can  not  oust  the  defendants  or  either  of  them  without  a  previous 
demand  of  the  possession.  The  service  of  a  declaration  in  eject* 
ment,  is  not  equivalent  to  such  a  demand;  for  such  a  service 
proceeds  upon  the  ground  that  the  tenant  is  a  wrong-doer;  and 
if  he  suffers  judgment  by  default  to  pass  against  a  casual  ejector, 
he  maybe  sued  for  the  mesne  profits:  BigfU  ex  dem,  Leun8  v. 
Beard,  13  East,  211 ;  Doe  dem.  Ketoby  v.  Ja6k8on^  1  Bam  &  Oress. 
448;  The  Law  of  Land,  and  Ten.  by  Comyn,  291;  2  Law  Lib. 
163;  Kiriiand  v.  Pounselt,  2  Taunt.  145.  I  am  therefore  of 
opinioD,  that  the  verdict  ought  to  be  set  aside,  and  a  nonsotl 
•ntered. 

Plaintiff  nonsuit. 


CASE 

DT  TBM 

COURT  OF  CHANCERY 

OF 

NBW  JBBSBT; 


SoDLL  V.  Reeves. 

Died  ov  AflnoNMiiiTiOB  BxNxnrov  Obxditob8»  enented  and  deOrcnd  hf 

tba  aaagnor,  and  received  by  the  aaaignee,  with  knowledge  of  iti  objeofci 

end  effect,  diveete  the  grantor  of  hia  estate,  althoagh  it  waa  not  aoknowl- 

edgedby  him. 
BuUH  Debd  Crbatbs  a  Tbust  for,  and  vesta  a  beneOoial  interest  in,  the 

creditors,  though  they  know  nothing  of  it. 
Gavoeliation  and  Subbendeb  of  such  Deed  after  it  haa  been  ezeoated  and 

delivered,  and  the  tmst  aocepted  by  the  tmstee^  can  not  deatnqr  the 

trust,  or  impair  the  rights  of  the  cestuis  que  irud, 
Ko  Pabticulab  Fobmauty  is  Nboessabt  to  show  the  aoceptanoe  of  a  tiis^ 

bat  acts  fairly  implying  a  consent  are  sufficient;  and  taking  posaeasion 

of  the  property  assigned  is  an  act  of  that  kind. 
Febson  Named  as  Assignee  in  I>eed  of  Assionment  may  refnae  to  aot  as 

each;  for  no  one  can  be  made  a  grantee  against  his  will. 
IvjXTNcnoN  will  not  be  Dissolved,  where  fraud  is  chazged  in  the  bill  oo 

which  it  is  granted,  and  the  answer  of  the  defendant  ia  not  full  and  satia- 

factory. 

OOUBT  CAN  NOT  BE  SATISFIED  WITH  A  GeNEBAL  OB  AN  BVABiyE  ANBWBI, 

where  transactions  are  charged  involving  fraud,  either  actual  or  con- 
structive, and  especially  where  direct  interrogatoiiea  are  put  in  relation 
to  particular  facts. 
Hratb  Convetkd  in  Tbust  to  Two  PsBSONS,  one  of  whom  rafoaea  to  aot  as 
trustee,  vests  in  the  other. 

Bill  for  injunction  and  relief ,  filed  bj  the  oomplainanta  on 
behalf  of  tbemselTeB  and  snch  other  oreditots  of  Tfaomaa 
Beeves,  aa  should  be  entitled  to  avail  themselves  of  its  benefit. 
On  filing  the  bill  an  injanotion  issued,  to  restrain  the  sheriff  of 
Balem  county »  and  the  judgment  creditors  of  Beeves  from  seii* 
ing  or  selling  any  of  the  trust  property  covered  by  the  assign- 
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ment  specified  in  the  bill.  After  the  filing  of  the  answers,  a 
motion  was  made  to  dissolve  the  injunction^  which  motion  was 
heard  on  the  bill  and  answers.  The  other  facts  are  stated  in 
the  opinion. 

Elmer  and  Jeffers,  in  support  of  the  motion. 

WaUyConira. 

Yboox,  Ohancellor.  The  bill  charges  that  Thomas  Beeves, 
of  Salem,  was  indebted  to  the  complainants  on  the  eighteenth 
February  last,  in  the  sum  of  eleven  hundred  and  ninety-seven 
dollars  and  forty-two  cents,  on  a  promissory  note  payable  on 
the  twenty-seventh  of  March.  On  the  seventeenth  of  Febmazy, 
Richard  Moore  entered  up  judgment  against  Beeves  and  one 
James  W.  Mulford,  for  sixteen  hundred  dollars,  in  the  Salem 
pleas,  and  an  execution  was  forthwith  delivered  to  the  sheriff  of 
the  county,  directing  him  to  levy  and  make  thereon  the  sum  of 
seven  hundred  and  twenty-four  dollars  and  sixteen  cents  of 
debt,  and  five  dollars  costs  of  suit.  On  the  eighteenth  of 
February,  Thomas  Beeves  executed  an  assignment  of  all  his 
real  and  personal  property  to  his  son,  Daniel  B.  Beeves,  and 
George  W.  Garrison,  in  trust  for  the  benefit  of  his  creditors^ 
in  pursuance  of  the  act  of  1820,  and  annexed  to  the  assign- 
ment a  schedule  of  his  property  and  list  of  creditors,  under 
oath,  and  duly  acknowledged  it.  The  deed  of  assignment  was 
delivered  on  the  same  day  to  George  W.  Garrison,  one  of  the 
assignees,  who,  as  the  complainants  believe,  was  present  at  the 
time  of  the  execution  of  it,  and  took  it  into  his  possession.  On 
the  same  day,  or  the  day  after,  he  went  to  the  house  of  Beeves, 
took  possession  of  all  his  estate,  real  and  personal,  locked  up 
his  store,  and  took  the  key  into  his  possession,  and  exercised 
various  other  acts  of  ownership  over  the  said  property,  evincing 
his  acceptance  of  the  trust,  and  drew  up  the  notice  required  by 
the  third  section  of  the  act  respecting  assignments,  mailed  the 
same  in  the  post-ofiice  at  Salem  to  be  inserted  in  one  of  the  news- 
papers in  Philadelphia,  and  afterwards  took  the  same  out  of  the 
office. 

After  the  acknowledgment  and  delivery  of  the  said  assign- 
ment, and  after  Garrison  had  accepted  of  the  trust,  viz. ,  on  the 
eighteenth  of  February,  and  about  two  hours  after  the  execution 
of  the  deed,  Thomas  Sinnickson  entered  up  judgment  in  the 
Salem  pleas  against  Beeves  for  four  hundred  dollars  debt,  be- 
sides costs,  and  sued  out  execution  and  delivered  it  to  the 
sheriff. 
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On  the  nineteenih  of  Febroazy,  Bobert  H.  Yan  ICater  en- 
tered up  a  judgment  against  Beeves  for  the  sum  of  eight  hun« 
dred  dollars,  and  sued  out  an  execution  thereon.  On  the  same 
day  he  entered  up  another  judgment  against  Beeyes,  for  seven 
hundred  and  forty  doUars  of  debt^  and  sued  out  execution 
thereon. 

The  complainants  then  charge,  that  on  the  twentieth  of  the 
same  month  of  February,  Beeves,  at  the  instance  of  Van 
Mater,  became  desirous  to  destroy  the  assignment,  and  for  that 
purpose  procured  Daniel  B.  Beeves,  one  of  the  said  assignees, 
to  execute  an  instrument  in  writing,  renouncing  the  trust;  and 
also  procured  George  W.  Garrison  to  return  the  deed  of  as- 
signment to  him,  Beeves,  and  return  to  him  the  possession  of 
the  real  and  personal  estate,  which  was  accordingly  done. 

After  this,  to  wit,  on  the  twentieth  and  twenty-second  of 
February,  sundry  creditors  of  the  said  Thomas  Beeves,  viz., 
Bobert  H.  Yan  Mater,  Stoughton  &  Belden,  Morgan  &  Buck, 
Samuel  C.  Dunn,  and  Bhoda  Mulford,  entered  up  judgments 
against  him,  and  issued  executions,  and  placed  them  in  the 
hands  of  the  sheriff  of  the  county  of  Salem. 

The  bill  charges  that  the  judgment  creditors  had  knowledge 
of  the  ej^ecution  and  delivery  of  the  assignment  at  the  time  of 
entering  up  their  judgments,  respectively;  that  the  sheriff  has 
taken  possession  of  all  the  property,  and  threatens  to  advertise 
and  sell  the  same,  and  apply  the  proceeds  to  pay  and  satisfy 
the  executions;  that  the  assignees  refuse  to  carry  into  effect  the 
trusts  in  the  deed  of  assignment,  Daniel  B.  Beeves  refusing  to  ao* 
oept  or  act  in  any  way,  and  Ghirrison,  though  he  accepted  the 
trust,  refusing  now  to  act  any  further  or  to  cany  the  same 
into  effect. 

The  bill  prays  that  the  assignment,  and  the  trust  therein 
contained,  may  be  established  and  carried  into  execution  un- 
der the  direction  of  this  court,  and  that  the  trustees  may  be 
decreed  to  execute  the  trusts  according  to  the  statute,  or  that 
they,  or  either  of  them,  may  be  discharged  therefrom,  and  that 
one  of  them  may  act,  or  a  new  assignee  be  appointed,  to  whom 
the  trust  estate  shall  be  conveyed;  and  that  the  said  judgments, 
so  entered  up  after  the  execution  and  delivery  of  the  said  as* 
signment,  be  decreed  to  be  no  lien  on  the  said  trust  property; 
and  that  the  estate  may  be  applied,  under  the  direction  of  the 
court,  to  the  uses  and  purposes  expressed  in  said  assignment^ 
for  the  equal  benefit  of  all  the  creditors;  that,  if  need  be,  a 
receiver  may  be  appointed,  and  also  an  injunction  issue  to  re* 
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strain  the  sheriff  from  seUiog  under  the  executions.  An  in- 
junction was  ordered  on  the  twenty-seventh  of  February,  since 
which  the  several  defendants  have  answered. 

Thomas  Beeves  states,  that  being  unable  to  raise  money  to 
satisfy  the  first  judgment  and  execution  against  him,  his  great 
object  was  to  obtain  time,  believing  that  he  could  convert  his- 
property  into  money  and  turn  it  in  the  payment  of  his  debt» 
better  than  any  other  person  or  persons  could  do.  Not  fully 
UDderstandiog  the  nature  and  force  of  an  assignment  under  the 
laws  of  New  Jersey,  he  was  induced  to  believe  that  by  making 
an  assignmeot  he  would  have  a  chance  to  tarn  himself  so  as  ta 
be  able  to  sell  his  property  and  pay  all  his  just  debts.  Under 
this  impression  he  applied  to  George  W.  Garrison,  and  re* 
quested  him  to  act  as  his  assignee,  to  which  he  assented;  and 
thereupon  this  defendant  ordered  an  assignment  to  be  drawn, 
constituting  the  said  Garrison,  and  defendant's  son,  Daniel  B. 
Beeves,  his  assignees;  which  assignment  was  executed  in  the 
presence  of  a  subscribing  witaess,  but  was  not  acknowledged. 

He  further  says,  that  he  made  a  list  of  his  property  and  of 
his  creditors.  This  was  in  the  evening  of  the  eighteenth  of 
February,  and  George  W.  Garrison  took  possession  of  the  as- 
signment, Daniel  B.  Beeves  not  being  present.  He  did  not 
solicit  Daniel  to  act,  but  concluded  he  would  not  refuse.  Next 
morning.  Garrison  came  to  the  store,  and  began  to  talk  about 
shutting  it  up.  This  was  unexpected  to  defendant.  He  did 
not  contemplate  such  a  course  of  proceeding;  for  he  had  that 
morning,  before  Garrison  came,  opened  his  store,  sold  some^ 
articles,  and  one  of  his  creditors  calling,  be  bad  delivered  him 
articles  to  the  amount  of  upwards  of  twenty  dollars  in  payment 
of  a  debt.  Tbe  store  was  shut  up  by  order  of  Garrison,  and 
Daniel  B.  Beeves  held  the  key.  Next  morning  they  all  met  at 
Salem;  and  Daniel  B.  Beeves,  one  of  the  assignees,  having  de- 
clined accepting  the  trust,  be  was  advised  that  tbe  assignment 
had  no  legal  force,  and  believing  that  be  could  make  arrange- 
ments with  his  creditors  to  give  bim  time,  and  that  he  had 
property  enough  to  pay  bis  debts,  and  could  manage  it  better 
than  tbe  assignees  or  any  other  persons,  he  requested  Garrison 
to  deliver  up  the  assignment  to  be  canceled.  He  did  deliver  it 
up,  and  this  defendant  canceled  it. 

He  admits  tbe  several  judgments  and  executions,  and  says,  if 
he  bad  been  allowed  to  settle  bis  affairs  himself,  and  had  ob- 
tained the  time  of  one  year,  which  Dr.  Van  Mater  and  Stough- 
ion  &  Belden  agreed  to  give  bim,  and  which  agreement  h» 
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undetsiood  was  assented  to  by  Thomas  Sinnickson,  he  has  no 
doubt  he  ooold  have  paid  all  his  just  debts,  and  would  have  had 
a  large  surplus.  He  insists  that  he  had  a  legal  right  to  cancel 
the  assignment;  that  no  estate  passed  by  it,  nor  did  it  create  any 
trust;  that  the  assignment  failed  to  take  effect,  and  was  canceled 
without  any  fraud,  collusion,  or  combination  with  any  person-or 
persons;  not  with  the  design  of  affecting  the  complainants,  or 
other  creditors,  but  with  a  view  of  replacing  things  in  the  same 
condition  they  were  in  before  the  execution  of  the  assignment. 

George  W.  Garrison  says,  in  his  answer,  that  Beeves  called 
on  him  on  the  eighteenth  of  February,  and  proposed  an  assign* 
ment.  He  consented  to  act  as  one  of  his  assignees.  The 
assignment  was  drawn  and  executed,  but  not  acknowledged, 
and  delivered  to  him  the  same  evening.  Schedules  of  property 
and  debts  were  made  out,  sworn  to,  and  annexed  to  the  assign- 
ment. Next  morning,  the  nineteenth,  he  went  to  the  store, 
Daniel  B.  Beeves  and  Thomas  Beeves  were  there.  Thomas 
appeared  to  consider  the  assignment  as  an  instrument  to  keep 
off  his  bond  and  other  creditors  from  bringing  suits,  and  enable 
him  to  make  sale  of  his  property  himself.  Defendant  requested 
Daniel  B.  Beeves  to  lock  up  the  store  for  the  present,  and  pro- 
posed that  he  and  his  father  should  come  to  Salem  the  next 
morning.  They  all  met  at  Salem,  when  Thomas  Beeves,  be- 
lieving he  could  obtain  time  from  his  creditors  and  could  pay 
all  his  debts  without  great  sacrifice,  and  do  better  than  the 
assignees  could,  requested  defendant  to  give  up  the  assignment 
to  be  canceled.  Daniel  B.  Beeves  having  declined  acting,  de- 
fendant was  advised  that  in  consequence  thereof  the  assign- 
ment could  not  be  carried  into  effect,  and  that  he  might  law- 
fully deliver  the  said  assignment;  he  accordingly  did  deliver  it 
to  the  said  Thomas  Beeves,  for  the  purpose  of  having  it  can- 
celed. The  defendant  admits  that  he  drew  a  notice  for  cred- 
itors, and  it  was  withdrawn,  and  also  that  he  requested  Daniel 
B.  Beeves  to  shut  up  the  store.  He  admits  also,  that  he  stated 
or  mentioned  that  an  assignment  had  been  made  to  him  and 
Daniel  B.  Beeves,  and  he  informed  some  of  the  creditors  of  it; 
and  that  he  requested  that  the  goods  sold  by  Beeves  on  the 
morning  of  the  nineteenth,  in  satisfaction  of  a  debt,  should  be 
returned. 

Daniel  B.  Beeves,  the  other  person  named  as  assignee  in  the 
deed  of  assignment,  says  he  was  not  consulted  or  requested  to 
act  as  assignee,  nor  did  he  consent  in  any  manner  to  act;  but 
at  the  request  of  Ghurrison  he  shut  up  the  store  and  took  the 
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kqr.  That  on  oonversiiig  with  his  father  be  foiind  that  he  was 
under  a  misapprehension  as  to  the  legal  effect  of  the  instm- 
ment,  and  without  any  collusion  with  his  father  or  any  other 
person,  declined  accepting  the  trast.  He  never  saw  the  deed, 
nor  does  he  know  of  it  except  from  information. 

The  answers  of  the  jadgment  creditors  will  be  adverted  to 
hereafter,  if  it  shall  become  necessary. 

Ul>on  this  state  of  facts,  it  is  insisted  that  the  injunction 
should  be  dissolved.  The  principal  ground  taken  is,  that  no 
assignment  was  actually  made;  that  the  property  never  passed 
out  of  Thomas  Beeves  so  as  to  vest  in  the  assignees,  and  of 
eourse  that  no  rights  vested  in  the  complainants  and  other 
ereditors  as  cesiuis  que  trust. 

The  assignment  appears  to  have  been  prepared  under  the 
act,  entitled,  ''An  act  to  secure  to  creditors  an  equal  and  just 
di?ision  of  the  estates  of  debtors  who  convey  to  assignees  for 
the  benefit  of  creditors/'  passed  the  twenty-third  of  February, 
1820.  That  act  prescribes  no  particular  mode  in  which  such 
conveyances  shall  be  made;  and  in  the  absence  of  any  direc- 
tion, we  are  to  take  it  for  granted  that  the  usual  formalities 
necessary  to  pass  real  and  personal  estate  are  to  be  observed. 
There  must  be  a  proper  deed  of  conveyance,  proper  parties, 
and  a  due  and  proper  execution.  It  must  be  signed,  sealed, 
and  delivered. 

In  this  case,  Thomas  Beeves  proposed  to  make  an  assign* 
ment  of  his  property.  An  execution  bad  been  issued  against 
him,  which  at  the  time  he  was  unable  to  meet,  and  he  called 
on  Garrison  to  be  one  of  his  assignees,  with  his^on,  Daniel  B. 
Beeves.  Ghtrrison  consented  to  act;  and  thereupon  Beeves  had 
the  instrument  prepared.  He  signed  and  sealed  it;  and  after 
making  out  an  inventory  of  his  property  and  a  list  of  bis 
creditors,  under  oath,  and  annexing  it  to  the  deed,  he  de- 
livered it  to  Garrison,  who  received  it,  understanding  what  the 
object  and  effect  of  it  were.  That  it  was  not  acknowledged  is 
not  material.  Proof  by  the  subscribing  witness  would  have 
had  the  same  effect,  and  such  proof  was  not  necessary  to  the 
validity  of  the  act  on  the  part  of  the  grantor.  It  was  only 
important  in  case  it  had  been  desirable  to  have  the  assignment 
recorded,  and  the  act  does  not  fix  any  specific  time  within 
which  it  must  be  recorded. 

The  act  was  then  complete,  so  far  as  Thomas  Beeves  was 
concerned.  He  had  done  all  that  was  needful  for  him  to  do, 
and  so  far  as  the  divesting  of  the  estate  depended  on  his  act, 
it  was  accomplished. 
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Qeorge'W.  GarrisoDy  one  of  the  assignees  named  in  the  deed» 
accepted  the  trost.  His  answer  is  f  oil,  or  at  least  sufficiently 
so  to  justify  that  conclusion;  but  he  insists,  that  as  the  other 
assignee  renounced,  he  was  advised  that  he  was  under  no  obli- 
gation to  act,  and  delivered  up  the  deed  to  be  canceled.  How 
tax  he  was  correct  in  the  conclusion,  may  be  inquired  into  here* 
after.  It  is  necessary  here  to  see  whether  Beeves,  the  other 
assignee,  did  or  did  not  accept,  and  whether  his  renunciation 
was  not  at  the  instance  of  the  assignor,  and  made  expressly  to 
defeat  the  assignment.  The  answer  of  Daniel  B.  Beeves  is  not 
as  full  and  satisfactoiy  as  could  be  wished,  and  this  is  the  more 
to  be  regretted,  as  the  situation  of  the  property  and  parties 
makes  it  important  to  settle  the  principles  of  the  case  upon  this 
motion,  if  it  can  be  done  consistently.  He  states,  that  on  the 
morning  of  the  nineteenth,  he  was  informed  by  George  W. 
Garrison  that  bis  father  had  made  an  assignment,  and  appointed 
Garrison  and  himself  assignees.  Where  he  was  informed  of 
this;  and  whether,  upon  such  information,  he  went  to  the  store, 
or  only  happened  there;  or  whether  he  lived  there;  and  whether 
he  knew,  or  had  heard  of  the  assignment  from  any  other  source 
before  that  information  given  him  by  Garrison,  does  not  appear. 
Garrison  and  he  were  at  the  store.  They  were  there  either  aa 
assignees,  or  persons  about  to  enter  upon  their  duties  as  assign- 
ees. Beeves  knew  that  the  assignment  had  been  made;  that 
Garrison  and  himself  had  been  appointed  assignees;  that 
Garrison  was  there  in  that  capaciiy,  in  virtue  of  the  assign- 
ment. Did  he  then  refuse  to  act?  Not  at  all;  but  on  the 
contrary  he,  at  the  request  of  Garrison,  locked  up  the  store, 
and  put  the  sSy  in  his  pocket.  Why  take  this  responsibility, 
if  he  intended  to  have  nothing  to  do  with  the  assignment  t 

There  is  no  particular  formality  necessaiy  to  the  acceptance 
of  a  trust.  If  a  person  actually  consent,  or  go  to  the  property 
and  exercise  any  power  or  right  over  it,  it  may  be  considered 
an  acceptance,  and  especially  where  the  rights  of  third  persons 
are  interested.  It  is  not  necessary  there  should  be  an  actual 
consent,  either  in  writing  or  by  parol;  acts  fairly  implying  a 
consent  are  sufficient.  In  respect  of  this  matter,  the  answer 
of  Beeves  is  not  satisfactory,  and  does  not  fully  answer  the 
equity  of  the  bill.  He  did  certain  acts,  but  he  says  he  did  not 
ftct  in  any  manner  as  assignee;  yet  I  think  it  plain  that  he 
appeared  there  as  assignee.  He  went  with  his  co-assignee; 
they  took  possession  of  the  property  in  the  store,  and  it  waa 
no  longer  in  Thomas  Beeves. 
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After  this,  as  appears  by  the  answer,  the  son  seeing  the 
father  greatly  dissatisfied,  and  voiy  anxious  to  avoid  the  oper^ 
ation  of  the  assignment,  concluded  not  to  accept,  but  to  go  to 
Salem  and  take  adyice;  and  upon  advisement,  he  executed  a  re- 
nunciation. 

It  is  charged  expressly  in  the  bill,  that  this  renunciation  was 
fraudulent;  and  Daniel  B.  Beeves  was  expressly  required  to  an- 
swer on  his  oath,  whether  the  renunciation  was  at  the  request 
or  instance  of  the  said  Thomas  Beeves,  and  designed  and  in- 
tended to  defeat  the  trust.  To  this  he  says,  that  he  declined 
the  acceptance  in  consequence  of  the  difficulties  which  he  per- 
ceived would  be  in  his  way,  and  without  any  collusion  with  his 
father  or  any  other  person.  This  is  not  a  full  and  explicit  an- 
swer. The  defendant  might  well  have  renounced  at  the  request 
of  his  father,  and  yet  be  under  the  impression  that  there  was  no 
collusion.  Whether  he  did  it  at  the  instance  or  request  of  his 
father,  he  does  not  answer;  nor  haai  he  paid  any  attention  to  the 
inquiry,  whether  the  renunciation  was  designed  and  intended  to 
defeat  the  trust. 

The  answer  of  this  defendant  not  being  full  and  satisfactory 
as  to  the  acceptance  of  the  trust,  and  as  to  the  object,  intent, 
and  reason  of  relinquishing  or  renouncing  it;  and  the  accept- 
ance and  subsequent  fraudulent  relinquishment  being  one  of 
the  grounds  of  equity  set  up  in  the  bill — ^the  injunction  can  not 
be  dissolved,  even  if  there  were  no  other  grounds  for  retain- 
ing it. 

But  it  is  charged  that  the  creditors,  when  they  entered  up 
their  judgments,  knew  of  the  assignment;  and  that  Beeves,  the 
assignor,  at  the  instigation  of  Van  Mater,  one  of  the  judgment 
creditors,  became  desirous  to  destroy  the  validity  of  the  assign- 
ment; and  it  is  inquired  whether  the  deed  was  delivered  up  at 
the  request  of  said  Van  Mater,  or  any  other  of  the  judgment 
creditors,  and  which  of  them,  and  in  their  or  either  of  their 
presence?  Van  Mater  does  not  deny  the  fact  of  knowledge. 
It  is  true  he  absolutely  denies  any  knowledge  of  the  assignment 
except  from  hearsay.  That  was  sufficient  knowledge;  and  it  is 
plain  from  the  answer,  though  he  neither  expressly  admits  nor 
denies  it,  that  he  understood  that  an  assignment  had  been  made 
at  the  time  of  entering  up  his  judgments.  Sinnickson  says  he 
heard  a  rumor  that  an  assignment  was  about  to  be  made,  and 
therefore  he  hastened  to  get  his  judgment;  but  he  does  not  an- 
swer the  interrogatoxy,  whether  the  deed  was  delivered  up  at 
his  request  as  one  of  the  creditors.    There  is  not  a  word  about 


702  BouLL  V.  Bkeyes.  [New  Jersoj^ 

it  in  his  answer.  This  is  singular,  and  the  more  so  when  it  is 
seen  by  the  answer  of  Thomas  Beeyes,  that  he  believed,  bj  can« 
celing  the  assignment,  he  could  make  an  airangement  with  his 
creditors  to  give  him  time;  and  he  states  further,  that  Tan 
Mater  and  Stoughton  &  Belden  agreed  to  give  him  one  yeai^s 
time,  and  he  understood  this  agreement  was  assented  to  by 
Sinnickson.  Van  Mater  denies  that  the  assignment  waa  deliy* 
ered  up  at  his  instigation. 

If  there  be  any  ^uity  growing  out  of  the  fact  that  these 
judgment  creditors  knew  of  the  assignment  when  they  procured 
their  judgments,  then,  it  is  admitted  by  Van  Mater,  or  certainly 
not  denied.  If  any  equity  growing  out  of  the  fact  that  the  deed 
was  delivered  up  at  the  request  of  the  judgment  creditors,  or 
some  of  them,  then  Sinnickson  has  failed  to  deny  that  equity;  for 
in  his  answer  he  says  nothing  on  the  subject.  In  these,  as  well 
as  in  some  other  matters,  the  answers  appear  to  be  hastily  and 
rather  loosely  drawn.  And  where  transactions  are  charged  in- 
volving fraud,  either  actual  or  constructive,  and  especially  whM» 
direct  interrogatories  are  put,  in  relation  to  particular  facts, 
the  court  can  not  be  satisfied  with  a  general  answer,  or  one  in 
any  way  evasive.  It  furnishes  in  this  case  an  additional  ground 
for  retaining  the  injunction. 

But  grant,  for  the  sake  of  argument,  that  there  is  no  evidence 
of  an  acceptance  on  the  part  of  Beeves,  and  that  the  delivering 
up  of  the  assignment  was  without  the  instigation,  adviBcment,  or 
knowledge  of  any  of  the  judgment  creditors;  divest  the  case  of 
all  fraud,  actual  or  implied — have  the  complainants  no  equity 
to  sustain  their  injunction  ?  Was  there  no  trust  created  by  the 
execution  of  the  deed,  the  annexation  of  the  schedule  and  inven- 
tory  under  oath,  and  the  delivery  of  the  deed  to  OanisoQ,  tha 
assignee?  Here  was  an  actual  and  voluntary  deliveiy  by  the 
grantor.  He  parted  with  his  interest  as  far  as  it  depended  on 
any  act  of  his.  A  trust  was  created;  the  beneficial  interest 
vested  in  the  creditors,  the  oesiuia  que  tmui^  though  they  knew 
nothing  of  it.  If  Beeves  refused  to  act — and  he  was  at  liberty 
to  do  so,  as  no  man  can  be  made  a  grantee  against  his  will — 
the  trust  was  not  thereby  destroyed.  It  vested  in  (Harrison,  the 
remaining  trustee,  who  had  accepted,  and  he  was  competent  to 
go  on  and  execute  the  trust. 

There  is  an  old  manuscript  case  cited  in  3  Bq.  Oas.  Abr.  742, 
and  said  to  have  been  decided  at  the  rolls  in  9  Qeo.  11.,  which 
holds  the  doctrine,  that  where  two  are  appointed  joint  tmsteea 
of  real  and  personal  estate,  if  during  Uieir  joint  lives  one  of 
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them  refoaes  to  act,  the  other  can  not  act  without  him;  but  the 
trust  deyolyes  upon  the  court.  If  this  was  ever  the  doctrine 
of  this  court,  it  is  not  so  at  this  time.  It  is  now  held,  that 
where  two  trustees  are  appointed,  and  one  dissents,  the  whole 
estate  vests  in  the  other:  Orevoe  y.  Dicken,  4  Yes.  100.  In  a 
later  case  in  2  Swanst  366,  Nidoson  v.  Wordaworth^  Lord  Eldon 
recognized  the  doctrine  and  says:  It  seems  to  have  been  taken 
for  law  from  an  older  period  than  the  date  of  Crewe  y.  Dicken, 
and  sanctioned  by  Lord  Hale,  that  if  an  estate  is  oonyeyed  to 
two  persons  in  trust,  and  one  will  not  act  as  trustee,  the  estate 
yests  in  the  other;  and  he  decided  that  a  release  by  the  trustee 
was  equivalent  to  a  disclaimer.  The  case  decided  by  Lord 
Hale  is  from  Tent.  128,  Smith  y.  Wheeler.  Property  was  con* 
▼eyed  to  B.  and  0.  upon  certain  trusts,  and  B.  dissented. 
The  plaintiff,  claiming  under  a  demise  by  0.,  recovered.  Lord 
Hale  is  reported  to  have  said,  "0.  is  a  good  lessor,  for  the 
other  trustee's  disagreement  makes  the  estate  wholly  his."  A 
variety  of  old  cases  are  referred  to,  but  it  is  considered  unnec* 
eesary  to  cite  them.  The  principle  is  recognised  in  the  lata 
ease  of  AdamM  v.  Ibun/cm,  6  Madd.  488,  and  Jer.  Bq.  Jar.  188» 
and  may  be  considered  as  settled  law. 

If,  then,  a  trust  was  created  for  the  benefit  of  the  oreditora, 
it  is  the  duty  of  the  court  to  see  that  it  is  properly  executed; 
and  it  is  not  seen  as  yet  that  the  powers  of  the  court  are  in* 
competent  in  this  case  to  protect  and  secure  the  rights  of  all 

It  is  not  necessary,  perhaps  not  proper,  in  deciding  this 
motion,  that  I  should  say  more.  The  injunction  most  be  re* 
tained  for  want  of  sufficient  answers,  and  I  indine  to  tlid 
oinnion  it  should  be  retained  on  the  meiita  of  the  ease  so  far 
as  at  present  developed, 
denied. 


Taosr  voa  BsBnoiT  or  Csxditob  may  be  cwatad  wMioqI  liis  kaowlt^fM 
A^lMrd  V.  JfeAKTi,  8  Am.  Dea  Ml. 
fe  a  fntiMT  adjodioaiioa  between  the  Mme  parties  MS  Mocl  esHw 
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Tbust  C&eatbd  bt  the  Execution  of  such  Deed  ia  in  the  hand  of  tho  ooort^ 

who  will  see  that  it  does  not  fail  for  want  of  trustees,  even  though  tlM 

assignees  renounce  or  relinquish  it. 
Ignobaxce,  on  tue  Part  of  the  Assionob,  of  some  of  the  requirements  of 

the  statute  and  of  the  duties  of  the  assignees,  will  not  operate  to  set 

aside  a  deed  of  assignment. 
Trust  in  such  Cass  will  be  Carried  into  Effect,  although  it  be  impnM>- 

ticable  to  comply  with  the  statute  in  some  matters,  rather  of  form  thaa 

substance. 

Bill  in  chancery  to  establish  the  assignment  referred  to  in  the 
preceding  case,  from  which,  and  from  the  opinion  in  this  case, 

the  facts  sufficiently  appear. 

WaU,  for  the  complainants. 
Jeffers,  for  the  defendants. 

Yboom,  Chancellor.  The  object  of  the  bill  in  this  cause  was 
to  establish  an  assignment  made  by  Thomas  Beeves  to  Daniel 
B.  BeoTes  and  George  W.  Garrison,  in  trust  for  the  benefit  of 
his  creditors,  under  the  statute,  on  the  eighteenth  of  Febmazy, 
1834,  which  trust  was  afterwards  renounced  by  one  of  the 
assignees,  and  the  deed  given  up  to  be  canceled  by  the  other 
one,  on  the  twentieth  of  the  same  month.  The  complainants, 
who  are  general  creditors,  sought  also  to  enjoin  a  number  of 
judgment  creditors,  who  had  obtained  judgment  and  execution 
after  the  assignment  made  and  surrendered;  and  they  alleged 
that  the  surrender  and  cancellation  of  the  assignment  was 
procured  from  Reeves  by  promises  of  the  judgment  creditors, 
that  they  would  give  him  time  of  payment.  On  the  coming  in 
of  the  answers  a  motion  was  made  to  dissolve  the  injunotion 
that  had  been  granted  on  filing  the  bill;  and  after  argument, 
the  motion  was  denied,  because,  in  the  first  place,  the  equity 
of  the  bill  had  not  been  fully  answered;  and  also,  because  the 
court  was  inclined  strongly  to  the  opinion,  from  the  answers 
themselves,  that  the  deed  of  assignment  had  been  duly  exe- 
cuted and  delivered;  and  that  the  trust  having  vested,  the  deed 
ought  to  be  established  for  the  benefit  of  all  the  creditors, 
whether  it  should  turn  out  upon  the  evidence  to  have  been  de- 
livered up  by  collusion  or  otherwise.  The  views  of  the  court 
were  fully  expressed  in  the  opinion  pronounced  at  the  last  term,' 
and  it  is  unnecessary  to  repeat  them. 

The  cause  came  on  to  be  heard  on  the  merits,  at  the  July 
term,  and  from  the  testimony  of  Thomas  Beeves,  the  assignor, 
and  Daniel  B.  Beeves  and  George  W.  Garrison,  the  persons 

1.  See  preceding 
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appointed  to  act  as  assignees,  there  remains  no  doubt  that  the 
deed  of  assignment  was  duly  executed  and  delivered,  and  that 
the  assignees  accepted  the  trust.  It  also  clear,  that  the  deed 
was  not  delivered  up  until  the  twentieth  of  February.  TTp  to 
that  time  it  was  a  valid,  operative  instrument.  Everything 
necessary  to  give  it  effect  on  the  part  of  the  grantor,  had  been 
done,  and  the  property  was  vested  in  the  assignees  for  the  pur- 
poses of  the  trust.  There  is  great  reason  to  believe,  that  the 
views  of  the  assignor  were  changed  by  the  representations  and 
inducements  made  and  held  out  by  some  of  the  creditors,  to 
whom  judgments  were  afterwards  confessed.  It  was  promised 
that  a  year's  delay  should  be  given.  The  execution  of  Moore, 
which  was  previously  in  the  sherifTs  hands^  was  to  be  arranged, 
and  he  was  induced  to  believe  that  such  course  would  be  the 
beet  one  for  himself  and  all  his  creditors. 

I  do  not  think  it  necessary  to  inquire  how  tax  the  conduct  of 
those  creditors  who  were  instrumental  in  causing  the  deed  to 
be  given  up  and  canceled,  with  the  view  of  preventing  or  de« 
stroying  the  effect  of  the  trust,  is  fraudulent  or  otherwise. 
For,  if  the  deed  took  effect,  as  I  am  satisfied  it  did,  it  is  not 
material  to  the  creditors  now  seeking  relief,  whether  the  can* 
oellation  was  fraudulent  or  accidental.  The  cancellation  or 
destruction  of  the  deed  could  not  affect  the  rights  of  the  par- 
ties. Nor  had  the  grantor  power  to  revoke  it.  He  had  given 
to  his  creditors  a  right,  of  which  no  power  of  his  could  divest 
them.  It  is  not  considered  necessary  to  fortify  so  plain  a  prin- 
ciple by  legal  authorities.  It  is  familiar  and  undoubted.  The 
fact  that  one  of  the  assignees  renounced  in  writing,  and  that 
the  other  one  relinquished  the  trust  by  giving  up  the  deed  of 
assignment,  presents  no  serious  obstacle  to  tbe  execution  of  the 
trust.  It  was  fully  shown  in  the  former  opinion  delivered  in 
this  case,  that  where  the  trust  had  once  been  created,  it  should 
not  fail  for  want  of  trustees.  It  is  in  the  hands  of  the  court,  to 
be  executed  under  its  direction,  according  to  the  law  and  the 
intention  of  the  parties,  and  the  court  will  see  that  it  is  properly 
done. 

The  principal  ground  of  defense  urged  at  the  hearing,  was, 
that  Beeves,  the  grantor,  was  not  acquainted  vrith  the  nature 
and  effect  of  the  instrument;  and  that  he  executed  it  under  a 
mistaken  idea  of  its  operation.  There  is  some  evidence  which 
favors  this  position,  but  not  sufficient  to  destroy  the  validity  of 
a  solemn  deed.  The  whole  evidence  goes  to  show  that  his  ob- 
ject was  to  distribute  his  property  among  his  creditors,  and  he 
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thought  there  waa  enough  to  pay  all.  He  made  oat  a  schedule  of 
his  effects,  and  a  list  of  his  creditors;  and  he  expected  to  gi^e 
up,  and  did  give  up,  all,  into  the  hands  of  his  assignees.  It 
is  probable  he  was  under  some  misapprehension  as  to  the  pre- 
cise mode  and  time  of  making  sale  of  his  property.  He  might 
have  been  ignorant  of  some  of  the  requirements  of  the  statute 
and  the  duties  of  the  assignees;  but  this  would  not  operate  to 
set  aside  the  deed.  I  think,  however,  it  is  pretty  eyident,  that 
these  misapprehensions  would  have  interposed  no  difficulty, 
had  it  not  been  for  the  promises  of  delay  and  forbearance  held 
out  by  some  of  the  creditors.  After  that,  the  difficulties  ap- 
peared to  thicken  in  the  mind  of  the  grantor;  new  views  of  the 
subject  were  presented  and  pressed;  and,  becoming  a  willing 
convert  to  the  idea  that  it  was  better  for  him  to  manage  his  own 
concerns,  be  resolved  it  was  best  to  pursue  the  course  which 
would  lead  to  that  result;  and,  accordingly,  he  assented  to  the 
surrendering  of  the  deed  of  trust,  and  afterwards  destroyed  it. 

There  being  no  well-founded  objection  to  the  instrument,  H 
remains,  as  to  its  legal  results,  notwithstanding  its  destructioo. 
It  would  be  a  reproach  to  justice,  to  suppose  a  want  of  powor 
in  this  court  to  seoure  the  rights  of  the  cestuia  qua  irujU^  and 
carry  into  effect  the  original  intentions  of  the  grantor. 

Difficulties  were  suggested  about  a  compliance  with  the  stat- 
ute in  regard  to  advertisements  and  other  proceedings,  the 
time  having  passed.  Many  of  these  provisions  are  merely 
directory,  and  the  rights  of  parties  are  not  made  to  depend  ol 
a  literal  compliance.  Such  has  been  the  course  of  decision  by 
the  supreme  court,  in  cases  of  attachments  commenced  in  the 
common  pleas,  and  removed  to  the  supreme  court  by  certiorarL 
They  have  found  no  difficulty  in  carxying  out  the  intention  of 
the  statute,  although  it  was  impossible  to  comply  with  all  its 
requisitions  as  to  matters  rather  of  form  than  substance. 

I  shall  accordingly  decree  in  this  case,  that  the  trust  be  es- 
tablished, for  the  benefit  of  all  the  creditors,  according  to  the 
provisions  of  the  law  on  the  subject  of  assignments,  and  to 
operate  and  take  effect  from  the  date  of  the  deed;  that  the 
said  Thomas  Beeves  be  required  to  execute  a  deed  in  the  usual 
form  in  such  cases,  to  such  trustees  as  the  court  shall  direct  or 
approve,  and  to  annex  to  the  same  a  schedule  of  his  property 
as  it  was  before  it  went  into  the  bands  of  the  receivers,  and  a 
list  of  his  creditors  with  the  amount  due  to  them  respectively; 
that  these  be  filed  and  that  the  assignees  proceed  to  execute 
the  duties  of  their  appointment  as  the  statute  requires. 
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The  reoeiTOis  will  account  to  them,  aoder  the-  direoUon  of 
the  ooarty  for  the  property  they  have  received. 
Decree  accordingly. 

Ikusr  HOT  Allowed  to  Fail  for  want  of  a  trustee:  See  note  to  DashkU 
T.  AUomeif'ifenerak  0  Am.  Dea  fiSS. 


Van  Houtbn,  Matter  of  Guahdianship  op. 

[3  OBKEHli  Ob.  SM.] 

TvTAMXiiTABT  GuABDiAVS  Stand  IN  Looo  Pabintis,  and  nipenede  thaw 
appointed  by  the  orphans'  court. 

MoTHXB,  ON  Death  op  a  Father,  Sdooeeos  to  Him  m  goardian  by  natorei 
bat  when  the  father  appoints  a  testamentary  goardian,  the  natural  right 
of  the  mother  must  yield  to  the  will  of  the  father. 

Father's  Intention  should  be  Clearlt  MANincsr  in  order  to  justify  the 
taking  away  of  this  natural  right  of  the  mother. 

XZBOUTORS  DiREOTED  BY  WiLL  OP  TssTATOR  to  give  to  his  infant  son  a  good 
ednoation,  out  of  his  estate,  have  the  right  to  direct  the  education  of 
such  son,  and  to  have  the  custody  of  his  person  so  far  as  is  necessary  for 
that  purpose;  but  this  right  should  be  exercised  by  them  tenderly  and 
discreetly,  and  with  constant  reference  to  the  views  and  feelings  of  tha 
mother. 

Pbhtion  of  the  executors  of  Abraham  Van  Hoaten,  deceased^ 
to  have  Abraham  Van  Houten,  a  minor,  restored  to  their  cus- 
tody and  guardianship,  for  the  purpose  of  being  educated  ac- 
cording to  the  directions  of  the  will  of  their  testator.  The^ 
executors  first  sent  the  boy  to  school  near  Newburg  in  the  state 
of  New  York.  On  the  closing  of  that  school  he  returned  home 
to  his  mother  in  PatersoD,  where  he  stayed  six  months.  The 
executors  then  wished  to  send  him  back  to  Newburg  to  school, 
but  his  mother  refused  her  assent  and  sent  him  to  Caldwell,  in 
New  Jersey,  to  school,  in  order  that,  in  case  of  sickness,  he 
might  be  near  her.  The  executors  refused  to  pay  his  expenses 
since  he  had  been  at  school  at  Caldwell.  It  was  admitted  that 
both  the  schools  at  Newburg  and  at  Caldwell  were  good  schools. 
The  other  facts  are  stated  in  the  opinion. 

Barkalaw  and  VanarsdcUe,  for  the  executors. 

Pennington  and  WUliamson,  for  the  mother. 

Yboom,  Chancellor.  From  the  petitions  filed  in  this  case, 
and  the  statement  of  facts  agreed  upon,  it  appears  that  the 
question  to  be  settled  between  the  parties  is  as  to  the  power 
claimed  by  each  over  the  person  of  the  infant.    The  mother, 
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BacLel  Yan  Houien,  claims  as  natural  goardiaiiy  and  also  under 
the  authority  and  appointment  of  the  orphans'  court  of  the 
tounty  of  Essex.  Her  letter  of  guardianship  bears  date  the 
third  day  of  July,  1826. 

The  executors  claim  under  the  will  of  the  testator.  After 
suJdng  proYision  for  his  wife,  and  disposing  of  certain  parts  of 
his  estate,  he  gives  all  the  residue  of  his  property  to  his  son 
Abraham  (the  infant),  and  orders  his  executors  to  rent  out  all 
kis  property  lying  in  the  towns  of  Paterson  and  Hackensack, 
and  all  his  other  houses  and  lots,  and  the  proceeds  thereof, 
with  the  personal  estate,  to  put  out  to  interest,  for  the  benefit 
ef  his  son,  until  he  should  arrive  to  the  age  of  twenty-one 
jears*  Then  follows  this  clause:  '*  And  I  do  further  order  that 
By  executors  give  unto  my  said  son,  Abraham  Van  Houten, 
iMut  of  my  estate,  a  good  collie  education,  and  a  decent  sup- 
port, until  he  arrives  at  the  age  of  twenty-one  years.'* 

The  father,  while  living,  is  the  natural  guardian  and  pro- 
tector of  his  child;  and  he  can  not  be  divested  of  the  privilege, 
except  under  extraordinary  circumstances.  The  statute  of 
Car.  II.  conferred  on  the  father  a  power  to  appoint  testa- 
mentary guardians,  and  the  same  right  exists  in  this  state 
mnder  an  act  of  the  legislature.  Where  such  guardians  are 
appointed,  they  stand  in  loco  parentis,  and  supersede  those 
appointed  by  the  orphans'  court. 

In  case  of  the  father's  death,  the  mother  succeeds  to  him  as 
guardian  by  nature;  but  when  a  testamentary  guardian  is  con- 
stituted by  the  father,  the  natural  right  of  the  mother  must 
yield  to  the  will  of  the  father.  It  is  paramount,  and  is  eon* 
sidered  a  cbntiDuation  of  the  father's  authority.  To  take  away 
from  the  mother  this  natural  privilege,  the  father's  intention 
should  be  manifest.  The  words  are  not  important,  for  the  in- 
tention will  govern:  Swinb.,  pt.  3,  c.  12. 

This  is  a  question  of  construction,  and  if  the  rule  of  law  were 
settled  the  court  would  conform  to  it;  but  the  oases  on  the 
subject  are  few  and  unsatiafaotoxy. 

In  Bridges  v.  Hales  et  al,  Mose.  108,  the  testator  said,  '*I 
desire  that  my  son  and  daughter  may  be  under  the  care  and  di- 
lectioD  of  Sir  Thomas  Hales  and  Mrs.  Hales;"  and  it  was  held 
t(^  amount  to  the  appointment  of  a  guardian.  That  case  is  more 
fall,  and  leaves  less  room  for  doubt,  than  the  present.  The 
care  and  direction  of  an  infant,  would  seem  almost  necessarily 
to  imply  the  guardianship;  and  it  does  not  appear  in  that 
that  the  mother  was  living. 
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In  Mendes  y.  Msndes,  1  Yes.  90,  Lord  Hardwioke  said,  the 
declaration  that  the  wife  shall  have  the  education  of  the  cliil* 
dren,  may  amount  to  a  deyise  of  the  guardianship;  but  he  does 
not  decide  that  it  will  io  all  cases,  or  even  as  a  general  rule.  It 
might  have  done  so  in  that  particular  case;  for  the  persca 
claiming  was  the  mother,  who  had  the  natural  right. 

It  is  given  in  8  Salk.  176,  as  a  rule  of  the  civil  law,  that  th» 
guardian  is  to  educate  his  pupil,  pro  facuUale  patrimonii  et  diff- 
niiate  naJUdium;  and  this  word,  education,  is  said  to  comprehend 
food,  raiment,  lodging,  physic,  and  schooling. 

In  these  authorities  there  is  nothing  definite  to  guide  us;  yel 
it  would  seem  that  the  leaning  of  the  courts  has  been  rather  la 
favor  of  the  right  set  up  by  the  executors.  Not  being  bound  by 
any  judicial  decisions  or  course  of  practice  in  the  courts,  I  feel 
at  liberty  to  take  such  order  in  the  premises,  as  a  fair  interpre- 
tation of  the  will  and  the  justice  and  equity  of  the  case  before 
me  appear  to  require. 

And  I  think,  in  the  first  place,  that  by  a  just  construction  of 
the  will  in  question,  the  executors  are  not  constituted  guard- 
ians of  the  person  of  the  infant,  so  as  entirely  to  supersede  tha 
natural  rights  of  the  mother,  or  those  derived  under  the  author* 
ity  of  the  orphans'  court.  The  intention  of  the  testator  is  nol 
BO  apparent  to  my  mind,  as  to  justify  such  construction.  Whea 
the  will  was  made,  the  infant  was  at  the  breast,  and  it  can  not 
be  presumed  that  the  father  intended  to  give  the  absolnta 
ipiardianship  of  him  to  strangers  in  preference  to  the  mother. 

I  am,  nevertheless,  clearly  of  opinion,  that  the  duties  of  tha 
executors  are  not  limited  to  the  mere  furnishing  of  the  money 
necessary  for  the  education  of  the  infant.  They  are  to  giva 
him  a  good  college  education.  They  are  not  only  to  provide  tha 
means,  but  they  are  to  see  that  the  thing  is  done;  and  for  this 
purpose  it  is  necessary  that  they  should  have  some  power. 
This  must  be  either  a  power  of  supervision,  or  a  power  of  di- 
rection. If  of  supervision  merely,  then  it  will  be  the  duty  of 
the  executors  to  supply  the  necessary  means;  and  if  they  aia 
improperly  appropriated,  or  not  appropriated  at  all,  to  make 
application  to  this  court  for  such  aid  as  may  be  suitable  to  tha 
exigency  of  the  case.  If  of  direction,  then  it  appertains  to  tha 
executors,  when  the  infant  has  attained  a  proper  age,  to  direct 
and  control  his  education,  by  selecting  the  place  or  places 
where  he  shall  be  instructed. 

In  my  judgment,  it  is  the  power  of  direction,  and  not  of 
supervision  merely,  that  belongs  to  the  executors  in  this  casSb 
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This  opinion  is  founded  on  what  I  consider  to  be  a  just  con^ 
fitruction  of  the  will,  as  well  as  in  the  reason  of  the  thing.  The 
executors  are  to  give  the  edacation  out  of  the  estate.  It  is  a  do^ 
coupled  with  a  trust.  They  are  bound  to  supply  means,  but 
the  amount  and  the  manner  of  application,  in  its  fullest  extent^ 
IS  clearly  within  their  discretion.  To  give  a  good  education,  it 
is  necessary  that  proper  steps  be  taken  early  in  life,  and  they 
must  be  diligently  pursued  till  the  matter  is  accomplished.  In 
taking  and  pursuing  these,  soundness  of  judgment  is  to  be 
preferred  to  tenderness  of  affection.  There  must  be  laid  down 
and  maintained  a  course  of  moral  discipline,  as  well  as  mental 
training;  and  for  this  purpose  much  discretion  is  needed  in 
selecting  the  persons  under  whose  immediate  care  and  govern* 
.  ment  the  infant  is  to  be  placed. 

G-enerally  speaking,  the  mother  of  an  only  son,  is  not  the 

^qnost  suitable  person  to  be  charged  with  these  important  trusts; 

.  and  hence  it  frequently  happens  that  fathers,  by  their  last  wills, 

^igiTe  the  care  and  guardianship  of  their  children  to  friends.    In 

this  case,  the  testator  does  not  order  the  mother  to  give  the 

education  to  the  infant,  and  that  the  executors  shall  defray  the 

expense  out  of  the  estate.    If  he  had  so  ordered,  it  would  have 

4)een  conclusive.     Not  having  done  so,  it  affords  ground  for  the 

^opinion  that  such  was  not  his  intention.     Tliis  opinion  accords 

^ith  what  I  consider  to  be  the  reason  of  the  thing;  and  I  feel 

satisfied,  under  these  circumstances,  to  say,  that  the  power  of 

directing  the  education  of  the  infant  is  vested  in  the  executors. 

Having  settled  the  principle,  the  court  feels  bound  to  add, 
that  the  power  of  the  executors  is  veiy  far  from  being  an  ab* 
Aolute  power,  to  be  exercised  arbitrarily  and  at  their  mere 
«caprice.  It  should  be  exerted  tenderly  and  discreetly,  and 
-^th  a  constant  reference  to  the  views  and  feelings  of  the 
^mother.  It  is  right  that  she  should  be  consulted  as  to  the  dis- 
position of  her  son,  and  her  desires  gratified,  if  they  may  be  con- 
sistently with  his  interest.  In  case  of  a  difference  of  opinion, 
ihat  of  the  executors  is  to  prevail.  But  the  mother  ought  to 
know,  and  the  executors  should  always  remember,  that  in  case  of 
any  abuse  of  power,  or  any  impropriety  of  conduct  on  the  part  of 
the  executors,  this  court  will  always  be  open  to  hear  complaints 
and  redress  grievances.  It  will  look  with  a  vigilant  eye  upon 
the  conduct  of  those  who  are  intrusted  with  the  education  of 
orphans,  and  whatever  is  wrong  will  speedily  be  made  right 
The  general  jurisdiction  of  chancery  over  them  is  complete, 
and  the  mother  has  a  right  to  come  in  at  any  time  and  be  heard 
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as  against  thesd  executors.  If,  to  use  the  language  of  Lord 
Macclesfield,  the  court  shall  have  reason  to  suspect  that  the 
infant  is  likely  to  suffer  by  the  conduct  of  the  executors,  or  'it 
they  choose  to  make  use  of  methods  that  may  turn  to  the  pre- 
judice of  the  infant,  the  court  will  interpose  and  order  the 
contrary:  Duke  of  Beaufort  ▼.  Berty,  1  P.  Wms.  705.  The 
executors  are  invested  with  a  delicate  and  responsible  trust, 
and  the  court  will  interfere  against  their  acts,  if  acting  in  a 
manner  ioconsistent  with  their  duty:  2  Kent,  186;  Jao.  245;* 
Lyons  ▼.  Blenkin,  4  Cond.  Ch.  119.  So  the  chancellor  may  at 
any  time  inquire  whether  the  course  of  education  pursued  is 
such  as  it  ought  to  be,  and  whether  the  school  at  which  the  in- 
fant is  placed  is  a  proper  one. 

It  may  be  remarked,  also,  that  the  power  of  the  executors  is 
not  to  be  extended  by  implication  beyond  what  is  reasonable 
and  proper.  It  is  not  that  of  a  guardian,  and  therefore  when 
the  child  is  not  at  school,  he  is  to  be  under  the  care  and  pro- 
tection of  the  mother;  and  she  is  at  no  time  to  be  deprived  of 
access  to  him,  or  prevented  from  ministering  to  his  wants.  In 
no  event  is  he  to  be  removed  without  the  jurisdiction  of  the 
court  without  the  consent  of  the  mother,  or  the  leave  of  the 
court. 

The  infant  has  been  at  the  school  in  Caldwell  upwards  of  a 
year.  The  court  does  not  think  it  necessary  to  remove  him 
thence,  simply  as  evidence  that  the  executors  are  reclothed 
with  their  proper  authority.  He  must  be  considered  as  from 
this  time  under  their  control  while  he  remains  there.  And 
as  changes  are  frequently  injurious,  and  no  complaint  has  been 
made  of  the  school  where  his  mother  placed  him,  he  is  not  to 
be  removed  thence  without  having  it  referred  to  a  master  to  re- 
port upon  the  expediency  of  such  a  measure.  Such  reference 
will  be  made  at  auy  time,  upon  proper  application. 

The  executors  will  refund  to  the  mother  the  amount  dis- 
bursed by  her  since  the  first  of  July,  1833;  and  as  the  court 
sees  no  cause  to  censure  either  party,  it  is  right  that  the  costs 
of  both  petitions,  and  the  proceedings  thereon,  be  paid  by  the 
executors  out  of  the  infant's  estate. 

Something  was  said  at  the  hearing  as  to  the  jurisdiction  of 
this  court,  seeing  that  the  mother  claimed  authority  under  a 
letter  of  guardianship  issued  by  the  orphans'  court.  I  do  not 
perceive  that  this  appointment  creates  any  difficulty.  It  givea 
the  guardian  all  the  power  over  the  person  of  the  ward,  that 

1.  XfMf  T.  BfiWw. 
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could  be  given  under  the  circumstances  of  the  case;  and  thia 
may  be  exercised  consistently  with  the  rights  of  the  executors. 
These,  although  limited  in  extent,  are,  as  far  as  they  go,  para* 
mount  and  superior.  Nor  is  it  necessary  for  the  executors  to 
resort  to  a  certiorari  to  have  the  letters  revoked.  The  parties 
are  now  before  the  proper  tribunal,  and  this  court  has  power  to 
do  equal  justice  to  all  parties  concerned,  and  regulate  their  re- 
spective rights  and  duties.  The  letters  of  guardianship  are 
general,  extending  to  both  person  and  property,  and  they  can 
be  in  no  other  form  when  emanating  from  the  orphans'  court: 
Tsn  Brook  v.  McColm  etux.,7  Halst.  97.  Yet  it  will  hardly  be 
contended  that  they  give  a  power  to  the  guardian  over  the 
property  of  the  ward;  or  that  the  executors,  who  have  the 
power  under  the  will,  can  not  exercise  it  until  these  letters  are 
annulled  and  set  aside. 

It  is  accordingly  declared,  that  the  right  and  power  of  direct- 
ing the  education  of  Abraham  Tan  Houten,  the  infant,  is  by  the 
last  will  and  testament  of  Abraham  Van  Houten,  deceased, 
vested  in  his  executors,  and  that  they  are  entitled  to  the  custody 
of  his  person  so  far  as  is  necessary  and  proper  for  the  purposes 
of  education. 

And  it  is  ordered  that  the  said  infant  shall  at  no  time  be  taken 
without  the  jurisdiction  of  this  court,  unless  by  the  consent  of 
the  mother,  or  the  leave  of  the  court;  and  that  the  mother  shall 
at  all  times  have  free  access  to  him,  and  when  not  at  school  he 
shall  be  under  her  care;  that  he  be  not  removed  from  his  pres- 
ent school  without  a  reference  to  a  master;  and  that  all  parties 
be  at  liberty  to  apply  to  this  court  for  direction. 

And  it  is  further  ordered,  that  the  expenses  of  the  mother 
since  the  first  of  July,  1838,  and  the  oosts  of  both  petitions  and 
the  proceedings  thereon,  be  paid  by  the  executors  out  of  the 
estate  of  said  infant. 


Xbstamxntabt  GUABDIA2I&— The  common  Uw  did  not  reoogniw  the  zf^i 
of  a  testator  to  appoint  a  guardian  for  his  minor  ohlldron:  SohonL  Dom.  BaL 
395;  Reeve  Dom.  Rel.  463  (3d  ed.);  Tyler  on  Inf.  and  Gov.  249;  1  Wooddei. 
275;  BeddaP.  v.  Leddiard,  3  PhilUm.  256;  WardweU  v.  WardwOl,  9  Alien, 
619;  Lord  v.  Hwgh,  37  Cal.  662;  Sx parte  Earlqf  Ikheater,  7  Ves.  87a  m 
the  case  last  cited.  Lord  Alvanley,  G.  J.,  said:  "It  is  dear,  Ly  the  t^^mnnnn^ 
law  a  man  could  not,  by  any  testamentary  disposition,  affect  either  his  land 
or  the  guardianship  of  his  children.  The  latter  seems  never  to  have  been 
made  the  subject  of  testamentary  disposition  till  the  statute  12,  Charles  IL** 
That  statute,  c.  24,  sees.  8,  9,  provided  that  any  father,  whether  a  minor  or 
of  full  age,  might,  by  deed  executed  in  his  life-time,  or  by  his  last  will  and 
testament  in  writing,  dispose  of  the  custody  and  tuition  of  lus  children,  either 
bom  or  unborn,  for  and  during  tbe  minority  of  sooh  dhUdnn,  or  tot  aai 
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ahorter  time,  to  any  person  or  persons  in  possession  or  remainder;  soeh  ca» 
tody  to  comprehend  the  entire  care  and  management  of  his  estate,  both  real 
and  personaL  Statate  1  Vict.,  o.  26,  sec.  7,  enacts  that  no  will  made  by  an|r 
person  under  the  age  of  twenty-one  years  shall  be  valid.  With  this  exception^ 
the  statate  12  Ghas.  IL ,  to  the  effeot  above  stated,  is  still  the  law  in  England: 
Qee3eparteAndreuf8,JMli.,S(i.B.l53;  S.C.,4MoakEng.Bep.  261.  Thia 
statate  was  qoite  extensively  adopted  in  the  United  States:  2  Kent  Com. 
224,  225;  SchoaL  Dom.  BeL  390;  Tyler  on  Inf.  and  Gov.  249;  1  Wms.  Ex.  66, 
n.  a;  WardweU  r.  WardweU,  9  Allen,  618;  Bdlck  v.  SmUh,  12  N.  H.  440; 
Ci>pp  y.  Copp,  20  Id.  284;  McPhUUpa  v.  MePfUlUpa,  9  B.  L  536;  miUanuom 
T.  Jordan^  BasK  Eq.  46;  Ex  parte  Bd^  2  Tenn.  Ch.  327;  Beeve  Bom.  BeL 
454,  n.l(3ded.) 

Powers  ov  Testamsrtabt  Guabdiait.— The  testamentary  gnardian  has 
the  custody  of  the  ward's  person,  and  of  all  his  estate,  real  and  personal,  as 
well  that  which  he  acquires  by  purchase  as  that  which  comes  to  him  through 
descent:  SchouL  Dom.  BeL  395;  Macphers.  on  Inf.  91;  Bing.  on  Inf.  and 
Cot.  163;  Beeve  Bom.  BeL  454  (3d  ed.)  And  the  power  of  the  gnardian 
continues  during  the  minority  of  the  child,  unless  sooner  terminated  by  the 
terms  of  the  instrument  by  which  he  is  appointed:  SchouL  Bom.  BeL  95; 
BxparU.  Rtfnold9,  11  Hun,  41.  This  guardianship  supersedes  all  the  other 
goaxdianships:  Beeve  Bom.  BeL  454  (3d  ed.)  Under  the  English  statute^ 
aod  in  those  states  in  which  the  statute  has  not  been  materially  modified  by 
later  enactments,  the  rights  of  the  testamentary  guardian  are  regarded  as 
paramount  to  those  of  any  one  else,  and  not  even  the  mother  is  permitted  to 
interfere  with  the  discretion  of  the  guardian  in  respect  to  the  custody  and 
tuition  of  the  ward:  l^ler  on  Inf.  and  Co  v.  286.  Lord  Chancellor  Cotten- 
ham,  in  the  case  of  TaJbot  v.  Earl  of  Shreumbwry,  4  MyL  &  Cr.  683,  in  dis- 
cussing this  snbjeet,  said:  "It  is  proper  that  mothers  of  children  thus  cir- 
eumstaaced  should  know  that  they  have  no  right,  as  such,  to  interfere  with 
the  testamentary  guardians,  and  if,  under  the  peculiar  circumstances,  I  think 
H  proper  now  to  leave  the  child  in  the  custody  of  the  mother,  it  is  not  in 
reject  of  right  in  that  mother,  but  it  is  in  consequence  of  that  power  which 
the  court  has  of  controlling  the  power  of  testamentary  guardians.**  Thi%  no 
doubt,  soands  like  harsh  doctrine  in  those  states  where  the  more  humane 
spirit  of  modem  progress  has  softened  the  rigw  of  the  old  law  in  regard  to 
the  rights  of  the  mother  to  the  care  and  custody  of  her  children,  but  it 
is  nndonbtedly  the  law  wherever  the  statate  of  12  Chas.  11.  is  still  in  f oroo» 

Who  has  Powxa  to  Appoint. — ^The  father  only  had  power  to  appoint  a 
testamentary  guardian,  under  the  English  statute,  and  so  the  law  continned 
to  be  in  those  states  that  adopted  it  until  a  comparatively  recent  periodt 
a^LonInf.andCov.  250;  Macphers.  on  Inf.  82;  Balehr,8ndih^  12N.H.440| 
Copp  V.  Copp,  20  Id.  284;  Ex  parte  BeU,  2  Tenn.  Ch.  327.  The  mother  had 
no  rig^t  to  exercise  the  power  of  appointment  under  any  dronmstances. 
And  an  appointment  made  by  her  was  absolutely  void:  Macphers.  on  Inf. 
83;  BeieU  t.  Oomtabley  Vaughn,  177;  Bing.  on  Inf.  and  Cov.  165;  Ex  pairU 
Edwards,  8  Atk.  519;  ViUareal  v.  MelUeh,  2  Swanst.  536;  In  re  Pierce,  12 
How.  Pr.  532;  Ex  parU  Bell,  2  Tenn.  Ch.  327;  Ex  parte  Turner,  4  C.  EL 
Qreen  (19  N.  J.  Eq.),  433.  A  grandfather  has  no  right  to  appoint  a  testa- 
msntaiy  guardian  for  his  grandchildren:  HaytY,  Billon,  2  Edw.  Ch.  202;  iW* 
leriofi  T.  Jaekeon,  5  Johns.  Ch.  278;  Wimame  t.  Jordan,  Bush.  Eq.  46. 

In  1862,  the  legislature  of  the  state  of  New  York  enacted  that  "no  man 
■ban  bind  his  child  to  apprenticeship  or  service  or  part  with  the  control  ol 
Mwh  ohildt  or  create  any  testamentary  guardian  therefor,  unless  the  mother. 
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if  living,  shall  ia  writing  signify  her  assent  thereto:**  Laws  of  N.  T.  18G2,  c 
172|  see.  7,  p.  345.  This  was  the  first  le^^lative  expression  of  the  improved 
|>opnlar  sentiment  of  the  country  upon  this  subject.  It  was  the  first  revolt 
against  the  barbarism  of  the  common  law  which  merged  the  existence  of  the 
mother  in  that  of  the  father,  and  denied  to  her  any  right  to  direct  or  control  the 
nurture  and  training  of  her  own  ofifspring.  In  1871,  the  revised  statutes  were 
amended  by  providing  that "  in  case  such  father  shallbe  dead,  and  shall  not  have 
exercised  his  said  right  of  appointment,  then  the  mother,  whether  of  f  ullage  or  a 
minor,  of  every  such  child,  may,  by  deed  or  last  will  duly  executed,  dispose  of  the 
custody  and  tuition  of  such  child  during  its  minority,  or  for  any  less  time,  to  any 
person  or  persons  in  possession  or  remainder:"  Laws  of  K.  Y.  1871,  vol.  1,  p. 
30,  c.  32,  sec.  1.  In  the  Matter  of  Reynolds,  18  N.  Y.  41,  the  court  of  ap- 
peals held  that  the  appointment  by  the  mother  under  this  statute  operates  to 
prevent  the  appointment  of  a  gu«rdian  upon  the  petition  of  an  infant  made 
after  his  attaining  the  age  of  fourteen.  Provisions  similar  to  those  contained 
in  the  two  New  York  statutes  above  referred  to  have  been  adopted  in  several 
of  the  states:  Rev.  Stat  of  K.  J.  1877,  p.  465,  sees.  1,  2;  Hard  Rev.  Stat 
111.  1880,  p.  577,  sec.  5;  CaL  Civ.  Code,  1880,  sec.  241;  Rev.  Code  Dakota^ 
1877,  p.  251,  sec.  122;  Ark.  Dig.  1874,  sec.  4198.  In  other  states,  it  has  been 
provided  that,  if  the  father  is  dead,  the  mother  shall  have  the  right  to  ap- 
point a  testamentary  guardian  for  her  children,  in  the  same  manner  as  the 
father  could  do:  2  Rev.  Stat  of  Ohio,  1880,  sec.  6266;  Rev.  Stot  Tex. 
1879,  p.  367,  art  2497;  Rev.  Code  Md.  1878,  p.  487;  Ga.  Code  1873,  sea 
1805. 

The  Rev.  Code  of  Alabama,  1867,  p.  493,  sec.  2411,  provides  that  the 
lather  may  appoint  a  testamentary  guardian  for  his  minor  children;  bnt  the 
mother  is  entitled  to  the  custody  of  the  person  of  the  ward  until  it  is  four- 
teen years  of  age.  It  will  be  seen  by  reference  to  the  statutes  above  named, 
that,  within  the  last  twenty  years,  very  important  changes  have  been  made 
in  the  laws  of  many  of  the  states  of  the  union  in  reference  to  the  power  ol 
appointing  testamentary  guardians.  The  tendency  everywhere  is  to  show 
greater  regard  to  the  right  of  the  mother  to  have  a  voice  in  the  appointment 
of  a  guardian  for  her  children,  or  in  their  care  and  custody  during  that  period 
of  their  lives  when  they  most  require  a  mother's  care  and  counsel.  In  view 
of  the  evident  tendency  of  modern  legislation  in  this  country,  on  this  and 
kindred  subjects,  it  is  by  no  means  a  rash  hope  that  in  the  very  near  futnre, 
the  last  relic  of  the  barbarous  act  of  Charles  II.  will  be  swept  from  the  stat- 
ute books  of  every  American  state.  In  niinois,  where  the  custody  of  a  child 
is  given  to  the  mother,  by  a  decree  of  divorce,  for  the  father's  fault,  she 
may,  by  will,  appoint  a  guardian  for  such  child;  and  where  such  guardian  is 
not  shown  to  be  an  unfit  person,  and  the  child  expresses  a  desire  to  remais- 
with  him,  the  court  will  not  give  the  custody  of  the  child  to  the  fatlier:  IVU" 
kinson  v.  Denting,  80  111.  342.  But  see  Taylor  v.  Jeter,  33  Ga.  195,  where 
it  was  decided  that  a  decree  divorcing  husband  and  wife  and  giving  the 
custody  of  the  child  to  the  mother,  did  not  empower  her  to  appoint  a  testa* 
mentary  guardian  in  the  life-time  of  the  father.  A  father  who  has  never 
abandoned  his  child,  nor  legally  committed  his  custody  and  control  to  an* 
other,  may  appoint  a  testamentary  guardian  for  such  child:  CommonweaUk  v. 
Jlearne,  10  Phila.  199.  A  guardian  can  not  appoint  another  guardian,  for 
the  office  is  one  of  personal  trust,  and  not  assignable:  Maophers.  on  Inf.  83; 
Bedell  v.  Constable,  Vaughn,  177;  VUlareal  v.  i/e//«s/«,2Swan8t  537;  MeUiak 
V.  De  Costa,  2  Atk.  14;  Eyre  v.  Countess  of  Skc\fUsbury^  2  P.  Wma.  12L 
And,  wherever  the  statute  of  Charles  11.  is  in  force,  either  by  re-enactmail 


July,  1835.]       Matteb  of  Van  Houten.  715 

theroof  or  u  a  part  of  the  commoA  law,  no  probate  or  orphana'  court  haa 
power  to  appoint  a  guardian  for  a  child  for  whom  a  testamentary  goardian 
haa  been  appointed:  Bobinaon  v.  Zollinger,  9  Watts,  169;  People  v.  Keamejft 
19  How.  Pr.  493;  Copp  v.  Copp,  20  N.  H.  284;  Lord  v.  Hough,  37  Cal.  665. 
Although  in  the  case  last  cited  the  ooart  held,  even  before  the  enactment 
of  the  section  of  the  civil  code  hereinbefore  cited,  that  the  statute  of  Cali- 
fornia had  so  modified  the  statute  of  Charles  IL  that  the  testamentary 
guardian  appointed  by  the  father  could  not  take  the  personal  custody  and 
tuition  of  the  minor  from  a  mother  who  is  competent,  willing,  and  worthy  to 
have  such  custody.  A  testator  who  devises  property  to  a  minor  nephew  has 
no  power  to  appoint  the  father  of  such  minor  his  guardian  for  the  purpoee  of 
receiving  and  managing  the  property  so  given.  Such  appointment  is  wholly 
▼oid:  BrigJiam  v.  Wheeler,  8  Mete.  127. 

Guardian  or  Illmitimatb  Child. — The  right  of  a  father  to  appoint  a  tea* 
tamentaiy  guardian  does  not  extend  to  his  illegitimate  children:  Bing.  Inf. 
and  Cov.  164;  TyL  Inf.  and  Cov.  253;  SchouL  Dom.  ReL  388;  Sleeman  v. 
Wileon,  L.  R.,  13  Eq.  36.  The  sUtutee  of  California  and  Dakota  expressly 
grant  to  the  mother  of  an  illegitimate  child  the  right  to  appoint  a  testament- 
ary guardian  for  her  child:  Civ.  Code  Cal.  1880,  sec.  241;  Rev.  Code  Dakota, 
1877,  p.  251,  sec  122.  And  the  statute  of  Maryland  provides  that  an  ap- 
pointment of  a  testamentary  guardian  by  a  mother  shall  be  as  valid,  in  all 
respects,  aa  if  made  by  the  father:  Rev.  Stat.  Md.  1878,  p.  487,  aec  11. 

JoniT  Guardians. — ^Where  two  or  more  peraona  are  appointed  guard  iana, 
their  authority  is  joint  and  several,  and  if  one  of  them  dies,  resigns,  or  re* 
fuses  to  act,  idl  the  rights  and  powers  of  the  gurdianship  vest  in  the  others. 
And  where  two  are  appointed  jointly,  either  may  qualify  without  the  other, 
and  without  summoning  him  to  accept  or  renounce  the  guardianship:  Bing, 
Inf.  and  Cov.  163;  Kenan  v.  Waller,  11  Leigh,  414;  In  re  Jieynolds,  11  Hun« 
41;  Eifre  v.  Counteae  qf  Shqfteebury,  2  P.  Wms.  102. 

Modi  ov  Appointmxnt. — ^It  is  immaterial  by  what  form  of  words  the  ap- 
pointment of  a  testamentary  guardian  ia  conferred,  provided  the  testator's 
intention  be  sufficiently  manifested  by  the  instrument  by  which  the  appoint- 
ment IB  made:  Bing.  Inf.  and  Cov.  165;  Swinb.,  pt.  3,  sec.  12;  Corrigan  v. 
Kieman,  1  Bradl  208;  Gainee  v.  Spann,  2  Brook.  88.  But  the  will  by  which 
a  testamentary  guardian  is  appointed  must  be  a  written  one:  Doreey  v. 
Sheppard,  12  Gill  &  J.  102.  Such  will  need  not,  however,  be  proved:  2 
Kent  Com.  225;  OiUiat  v.  OiUiat,  3  PhiUim.  222.  Nor  ia  it  necessary  that 
letters  of  guardianship  issue,  in  order  to  authorize  the  guardian  to  act:  Nor- 
Tie  V.  Harrie,  15  CaL  226. 

Removal. — ^It  is  well  settled,  that  a  court  of  chancery  has  power  to  re- 
move testamentary,  as  well  as  all  other  guardians,  whenever  sufficient 
ground  for  such  removal  is  shown:  Story  Eq.,  sec  1339,  note  7;  Duke  q/ 
Bmtifiyri  v.  Berty,  1  P.  Wms.  703;  BuOer  v.  Freeman,  Amb.  302;  WeUeeky 
▼.  Duke  of  Beaufort,  2  Russ.  21;  Wellealey  v.  Welleeley,  2  BUgh  (N.  R.),  128; 
Eyre  ▼.  Counieee  qf  Shqflet^ry,  2  P.  Wms.  107;  In  re  Andrews,  1  Johns.  Ch. 
100;  Sseparie  Crumb,  2  Id.  439;  Lord  ▼.  Hough,  37  CaL  663.  In  the  United 
States,  the  power  of  removal  ia  generally  regulated  by  atatute.  Hence  testa- 
mentary guardiana  may  generally  be  removed  by  courta  of  probate  in  the 
aame  manner,  and  for  the  aame  cauaea,  that  other  guardiana  appointed  by 
anch  court  may  be  removed:  MePhUUpe  v.  MePkilUpe,  9  R.  L  536;  Maeem- 
gale  ▼.  Tate^  4  Hayw.  31;  Oopp  v.  Copp,  20  K.  H.  284;  Story  Eq.,  aec.  1339, 
note  IL    Bat  rnch  guardiana  will  not  be  removed,  unleaa  good  oanae  tor  ancn 
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removal  be  ihown:  Sandenom  v.  Sandenon,  79  N.  C.  SG9;  Co}ip  ▼.  Co|ip^  2(1 
N.  H.  2<4;  Z^ord  v.  Hough,  87  GaL  664. 

Makriaos  09  Wabd,  Eftbct  of  oh  Guabdxakshzp. — ^The  marriage  of  a 
ward,  whether  male  or  female,  terminates  the  gnardiaaahip  as  to  the  psnon: 
SchooL  Dom.  BeL  425.  As  to  the  estate,  there  ia  some  ooofiiet  in  tlie  author- 
ities both  here  and  in  England:  TyL  Inf.  and  Coy.  250;  SchooL  Dom.  EeL 
425,  426.  The  better  opinion  seems  to  be  that  it  terminates  the  goardiao- 
ship  of  the  estate  of  the  female  ward,  bat  not  of  that  of  the  male  ward:  2  Kent 
Com.  226;  SchooL  Dom.  BeL  425;  Anonynunu^  8  Simona,  346;  Memdet  v. 
Mende9,  I  Ves.  sen.  90;  BrkJ^a  ettaie,  15  Abb.  Pr.  12;  Macphen.  Inf.  90; 
Jone$  ▼.  Ward,  10  Terg.  160;  NiehoUon  t.  WiUntm,  13  Ga.  467;  Armmirw^ 
▼.  Waikup,  12  Gratl  208. 


QuAOKENBUsH  t;.  Yan  Ripeb. 

[1  Oami's  Ob.  aso.] 
DxmrDAircB  Sxbykd  with  Injukotiok  abe  Pkb80kau.t  Bbforbolb  for 

a  violation  of  the  order  of  the  ooorti  no  matter  in  what  capacity,  nor 

witn  what  view  they  acted. 
hxjxnsanov  will  bb  Granted  to  EisTRAnr  a  Pabtt  who  is  aboot  to  caaaa 

Btrions  and  irreparable  damage  to  his  neighbor's  property;  bot  it  ooght 

not  to  issoe  if  the  injory  is  comparatively  small,  and  may  be  compeoaated 

in  damages. 
XQbrrr  will  vot  IifrxBRBB  btInjubotion  to  Bbstbaik  ATBurAflfl,  whera 

the  injory  does  not  appesr  to  be  irremediable  and  deatroctivo  to  the  e^ 

tate,  and  where  adeqoate  satisfaction  may  be  aillnded  by  the  ocdinaiy 

legal  remedy. 

Bulb  to  show  cause  why  an  attachment  should  not  iorae 
against  the  defendants,  for  a  contempt  in  disobeying  an  in- 
junction; and  motion  to  dissolve  the  injunction. 

Dickenon,  for  the  complainant. 

Ogden  and  Vanarsdak^  for  the  defendants. 

Yboom,  Chancellor.  On  the  twenty-first  day  of  August, 
1834>  an  injunction  issued  out  of  this  court,  directed  to  the 
defendants,  commanding  them  to  desist  from  building  a  dam 
across  a  certain  stream  called  the  Goffle  brook,  in  the  township 
of  Franklin  and  county  of  Bergen,  on  the  lands  of  the  said 
Abraham  Yan  Biper,  so  as  by  means  thereof  to  flow  back  the 
waters  of  said  stream  on  the  land  of  the  said  Abraham  A. 
Quackenbush,  above  his  line,  as  designated  by  the  bottom  of 
the  foundation  of  a  dam,  ^Mdled  the  turning-mill  dam,  formerly 
erected  on  said  line  by  one  Jesse  Ohapple,  the  site  of  which 
foundation  yet  remains.  The  writ  was  served  on  the  twenty- 
fifth  of  the  same  month,  on  each  of  the  defendants  personally. 

The  complainant,  alleging  that  the  injunction  had  been  die* 
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obeyed^  applied  for  an  attachment,  and  exhibited  some  affida- 
Tits  in  proof  of  the  allegation;  whereupon  a  rule  was  granted 
calling  upon  the  defendants  to  show  cause  why  an  attachment 
ahould  not  issue  against  them.  Testimony  has  been  taken  on 
both  sides,  and  the  question  now  is  whether  the  rule  shall  be 
made  absolute,  or  whether  it  shall  be  discharged. 

A  number  of  witnesses  have  been  examined,  and  the  evidence 
is  somewhat  contradictory;  but  I  think  the  evidence  of  Samuel 
Quaokenbush,  Jacob  A.  Terhune,  David  Mj^ers,  and  Joseph 
Baldwin,  is  conclusive  to  show,  that  the  water  is  flowed  back 
beyond  the  sill  or  foundation  of  the  turning-mill  dam.  Three 
of  them  swear  positively  that  it  is  still  water  for  twenty-five 
paces  above  the  sill.  Myers  and  Baldwin  are  millwrights,  and 
both  state  that  the  flowing  back  is  owing  to  the  dam  of  Yan 
Biper  below.  This  is  not  satisfactorily  met  or  disproved  by 
the  answer  or  the  witnesses  of  the  defendants. 

It  is  evident,  therefore,  that  the  command  of  the  injunction 
has  been  violated  and  disobeyed  by  the  defendant  Yan  Biper. 
As  to  Munn  and  Whitehead,  the  other  defendants,  it  is  suffi- 
ciently proved  that  they  were  instrumental  in  raising  the  dam 
to  its  present  height.  They  put  on  the  last  plank  and  pinned 
it.  It  is  no  justification  to  say,  tbey  did  this  to  prevent  injury 
to  the  dam,  it  being  in  part  unfinished,  or  that  the  dam  was 
not  placed  there  at  their  expense  or  through  their  agency. 
They  were  parties  to  the  bill.  The  injunction  had  been  served 
on  them,  and  in  whatever  capacity  or  with  whatever  view  they 
acted,  if  the  order  of  the  court  was  violated,  they  are  per- 
sonally responsible.  The  rule  must  be  made  absolute  as  to  all 
the  defendants. 

It  is  now  moved  to  dissolve  the  injunction  on  two  grounds: 
1.  That  it  was  improvidently  issued — there  being  no  equity  in 
the  bill;  2.  That  the  equity,  if  any,  has  been  fully  answered. 

On  looking  again  into  the  bill,  I  am  satisfied  that  the  injunc- 
tion was  properly  ordered.  The  defendant,  Yan  Biper,  was 
ouilding  or  erecting  a  dam  across  the  brook,  in  lieu  of  the  old 
one,  which  had  been  carried  away  by  a  freshet.  The  old  one 
had  flowed  the  water  back  above  the  complainant's  line,  and  on 
his  soil  and  freehold.  An  action  had  been  brought  in  the  su- 
preme court,  and  a  recovery  had  of  one  hundred  and  forty-five 
dollars,  for  the  damages  sustained.  .  The  source  of  the  injury 
not  being  removed,  another  action  was  brought,  and  pending 
that  suit  the  dam  was  swept  away  by  a  flood.  I  considered 
that  the  right  of  the  complainant  to  the  property  on  which  th« 
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injuxy  was  committed^  had  been  establislied  by  a  yerdict  and 
jadgment  at  law,  and  that  the  injary  sastained  was  of  a  perma- 
nent and  irreparable  character.  Such  was  the  fair  inference 
from  the  bill;  and  my  conclusion  was  that  equity  might  prop* 
erly  protect  the  complainant  in  the  enjoyment  of  his  right, 
against  any  threatened  injury  of  a  similar  kind.  Hence  the 
order  was,  that  the  water  should  not  be  raised  beyond  the  sill, 
which  it  was  supposed  had  been  established  as  the  line  between 
the  parties. 

The  necessary  erection  of  a  new  dam,  on  or  near  the  old  site, 
presented  a  favorable  opportunity  for  the  complainant  to  claim 
the  protection  of  the  court.  If  the  old  dam  had  remained,  this 
court  could  have  afforded  him  no  aid:  he  must  have  been  left 
to  his  remedy  at  law.  But  when  new  works  are  to  be  erected 
on  a  former  possession  (the  right  having  been  established^ 
equity  may  restrain:  Weller  v.  SmeaJton^  1  Cox  Oh.  102. 

The  former  dam  of  the  defendant  had  been  erected  only  six 
years.  No  grant  to  flow  back  the  water  could  be  presumed;  the 
length  of  time  was  not  sufficient,  and  the  verdict  of  the  jury 
was  directly  opposed  to  such  presumption.  Such  being  the 
case,  it  was  within  the  legitimate  power  of  the  court  to  inter- 
pose so  as  to  prevent  future  permanent  mischief  and  injury  to 
the  complainant's  possession. 

It  was  supposed,  from  the  scope  of  the  bill,  that  if  the  d^ 
fendant  raised  his  dam,  so  as  to  flow  back  the  water  beyond  a 
certain  point,  the  injury  formerly  experienced  must  necessarily 
be  renewed,  and  become  permanent  and  destructive  of  com- 
plainant's  property.  Upon  these  grounds  the  injunction  was 
grauted. 

The  answer  of  the  defendants  admits  the  suit  and  recovery. 
It  was  prepared  and  filed  after  the  dam  was  completed,  and 
denies  that  there  is  any  overflow  on  the  complainant's  lands; 
the  defendant,  Yau  Biper,  claiming  title  to  the  land  seventy 
feet  above  the  turning-mill  dam.  The  answer  also  alleges,  that 
if  the  land  is  the  complainant's,  and  any  of  it  is  overflowed,  it 
is  of  little  or  no  value,  being  covered  with  rocks  or  stones  at 
the  bottom,  and  high  rocks  on  the  sides,  and  about  ten  yards 
wide  in  the  broadest  place;  that  the  land  is  not  used  for  any 
particular  purpose,  and  the  complainant's  mill  above,  is  not  in- 
jured in  any  way  by  the  flowing  back  of  the  water. 

How  then  stands  the  case  on  the  motion  to  dissolve  the  injuno* 
tion? 

The  answer  expressly  denies  that  there  is  any  such  flowing 
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back  by  the  dam  as  now  erected,  as  to  occasion  any  serious  in- 
jury to  the  complainant's  land.  That  strikes  at  the  equity  of 
the  case.  The  injunction  was  not  intended  to  prcTent  any  other 
injury,  than  such  as  might  be  occasioned  by  the  flowing  back 
of  the  water.  None  other  is  charged  or  suggested  in  the  bill. 
It  was  not  intended  to  enjoin  the  defendants  against  any  possi* 
ble  interference,  however  small,  with  the  complainaut's  rights.. 
The  writ  is  never  used  for  such  purpose. 

If  the  case  had  been  presented  originally  in  the  shape  in 
which  now  appears,  the  injunction  would  not  have  been  granted; 
and  I  think  it  ought  not  to  be  continued. 

Every  proprietor  of  land  has  undoubtedly  a  right  to  build  a 
mill  and  raise  a  head  of  water  on  his  own  land.  If  in  so  doing 
he  is  about  to  cause  serious  and  irreparable  damage  to  his 
neighbor's  property,  equity  will  restrain  him;  but  if  the  injury 
is  comparatively  small  and  may  be  compensated  in  damages,. 
an  injunction  ought  not  to  issue.  The  party  injured  should  be 
left  to  his  legal  remedy.  In  using  small  streams  for  milliug 
purposes,  it  is  almost  impossible  to  prevent  partial  injury  to 
some  2)roprietor,  either  above  or  below  on  the  stream.  If  the 
injunction  is  to  be  used  in  every  case  of  interference,  very  few 
of  these  streams  could  be  appropriated  to  any  useful  purpose. 

There  is  no  charge  in  the  bill,  that  the  complainant  is  about 
to  erect  any  other  mills,  or  in  any  other  way  to  appropriate  or 
use  the  residue  of  the  fall  of  the  water  on  his  premises,  and 
that  he  is  prevented  from  doing  so  by  this  dam.  It  is  not  pre- 
tended that  there  is  any  other  mill  site  there.  One  of  the^ 
witnesses  who  was  examined,  says  the  flowing  back  of  the* 
water  ^ill  greatly  injure  the  mill  site  of  the  complainant;  but 
in  the  bill  there  is  no  such  charge,  nor  is  the  aid  of  the  court 
sought  on  that  ground.  There  is  no  pretense  that  this  flowing 
back  of  the  water  affects  in  any  way  the  complainant's  mill 
above.  Against  such  a  result,  if  properly  charged  and  made  out» 
the  court  would  promptly  and  carefully  guard. 

If,  then,  the  injunction  is  continued,  it  must  be  simply  oa 
the  ground  that  the  water  is  flowed  back  a  short  distance,  say 
seven ty-flve  feet,  beyond  the  line,  without  doing  any  material 
injury  to  the  complainant.  And  on  the  same  ground,  equity 
must  interfere  in  all  cases  where  the  least  possible  invasion  of 
private  property  is  about  to  occur  by  the  erection  of  a  dam. 
It  would  have  to  adopt  the  principle,  that  an  injunction  will 
issue  for  the  prevention  of  every  trespass  or  infringement  of 
right,  when  a  suit  at  law  might  be  brought.     But  that  is  not 
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the  principle  of  this  court.  There  are  many  cases  in  wliich  tres- 
pass may  be  maintained,  that  will  not  justify  an  injunction.  In 
Jerome  t.  Son,  7  John.  Ch.  331  [11  Am.  Dec.  484],  the  estab- 
lished doctrine  of  the  court  was  fully  recognized,  that  equity 
will  not  interpose  by  injunction  to  restrain  a  trespass,  where 
the  injury  does  not  appear  to  be  irremediable  and  destmctiye 
to  the  estate,  and  where  the  ordinary  legal  remedy  in  the  courts 
of  law  can  afford  adequate  satisfaction.  The  trespass  there 
was  for  entering  upon  the  plaintiff's  land,  and  digging,  throw- 
ing up,  and  carrying  away  large  parcels  of  stone  from  a  ledge 
of  stone  and  mass  of  rock  on  the  premises.  An  action  had 
been  brought,  and  a  recoTery  had,  at  law;  but  the  court  refused 
an  injunction. 

It  is  insisted,  howeyer,  that  there  has  been  a  trial  and  reoof- 
ery  for  the  injury,  and  therefore  the  complainant  should  be 
protected.  There  may  be  some  doubt,  from  the  answer, 
whether' the  title  was  in  issue  in  the  suit  referred  to.  But  sup- 
pose it  to  have  been  made  a  question,  and  settled  by  the  Ter* 
diet,  in  connection  with  the  question  of  damsges,  the  amount 
of  the  verdict  justifies  the  conclusion  that  the  injury  as  then 
presented  and  shown  was  not  small  and  immaterial,  but  serious; 
and  that  the  overflowing  occasioned  by  the  old  dam  was  much 
greater  than  that  caused  by  the  present  one.  There  is  nothing 
in  the  whole  case  to  show  that  the  present  dam  flows  the  water 
back  as  far  as  the  old  one;  and  without  this,  the  court  can  not 
infer  that  the  same  damages  would  now  be  given  by  a  juiy,  or 
that  anything  more  than  nominal  damages  would  be  awarded. 
The  dam  is  different,  and  the  site  is  different,  and  though  the 
water  appears  to  flow  to  the  mill  through  the  same  head-race 
as  formerly,  there  is  nothing  to  show  that  the  quantity  flowing 
through  it  is  the  same.  The  mill  is  now  lower  down  the  stream, 
and  less  water  may  answer. 

A  party  having  established  his  right  at  law,  stands,  in  regard 
to  trespassers  and  injuries  of  that  character,  in  no  better  situa- 
tion than  one  whose  right  is  not  disputed.  Both  are  regulated 
by  the  same  rule;  and  neither  is  entitled  to  the  protection  of 
this  court  by  injunction,  unless  the  injury  is  serious,  and  per- 
manent, and  destructive  of  the  estate.  I  was  induced  from  the 
bill  to  suppose  that  such  injury  would  result  from  the  dam  in 
question,  and  this  raised  an  equity  in  favor  of  the  complainant. 
The  answer  of  the  defendant  denies  this  equity;  the  facts  do 
cot  support  it,  and  the  injunction  must  be  dissolved. 

I  incline  to  believe  that  the  breach  of  the  injunction  was  not 
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intentional  on  the  part  of  the  defendants.  It  ia  pzored  that  Yan 
Biper  gave  special  direciiona  to  his  workmen,  after  the  injune- 
iiou  was  served,  not  to  flow  the  water  back  beyond  the  taming- 
mill  dam.  The  facts  disclosed  in  relation  to  the  interference 
of  Munn  and  Whitehead,  are  strong  to  show  thai  their  object 
was  not  to  contemn  the  order  of  the  court.  Under  these  cir- 
comstances,  and  seeing  that  the  injunction  is  to  be  dissolved,  no 
further  order  will  be  made  as  to  the  defendants,  than  that  they 
pay  the  costs  of  the  application,  and  also  pay  their  own  costs 
on  the  motion  to  dissolve  the  injunction:  Vide  Partington  et  oL 
V.  Booik  €tal.^Q  Meriv.  148. 
Order  accordingly. 

Appiovod  and  foUowsd  in  Faiiwfatie  t.  Omtii^  2  Qncn  Ch.  428,  to  th* 
point  that  a  ooart  of  equity  will  xefnae  to  interfere  by  injanctian  when  the 
injury  Ib  neither  aerions  nor  immediate. 

IvjirvcnoK  aoaikst  Tbbspass. — ^For  a  discparion  of  thia  snbject,  see  ths 
noto  to  Jerofne  t.  Bos^  11  Am.  Deo.  498;  see  also  note  to  Hart  v.  Mayor  oj 
il26aiiy,  24  Id.  197,  and  note  to  iS'ctcilcitfr  t.  TVentoii  IML  ^olb  Cb.,  23  Id.  77% 
where  the  other  cases  in  this  series  on  this  subjeet  are  ooilected, 

I^ABiUTT  poa  DisoBXTiNo  IvjUMCXioir:  See  note  to  8ntt  v.  iifsrita^  IS 
Am.  Deo.  813. 


AiJaEN  v.  Taylor. 

[9  GncBoCm  On.  4S5.) 

BorPLBifxirrAL  Bnx,  Wmnr  ADniTiosrAL  Rsuisr  mat  bb  Sovoav  bt.-> 
Where  a  bill  is  filed  by  a  mortgEigor  against  the  mortgagee,  befoie  tha 
mortgage  is  due,  for  an  injunction  to  stay  waste,  the  oomplainaat  may, 
after  it  has  become  due,  file  his  supplemental  bill  to  have  the  equity  of 
redemption  foreclosed,  and  the  mortgaged  premises  sold. 

IfntSLT  FoKBiAL  Pabtt  TO  Obiodtal  Bill  Need  not  bx  Made  a  Pabtt  to 
the  supplemental  bill,  where  the  new  matter  chaiged  therein  does  not  af- 
feet  his  rights. 

Lbatb  or  CouBT  should  be  Obtained  to  Filb  Sufplbmbntal  Bill;  bot 
where  no  objection  is  taken  on  this  ground,  it  will  be  oonaidered  as 
waived  by  the  voluntary  appearance  of  the  defendant. 

Bill  for  an  injunction  to  stay  waste,  and  a  supplemental  bill 
to  foreclose  equity  of  redemption,  and  to  haye  the  mortgaged 
pranises  sold.    The  opinion  states  the  case. 

JSUtn,  for  the  defendants. 

Jeffers^  for  the  complainant. 

Yboom,  Chancellor.  Some  time  since,  the  eomplainaiit  filed  a 
simple  injunction  bill  to  prevent  the  further  commission  of 
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waste  on  mortgaged  premises.  The  defendants  auswered  the 
bill,  and  upon  the  coming  in  of  the  answer  the  injunction  was 
ordered  to  be  dissolved.  The  order  was  not  signed,  nor  was 
any  application  made  to  dismiss  the  bill.  The  mortgage  money 
having  become  due,  the  complainant,  in  October,  1835,  filed  a 
supplemental  bill,  setting  out  that  fact,  and  praying  a  decree 
for  a  foreclosure  and  sale  of  the  mortgaged  premises.  To  this 
bill  there  is  a  demurrer. 

In  my  opinion  this  demurrer  is  not  well  taken.  The  com- 
plainant is  regularly  in  court  by  the  original  bill,  which  is  filed 
on  the  same  mortgage.  That  bill  sets  out  the  making  and  exe- 
cuting of  the  mortgage,  the  amount  for  which  it  was  given,  and 
when  due  and  payable,  and  shows  that  the  mortgage  money 
was  not  then  due.  It  charges  the  commission  of  waste,  and 
prays  an  injunction.  The  injunction  was  granted.  The  de- 
fendants answered  the  bill^  denying  the  waste,  but  admitting  the 
mortgage  as  charged.  On  the  coming  in  of  the  answer  the  in- 
junction was  ordered  to  be  dissolved.  The  complainant  filed  a 
replication  in  season,  and  put  the  cause  at  issue.  At  ibis  time, 
the  mortgage  money  having  become  due,  the  complainant  filed 
a  supplemental  bill,  setting  out  by  way  of  supplement,  the  fact 
that  the  money  had  become  due,  and  praying  additional  relief, 
viz. ,  that  the  equity  of  redemption  should  be  foreclosed,  and  the 
mortgaged  premises  sold. 

I  think  this  may  be  done,  consistently  with  the  principles 
and  practice  applicable  to  bills  of  this  character.  A  strictly 
supplemental  bill  is  always  founded  on  facts  that  have  occurred 
since  the  filing  of  the  bill.  These  may  be  necessary  to  aid  the 
complainant  in  obtaining  the  relief  sought,  or  in  obtaining  new 
or  additional  relief.  Here  the  party  seeks  additional  relief,  and 
if  all  the  parties  are  already  in  court,  upon  the  same  subject- 
matter,  I  see  no  propriety  in  turning  them  round  for  the  pm>> 
pose  of  bringing  a  second  suit.  It  is  laid  down  as  a  rule  in 
Candler  v.  PetiU  et  al.,  1  Pai.  169  [19  Am.  Dec.  399],  that  if 
thu  complainant's  original  bill  is  sufficient  to  entitle  him  to  one 
kind  of  relief,  and  facts  subsequently  occur  which  entitle  him 
to  other  or  more  extensive  relief,  he  may  have  such  relief  by 
setting  out  the  new  matter  in  the  form  of  a  supplemental  biU. 

It  may  be  that  this  principle  is  stated  too  broadly,  but  I 
think  it  may  properly  be  applied  to  this  case.  It  is  said  in 
Eager  v.  Price  et  oZ.,  2  Pai.  333,  that  the  court  will  not  per- 
mit a  party  to  file  two  original  bills,  and  carry  on  two  suits  at 
the  same  time  against  the  defendant  to  satisfy  the  same  debt 
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The  expense  of  an  original  bill  is  much  greater  than  of  a  sup- 
plemental bill,  and  the  latter  should  be  used  whenever  it  can 
equally  subserve  the  purposes  of  justice.  In  this  case  the  party 
seeks  two  kinds  of  relief.  They  are  different  in  character,  but 
both  grow  out  of  the  same  instrument,  the  mortgage,  and 
spring  from  the  relation  of  mortgagor  and  mortgagee.  They 
might  have  been  asked  for  in  one  bill,  if  sufficient  facts  had  ex- 
isted at  the  filing  of  the  original  bill  to  warrant  it;  but  that  not 
being  the  case,  it  was  necessary  for  the  complainant  to  ask 
such  relief  as  his  case  would  warrant.  Subsequent  events  have 
entitled  him  to  more  extensive  and  effectual  aid,  and  I  see 
nothing  to  prevent  his  obtaining  it  in  the  usual  way  by  bill  of 
supplement. 

The  new  matters  charged  not  affecting  the  rights  or  interests 
of  Dobson,  who  is  a  mere  formal  party  to  the  original  bill,  it 
was  not  necessary  to  make  him  a  party  to  the  supplemental 
bill. 

While  on  this  subject,  I  would  remark,  that  this  bill  appears 
to  have  been  filed  without  leave  first  obtained  of  the  court. 
This  is  irregular.  An  application  for  leave  should  always  be 
made.  No  notice  is  necessary,  unless  the  court,  in  a  case  of 
doubt,  shall  direct  it  to  be  given.  No  objection  having  been 
taken  to  the  regularity  of  the  proceedings  on  this  ground,  it 
will  be  considered  as  waived  by  the  voluntary  appearance  of 
the  defendants,  and  the  demurrer. 

Let  the  demurrer  be  overruled. 


SuPFLEMENTAL  BiLL,  When  MAT  BB  FiLED:  See  note  to  Oandkr  v.  PcUU^ 
19  Am.  Dec.  401. 


Depeyster  v.  Gould. 

[2  Orzbm'b  Ch.  lU.] 

Rbsultino  Trust,  When  Haised. — Where,  at  sheriff's  sale  under  foreclos- 
ure, the  premises  are  purchased  by  an  agent  who  pays  no  part  of  the 
purchase  money,  but  takes  a  conveyance  in  his  own  name,  a  resulting 
trust  is  raised  in  favor  of  the  principal. 

Receipt  i)f  Deed  is  not  Conclusive;  and  where  a  question  ia  raised  as  to 
the  payment,  parol  evidence  may  be  admitted  to  show  by  whom  it  was 
made. 

Attachino  Cbrditors  do  not  Stand  on  the  same  Footing  as  Bona  Fide 
Purchasers;  the  latter  are  entitled  to  protection  on  account  of  the  pay* 
ment  of  a  present  consideration  without  notice;  but  the  former  are  seek- 
ing to  recover  an  old  debt,  and  the  rights  of  third  persons  are  not  afTectcil 
by  the  attacliment,  although  the  attaching  creditors  be  not  a£fectcd  bj 
notice. 
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Bill  far  an  injonetion.    The  opimoa  states  the  oaae. 
B.  and  O.  Wood^  for  the  complainants. 
Q^ard  and  Van  Book,  for  the  daf endanta. 

Yboom ,  CSianeellor.  Lewis  Oompton  and  wife,  on  the  llfleenih 
of  April,  1823,  gave  to  Frederick  Depejster  a  mortgage  on  ear- 
eral  lots  in  Perth  Amboy,  io  secure  the  payment  of  one  thoo- 
sand  fire  hundred  and  fifty  dollars,  doe  from  Gorapton  to  Depej- 
ster. The  mortgage  having  been  dal j  recorded,  was  afterwards 
placed  in  the  hands  of  one  of  the  soKcitOTS  of  this  court  for  col- 
lection. While  there,  Depejster,  being  indebted  in  the  snm  of 
three  thousand  dollars  to  the  Protestant  Episcopal  society  for 
promoting  religion  and  learning  in  the  state  of  New  York,  of 
which  he  had  been  man j  jears  treasurer,  gave  his  note  for  that 
amount  to  John  Onderdonk,  Martin  Hcrffman  (both  since  de- 
ceased), and  Thomas  L.  Ogdeu,  acting  as  trustees  on  behalf  of 
said  Bocietj,  and  assigned  over  to  Frederick  Depejster,  jun., 
bj  way  of  collateral  securitj  for  the  pajment  of  the  said  debt, 
certain  securities,  among  which  was  the  mortgage  aforesaid 
with  the  accompanjing  bond.  The  assignment  was  in  trust,  to 
collect  the  principal  sums  and  the  interest  thereon,  and  there- 
with to  pay  off  and  discharge  the  said  debt;  and  to  pay  over  the 
balance,  if  any,  to  the  said  Depeyster,  the  assignor.  A  bill 
was  filed,  to  foreclose  the  mortgage,  in  this  court,  and  a  decree 
had;  and  the  property  was  sold  bj  the  sheriff  of  the  countj  of 
Middlesex,  and  purchased  bj  Frederick  Depejster,  as  agent 
and  in  behalf  and  at  the  request  of  Frederick  Depejster,  jun., 
who  was  then  absent  in  Florida,  for  the  sum  of  thirteen  hnn* 
dred  dollars.  The  deed  was  made  to  Frederick  Depejster, 
sen.,  and  recorded. 

The  purchase  was  made  bj  Frederick  Depejster,  sen.,  not 
on  his  own  account  or  benefit,  but  on  behalf  of  Frederick  De- 
pejster, jun.,  the  assignee,  in  trust,  and  of  the  societj  afore- 
said. The  purchaser  did  not  paj  the  sheriff  the  amount  of  the 
bid,  or  anj  part  of  it,  nor  was  it  intended  to  be  a  charge 
against  him,  but  was  a  credit  to  the  mortgagor,  and  the  pur- 
chase was  reallj  and  in  fact  for  the  benefit  of  the  assignee  of 
the  said  mortgage,  and  those  beneficiallj  interested  therein. 
Frederick  Depejster,  jun.,  took  possession  of  the  premises, 
and  leased  them  for  eightj  dollars  per  annum,  in  the  name  of 
li'rederick  Depejster,  sen.,  he  being  the  formal  owner  of  the 
legal  estate,  and  has  reeeived  the  rents  and  profits,  and  ac- 
counted for  them  to  the  treasurer  of  the  soeiel^  aforesaid. 
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After  collecting  all  the  moneys  that  can  be  reooTered  on  the 
other  Becorities  aesigned  (except  thirty  or  forty  dollars),  there 
is  a  balance  still  due  on  the  note  given  to  the  trastees  of  the 
said  society,  of  two  thousand  and  seveoty-foor  doUars  and  sev- 
enty centSy  or  thereabouts. 

In  1831,  Sarah  0.  Gould,  of  the  island  of  St.  Croix,  at- 
tached the  premises  as  the  property  of  Frederick  Depeyster, 
sen.,  and  such  proceed! ugs  were  thereupon  had  under  the 
attachment,  that  in  February,  1832,  judgment  was  entered  in 
favor  of  said  Sarah  C.  Gould  for  four  thousand  five  hundred 
and  forty  dollars  and  seventy-five  cents;  in  favor  of  Matthew 
Clarkson  and  Oathariue  E.,  his  wife,  David  F.  Olarkson  and 
John  Clarkson,  for  one  thousand  five  hundred  and  fifty-eight 
doUars  and  sixty-five  cents;  and  in  favor  of  William  D.  Green, 
administrator,  etc.,  of  Ann  E.,  his  wife,  Frederick  Depeyster 
Crommelin,  Harriet  Depeyster  Crommelin,  Mary  A.  Crom- 
melin,  Julia  B.  Crommelin,  and  Sarah  M.  Crommelin,  admin- 
istrator of  Charles  I.  Crommelin,  deceased,  for  two  thousand 
four  hundred  and  thirty  dollars  and  twenty-eight  cents. 

The  bill  then  charges,  that  the  said  attaching  creditors,  not- 
withstanding they  have  been  made  acquainted  with  all  the  facts 
above  set  forth,  intend  to  proceed  in  their  attachment  and  sell 
the  mortgaged  premises,  and  thereby  annoy  and  attempt  to  de- 
feat the  equitable  rights  and  interests  of  the  said  society,  and 
throw  a  cloud  over  the  title  of  the  complainants. 

The  complainants  pray  an  injunction,  to  prevent  any  sale 
under  the  attachment;  and  a  decree  that  Frederick  Depeyster 
convey  the  said  premises  to  the  complainant,  Frederick  De- 
peyster, jun.,  in  trust  for  the  said  society;  or  that  the  society 
may  be  decreed  to  have  a  lien  on  the  premises  for  the  amount 
of  the  purchase  money,  in  preference  to  any  lien  of  the  attach- 
ing creditors,  and  that  the  premises  be  sold,  and  the  proceeds 
applied  to  the  payment  of  the  said  lien,  etc.  On  filing  this  bill 
an  iDJunction  issued. 

The  answer  of  Sarah  0.  Gould  is  merely  formal,  neither  ad- 
mitting nor  denying  the  principal  facts  set  forth  in  the  bill. 
The  Clarksons  have  filed  no  answer,  their  claims  having  been 
purchased  in  by  one  of  the  complainants. 

The  other  defendants  insist,  that  Frederick  Depeyster,  sen., 
purchased  the  property  on  his  own  account;  and  in  support  of 
the  insistment,  they  place  themselves  upon  the  fact  that  Fred- 
erick Depeyster,  jun.,  leased  the  property  to  a  tenant  in  the 
name  of  Frederick  Depeyster,  sen.,  for  eighty  dollars  per  an« 
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nam,  aud  expressly  on  his  behalf  as  the  owner.  They  claim  to 
stand  in  the  situation  of  bona  fide  purchasers  without  notice  of 
the  alleged  trust,  or  of  the  alleged  non-payment  of  the  purchase 
money  for  the  premises;  and  insist  that  the  purchase  money  is 
not  a  valid  or  subsisting  lien  upon  the  said  premises  as  against 
the  attaching  creditors;  and  that,  if  the  said  trustees  had  any 
available  interest  in  the  premises,  it  can  only  constitute  a 
charge  against  the  said  Frederick  Depeyster.  They  charge, 
that  Frederick  Depeyster,  jun.,  paid  over  no  rent  till  March, 
1832,  which  was  long  after  the  issuing  of  the  attachment;  and 
that  Frederick  Depeyster,  sen.,  has  repeatedly  endeavored  to 
sell  the  property  by  private  contract,  and  assumed  and  exer- 
cised the  ownership  of  it  absolutely  and  for  his  own  benefit^ 
and  that  he  did  not  hold  it  in  trust.  They  further  insist,  that 
they  are  lawfully  and  equitably  entitled  to  have  the  property 
sold  to  satisfy  their  debt,  etc. 

No  replications  are  found  among  the  papers,  but  the  parties 
have  proceeded  to  take  testimony  and  produce  exhibits;  and 
the  cause  has  been  submitted  in  briefs. 

It  is  proved,  that  Depeyster  the  elder,  purchased  the  property 
at  sheriff's  sale  for  one  thousand  three  hundred  dollars.  It  is  also 
proved,  that  he  attended  the  sale  with  the  intention,  previously 
expressed,  of  taking  care  of  the  interests  of  his  son,  the  trustee, 
who  was  then  absent,  and  of  preventing  a  sacrifice  of  the  prop- 
erty. On  the  day  before  the  sale  he  came  to  the  office  of 
William  Johnson,  the  treasurer  of  the  society  for  whose  benefit 
the  sale  was  to  be  made,  and  mentioned  the  absence  of  his  son, 
and  that  some  person  ought  to  attend  on  his  behalf.  Depeyster 
was  interested  in  the  sale,  and  it  was  natural  that  he  should  feel 
solicitous  that  the  property  should  not  be  sold  for  a  nominal 
consideration. 

It  is  proved  that  no  part  of  the  rents  and  profits  of  this  prop- 
erty ever  came  to  the  hands  of  Frederick  Depeyster,  sen.; 
they  were  received  by  the  trustee,  and,  after  paying  costs  and 
repairs,  were  paid  over  to  the  treasurer  oL  the  corporation,  ac- 
cording to  the  trust. 

I  think  it  also  appears  satisfactorily,  that  Frederick  De- 
peyster, sen.,  paid  no  part  of  tbe  consideration  or  purchase 
money.  His  pecuniary  situation  at  the  time,  is  strongly  against 
the  supposition.  He  was  embarrassed  and  insolvent,  and  there 
is  nothing  to  lead  to  the  belief  that  he  advanced  any  part  of  it. 
The  relative  position  of  the  parties  was  such  as  to  preclude  the 
idea.     He  would  not  pay  the  purchase  money  without  baying 
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in  liis  own  right.  He  could  not  buy  in  bis  own  right  without 
being  guilty  of  fraud.  He  gave  out  his  intention  to  attend  on 
the  part  of  his  son,  and  buy  the  property  in,  if  necessary  to 
prevent  a  sacrifice;  and  if  he  had  purchased  the  property  for 
himself  and  paid  for  it,  it  would  have  been  in  violation  of  duty, 
and  in  bad  faith.  The  docket  of  sheriff  Edgar  is  proof  that  no 
purchase  money  was  paid  by  Frederick  Depeyster,  sen.  The  suit 
btood  in  the  docket  in  his  name  as  complainant.  In  May,  1829, 
he  purchased  for  one  thousand  three  hundred  dollars,  and  it 
is  so  entered.  In  April,  1830,  he  acknowledges  to  have  re- 
ceived his  deed  as  purchaser,  and  discharges  the  sheriff  from 
any  further  liability.  It  is  evident  from  this  that  no  money 
passed.  Depeyster  being  plaintiff  and  purchaser,  the  amount 
of  the  purchase  money  was  so  much  raised  on  the  mortgage. 
There  was  no  need  of  payment.  The  sheriff  considered  him  as 
the  owner  of  the  mortgage,  and  he  being  entitled  to  the  pro- 
ceeds of  the  sale,  it  was  only  necessary  that  ho  should  acknowl- 
edge himself  the  purchaser,  and  discharge  the  sheriff. 

The  defendants  insist  on  a  variety  of  circumstances  to  show 
that  the  purchase  was  made  by  Depeyster  for  his  own  benefit, 
and  that  it  was  assented  to  by  the  son.  They  say,  that,  al- 
though the  property  was  sold  to  Frederick  Depeyster,  in  the 
absence  of  the  trustee,  his  son,  yet  he  permitted  the  father  to 
take  the  deed  after  he  returned  home,  and  to  have  it  recorded. 
It  would  have  been  much  better  to  have  corrected  the  inad- 
vertence or  mistake  at  an  early  stage  of  the  proceedings.  The 
deed  should  have  been  taken  in  the  name  of  the  trustee;  and  I 
do  not  see  that  any  very  satisfactory  reason  is  assigned  why  it 
was  not  so  done.'  Still  the  omission  to  do  it  does  not  warrant 
the  conclusion  that  Frederick  Depeyster,  jun.,  thereby  ad- 
mitted that  the  beneficial  title  was  in  his  father.  He  had  given 
in  his  own  name  to  the  sheriff  as  purchaser,  and  it  was  right 
that  the  deed  should  be  made  out  to  him  accordingly.  His  son 
had  expressed  his  surprise  that  this  should  have  been  done.  II 
was  alleged  to  have  been  an  inadvertence,  and  the  trustee  ap- 
pears to  have  been  satisfied,  not  anticipating  any  di£Sculty.  It 
i3  a  matter  of  surprise,  however,  that  such  an  omission  should 
have  occurred,  and  it  casts  a  shade  over  this  part  of  the  com- 
plainants' case.  It  may  be  that  Mr.  Depeyster,  jun.,  thought 
the  sheriff  might  have  some  difficulty  in  making  out  a  deed  to 
a  third  person,  when  the  fact  of  the  agency  was  not  communi- 
cated to  him  at  the  time  of  sale,  and  when  the  purchase  money 
was  not  to  be  paid  by  such  third  person  on  receiving  the  deed. 
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The  sheriff  certainly  would  not  have  done  it,  unless  he  could 
have  been  perfectly  satisfied  as  to  the  assignmtint,  the  trustee, 
and  the  nature  of  the  trust,  all  of  which  were  matters  he  was 
under  no  necessity  of  inquiriug  into.  It  was  his  business  to 
make  the  deed  to  the  purchaser,  on  receiving  the  money  or  a 
discharge  from  the  plaintiff.  If  such  was  the  reason  why  the 
trustee  interposed  no  objection  to  the  deed  being  made  to  hia 
father,  it  was  a  verj  natural  one,  and  it  would  have  been  easy 
to  have  said  so.     No  such  reason  is  assigned. 

The  fact  that  in  1829,  Frederick  Depejster,  jun.,  leased 
the  property  as  agent  for  his  father,  is  brought  forward  to  show 
the  understanding  of  all  parties  that  the  purchase  was  not  made 
by  F.  Depeyster,  sen.,  as  agent;  and  it  is  a  circumstance 
entitled  to  some  consideration.  It  was  before  the  deed  was 
made  by  the  sheriff,  and  the  legal  title  had  not  passed.  This 
is  susceptible  of  the  same  explanation  as  the  one  last  adverted 
to.  And  in  addition  to  that,  it  is  proved  that  F.  Depeyster, 
jun.,  the  trustee,  accounted  for  the  use  of  the  property  to  the 
treasurer  of  the  society  before  mentioned.  The  first  account- 
iDg  was  in  November,  1830,  which  was  before  the  attachmeot 
was  sued  out;  and  it  is  a  satisfactory  answer  to  the  allegation, 
that  the  rents  and  profits  were  not  accounted  for  by  F.  Depey- 
ster, jun.,  until  after  the  attachment,  and  was  then  resortod 
to  as  an  expedient  to  cover  over  the  truth  of  the  case. 

There  are  some  other  matters  of  minor  importance  which 
might  be  noticed,  such  as  the  receipt  of  the  money  in  the 
sheriff's  deed,  and  the  offers  to  sell  the  property  made  by  F. 
Depeyster,  sen.,  but  they  are  all  susceptible  of  explanation. 
The  receipt  in  the  deed  is  not  conclusive;  and  where  an  actual 
question  is  raised  as  to  the  payment,  parol  evidence  may  be 
resorted  to  to  show  by  whom  it  was  advanced:  Sugd.  598,  6th 
ed. ;  Jer.  Eq.  87.  The  whole  of  them  taken  together,  do  not 
compare  with  the  evidence  adduced  to  prove,  that  the  property 
was  bought  by  F.  Depeyster  for  the  use  of  the  trustee  and  the 
society,  and  was  so  held.  Nor  do  they  at  all  affect  the  proof 
that  no  consideration  was  paid  for  the  property  by  the  pur- 
chaser. 

The  fact  that  the  consideration  was  paid  by  the  trustee,  or 
that  it  came  out  of  his  mortgage,  is  satisfactory;  and  it  raises 
a  trust  by  implication  of  law — ^a  resulting  trust — ^in  favor  of 
the  complainants.  Trusts  of  this  nature,  says  Lord  Hardwicke, 
are,  where  the  legal  interest  is  in  another,  but  the  purchase 
money  has  been  paid  by  a  third  person.    This  is  a  resulting  trust 
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for  him  who  paid  the  money:  WUlia  v.  WiUis,  2  Atk.  71;  Lloyd  r, 
SpiUei  ei  oL  9  2  Id,  150.  The  ground  of  this  doctrine  is,  that 
he  who  paid  the  consideration  is  to  be  deemed  the  owner  of  the 
land,  unless  other  presumptions  arise  to  repel  the  conclusion: 
Powel  et  ux.  y.  Monson  £  Brimfidd  Manufacturing  Co,,  3  Mason, 
347.  And  the  fact  and  manner  of  paying  the  purchase  money 
may  be  proved  by  parol,  as  well  when  the  consideration  is 
stated  in  the  deed  to  have  been  paid  by  the  nominal  purchaser, 
as  when  it  is  not;  and  it  may  be  done  either  l>efore  or  after  his 
death:  Boyd  v.  McLean,  1  Johns.  Ch.  582;  Boinford  v.  Burr,  2 
Id.  405;  Lench  v.  Lench,  10  Yes.  511;  Jer.  £q.  87;  3  Mason, 
847,  and  the  cases  there  cited. 

This,  then,  is  a  resulting  trust.  The  consideration  was  paid 
at  the  time  by  the  credit  on  the  mortgage;  which  credit, 
whether  actually  made  or  not,  the  mortgagor  was  entitled  to 
receive  upon  the  plainest  principles  of  equity,  and  the  mort- 
gagee was,  on  the  same  principles,  bound  to  allow.  And  there- 
fore the  objection,  that  there  was  no  money  actually  paid  at 
the  time,  can  have  no  force. 

The  complainants  are  entitled  to  the  benefit  of  this  trust, 
unless  it  be  true,  as  insisted  on  by  the  defendants,  that  they 
had  no  knowledge  of  it,  and  therefore  stand,  under  their  at- 
tachment, in  the  situation  of  6072a  fide  purchasers  for  a  valua- 
ble consideration,  without  notice.  If  this  be  so,  their  equity 
is  superior  to  that  of  the  complainants,  and  must  prevail.  But 
on  this  subject  the  defendants  have  misapprehended  the  law. 
Attaching  creditors  do  not  stand  on  the  same  footing  as  bona 
fide  purchasers.  These  last  are  entitled  to  protection  on  account 
of  the  payment  of  a  present  consideration  without  notice. 
But  attaching  creditors  are  seeking  to  recover  an  old  debt,  and 
the  rights  of  third  persons  are  not  affected  by  the  attachment 
(or  by  a  judgment  for  the  same  reason),  though  the  attaching 
or  judgment  creditor  may  not  be  affected  with  notice: 
Finch  V.  Earl  of  Winchelsea,  1  P.  Wms.  277;  Stevenson  v.  Pern" 
berion,  I  Dall.  8. 

fpon  the  whole,  I  am  satisfied  that  the  equity  of  the  case  is 
with  the  complainants,  and  that  the  injunction  heretofore 
granted  should  be  made  perpetual.  As  there  is  no  evidence  be- 
fore me  of  the  value  of  the  property,  and  it  may  be  worth  much 
more  than  the  one  thousand  three  hundred  dollars,  or  even  the 
whole  amount  due  the  society,  I  shall  decree  that  the  property 
be  sold  under  the  direction  of  one  of  the  masters  of  the  court, 
and  the  proceeds  be  appropriated  to  satisfy,  in  the  first  place. 
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the  costs  of  this  suit  on  the  part  of  the  complainants,  and  tbeu 
to  satisfy  the  balance  of  the  society's  claim  against  Frederick 
Depejster;  and  that  the  residue,  if  any,  be  brought  into  court 
for  the  use  of  the  attaching  creditors.  The  defendants  are  to 
pay  their  own  costs;  and  they  are  exempted  from  the  payment 
of  costs  to  the  complainants,  on  the  principle  that  they  had 
good  ground  for  the  attachment,  there  being  no  notice  of  the 
truBt;  and  that  being  called  into  this  court,  there  was  reason- 
able ground  for  contesting  the  matter  here,  eVen  after  notice 
of  the  trust,  growing  out  of  some  omissions  of  the  complain- 
ants which  are  not  well  explained. 
Decree  accordingly. 

RssuLiiNa  Tbust,  When  Arises:  See  note  to  Kitler  ▼.  Kider^  27  Am. 
Dec.  313,  and  note  to  Methodiai  Church  v.  BemingUm,  26  Id.  68,  and  the 
cases  in  this  series  there  collected. 

ACKNOWLEnaMENT  OF  RECEIPT  OF    Ck)NBIDERATION    IN    DeSD    HOT  CoX- 

olusivb:  See  note  to  Whiibeck  v.  Whitbeck,  18  Am.  Deo.  507;  BuUard  v. 
Brigga,  19  Id.  292;  Pritdiard  v.  Brown,  17  Id.  431;  Chilea  v.  CMeman,  12  Id. 
396,  note  401;  Botoen  v.  Bell,  11  Id.  286;  Du9aa  v.  Bibb,  4  Id.  506,  note 510; 
Schemerhom  v.  Vanderheyden,  3  Id.  304,  note  306;  0*N§aU  v.  Lodgfy  I  Id. 
377. 

Cbeditob  not  Bona  Fms  Pubcha8E&:  See  note  to  Loekwood  v.  Baieat 
12  Am.  Deo.  136. 
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[9  OsBBM's  Ob.  604.J 

Election  of  Widow  to  Accept  Lboagt  in  Lieu  of  Dowxb,  What  Coh- 
BTITUTES. — To  oonstitate  an  election  by  a  widow  to  accept  a  legacy  be- 
queathed to  her  in  lieu  of  dower,  there  most  be  aome  deciaiye  act  on  her 
part,  with  knowledge  of  her  situation  and  rights,  or  there  must  be  aa 
intentioual  acquiescence  in  such  acts  of  others  as  are  not  only  incon* 
sistent  with  her  claim  of  dower,  but  render  it  impossible  for  her  to 
assert  her  cUdm  without  prejudice  to  the  rights  of  innocent  persona. 

SiONiNo  Application  to  LBOiaLATUBE  for  Sale  of  the  Real  Estate,  to 
enable  the  executors  to  oArry  out  the  testator*8  intentions,  is  not  suffi* 
dent  evidence  of  an  election  in  law,  where  such  application  was  never 
presented  to  the  legislature  or  acted  upon;  nor  is  the  filing  of  an  answer 
to  a  bill  in  chancery,  assenting  to  a  decree  for  the  sale  of  such  real  estate 
to  carry  into  effect  the  trusts  of  the  will,  one  of  which  waa  the  payment 
of  the  annuity  bequeathed  in  lieu  of  dower,  where  the  widow  who  so 
signed  was  merely  quiescent  in  the  matter. 

Bill  by  a  widow,  agaiust  her  husband's  execators,  to  estab- 
lish  her  right  to  dower  in  the  real  estate  of  the  testator.  The 
opinion  states  the  case. 
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Nemiia,  for  the  complainant. 
Randolph,  for  the  defendants. 

Yrooh^  Chancellor.  Dr.  James  English,  by  his  last  will  and 
testament,  duly  executed  according  to  law,  gave  to  his  wife 
Caroline  a  house  and  lot  situate  in  the  city  of  New  Brunswick; 
so  much  of  his  household  and  kitchen  furniture  as  she  might 
choose  to  retain,  a  gold  watch,  her  choice  of  the  books  in  the 
libraiy,  and  one  thousand  two  hundred  and  fifty  dollars  in  cash 
to  be  paid  in  one  year  after  liis  decease.  He  further  ps'ave  to  his 
said  wife  the  interest  of  six  thousand  dollars  while  she  should 
remain  his  widow^  to  be  invested  in  bond  and  mortgage  under 
the  direction  of  the  orphans'  court  of  the  county  of  Monmouth; 
which  bequest  of  the  interest  of  the  said  six  thousand  dollars^ 
was  on  condition  that  she  received  the  same  in  lieu  of  her  right 
of  dower  in  his  estate. 

After  some  other  specific  devises  and  bequests,  the  testator 
gave  all  the  residue  of  his  property  to  certain  religious  and 
benevolent  institutions  in  his  will  named,  and  directed  his  ex- 
ecutors to  apply  to  the  orphans'  court  of  the  county  of  Mon- 
mouth for  an  order  to  sell  all  his  real  estate  in  said  county,  at 
such  time  and  on  such  conditions,  as  in  their  judgment  would 
secure  the  best  sale. 

At  a  suitable  time  after  the  testator's  death,  an  application 
was  made  to  the  orphans'  court  for  an  order  to  sell  the  real 
property,  according  to  the  directions  of  the  will;  the  executors 
setting  forth  in  the  petition,  that  the  sum  of  the  personal  estate 
left,  after  paying  debts,  legacies,  and  expenses,  was  less  than 
six  thousand  dollars,  and  not  su£Scient  to  enable  them  to  pay  to 
the  widow  her  yearly  interest  without  taking  part  of  the  princi- 
pal, and  therefore  that  a  sale  was  necessary.  The  orphans' 
court  declined  acting  in  the  matter  for  want  of  jurisdiction.  A 
petition  was  then  prepared  to  be  presented  to  the  legislature, 
praying  a  special  act  to  authorize  the  sale.  It  was  signed  by 
the  executors,  Mrs.  English  the  present  complainant,  and  all 
the  residuary  legatees;  and  stated,  among  other  things,  the  be- 
quest of  the  annuity  of  six  thousand  dollars  to  the  widow,  and 
that  the  personal  estate  of  the  testator  was  insufficient  to  pay 
the  debts,  and  the  legacies  to  his  widow  and  the  other  legatees 
named  in  the  will.  The  petition  not  being  prepared  in  time  to 
be  acted  on  by  the  legislature,  was  not  preseuted. 

Shortly  after,  the  executors  filed  a  bill  in  this  court  for  relief, 
praying  that  the  real  estate  might  be  directed  to  be  sold,  to 
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oariy  into  effect  the  trusts  in  the  will.  To  this  bill  Garoline  £. 
English  was  made  a  party  defendant,  together  with  the  resida* 
ary  legatees.  A  joint  and  several  answer  was  filed,  in  which 
Mrs.  English  expressly  admitted  that  the  rents  of  the  real  estate, 
together  with  the  residue  of  the  personal  estate,  after  payment 
of  debts  and  expenses,  etc.,  would  not  be  sufficient  to  pay  the 
specific  legacy  and  interest  bequeathed  to  her  in  the  will  of  her 
husband,  and  that  the  payment  of  the  annual  interest  be- 
queathed to  her  would  soon  absorb  the  whole  residue  of  the 
personal  estate.  The  suit  was  so  proceeded  in,  that  in  October, 
1835,  a  decree  was  made  upon  the  bill  and  answer,  by  the  con- 
sent of  all  parties  interested,  directing  and  authorizing  the 
executors  to  sell  the  whole  of  the  real  estate  of  the  testator, 
and  to  apply  the  proceeds  of  such  sale  in  a  due  course  of  ad- 
ministration of  the  estate,  and  to  carry  into  execution  the  trusts 
of  the  will.  The  property  was  sold  under  the  decree.  After 
the  sale,  and  before  the  time  for  executing  the  conreyances,  it 
became  known  that  the  widow  intended  to  claim  her  dower  in 
the  land,  and  not  accept  of  the  conditional  legacy  of  the  interest 
of  six  thousand  dollars,  as  given  in  the  will.  To  obyiate  this 
difficulty,  it  was  agreed  that  the  widow  should  release  her  inter- 
est in  the  real  estate  to  the  purchasers,  and  that  the  executors 
should  retain  in  their  hands  the  one  third  part  of  the  purchase 
money,  and  pay  her  yearly  and  every  year  during  her  natural 
life,  the  interest  accruing  on  the  same — ^in  case  it  should  be 
determined,  by  agreement  or  otherwise,  that  she  had  not  legally 
waived  her  right  to  resort  to  her  dower  in  said  lands. 

Under  this  agreement,  a  bill  has  been  filed  in  this  court,  by 
the  widow  against  the  executors,  in  which,  after  alleging  that 
she  has  made  no  election  to  receive  the  annuity  in  lieu  of  her 
dower,  she  prays  a  decree  that  she  is  entitled  to  dower  in  all 
the  lands  and  real  estate  of  her  late  husband,  in  addition  to 
the  devise  of  the  house  and  lot  in  New  Brunswick,  the  sum  of 
one  thousand  two  hundred  and  fifty  dollars,  the  furniture,  books, 
watch,  etc.,  upon  her  renouncing  the  bequest  of  the  interest  of 
said  six  thousand  dollars. 

The  executors,  in  their  answer,  submit  that  the  widow  has 
made  her  election,  and  can  not  now  claim  dower.  They  say 
that  before  the  application  was  made  to  the  orphans'  court  for 
an  order  of  sale,  she  had  been  informally  applied  to,  to  make 
her  election;  and  that  she  had  expressly  and  unequivocally,  and 
against  the  advice  of  one  of  the  executors,  declared  her  fixed 
and  unalterable  determination  to  take  the  annuity  instead  of 
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her  dower;  that  this  determination  was  the  basis  of  the  appli- 
cation; that  when  the  application  failed,  it  was  the  mutual  un- 
derstandinf^  of  the  parties  that  the  executors  should  forthwith 
take  such  other  measures  as  their  counsel  should  recommend  to 
effect  a  sale  of  the  real  estate,  primarily  and  principally  to  pay 
the  widow  her  said  annuity;  that  consequently  an  application 
was  prepared  to  be  made  to  the  legislature  for  a  special  act; 
that  failing  in  this  also,  they  prepared  their  bill  of  complaint 
in  this  court;  that  the  proceedings  and  decree  in  that  suit  were 
based  upon  the  fact  that  the  widow  had  made  her  election  to 
take  the  annuity  instead  of  her  dower;  and  that  in  order  to 
raise  the  same  it  was  necessary  to  effect  a  sale  of  the  real  estate; 
that  she  had  full  notice  of  all  the  proceedings,  and  either  em- 
ployed counsel,  or  consented  and  directed  that  counsel  be  em- 
ployed, and  all  proper  and  necessary  steps  taken  to  effect  the 
sale  of  the  said  real  estate;  that  entertaining  no  doubt  that  the 
widow  had  made  her  election,  they  proceeded  to  sell  the  prop- 
erty without  consulting  her,  and  sold  it  free  from  all  incum- 
brances, which  they  certainly  would  not  have  done  if  she  had 
not  elected  to  take  the  annuity.  The  defendants  further  say, 
that  in  all  their  conversations  with  her  relative  to  this  subject, 
they  understood  her  as  making  or  having  made  her  election, 
and  conducted  themselves  accordingly;  that  she  remained,  after 
the  death  of  the  testator,  in  possession  of  the  mausion  house 
and  homestead  farm  for  several  months;  that  she  voluntarily 
gave  up  the  same  to  be  sold  without  making  any  claim  or  pre- 
tense of  dower,  or  any  portion  of  the  rents  or  profits  of  any  of  the 
real  estate  of  which  her  husband  died  seised,  and  they  feel  satis- 
fied that  her  present  course  is  the  effect  of  a  change  of  views  with 
r^^rd  to  the  contingency  on  which  her  said  annuity  is  depend- 
ent, or  a  belief  that  in  consequence  of  the  great  advance  of  real 
estate  since  the  testator's  death,  the  dower  may  be  more  valua- 
ble than  the  annuity. 

There  is  a  single  point  presented  by  the  pleadings,  and  by  the 
agreement  of  the  parties.  Has  the  complainant  elected  to  take 
the  bequest  in  lieu  of  dower  ? 

The  case  is  not  within  the  supplement  to  the  act  relative  to 
dower:  Bev.  L.  677.  That  provides  for  cases  where  lands  or 
real  estate  are  given  to  a  wife  for  life  or  otherwise,  and  without 
expressing  whether  the  devise  is  intended  to  be  in  lieu  of  dower 
or  not.  In  this  case  there  is  no  question  as  to  the  intention  of 
the  testator.  He  gave  to  his  wife  real  estate  in  New  Bruns- 
wick, but  it  is  clearly  expressed  in  the  will  that  this  devise  was 
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not  iatended  to  be  in  lieu  of  dower,  or  to  interfere  with  any 
claim  of  dower  that  she  might  make.  The  annnitj  was  ex- 
pressed to  be  in  lieu  of  dower,  and  that  alone.  There  is  no 
ambigniij  whatever  upon  the  face  of  the  will. 

Nor  can  this  case  interfere  with  the  construction  given  to  the 
supplement,  in  Stark  v.  HurUan,  Sax.  216;  for  there,  there  waa 
no  expression  of  the  testator,  that  the  land  devised  was  not 
intended  to  be  in  lieu  of  dower.  The  statute  clearly  applied, 
and  the  opinion  of  the  court  as  then  expressed  is  to  be  taken  as 
referring  to  such  cases  only.  If,  then,  the  widow  has  not 
elected  to  take  the  annuity,  she  is  entitled  to  dower  at  common 
law;  or,  under  the  existing  arrangement,  to  the  interest  of  one 
third  part  of  the  purchase  money,  during  life. 

What  acts  of  acceptance  or  acquiescence  are  sufficient  to  con- 
stitute an  election,  can  not  be  designated  with  sufficient  precis- 
ion to  justify  a  general  rule.  Each  case,  as  it  occurs,  must  be 
governed  by  its  own  peculiar  circumstances.  The  general 
questions  are,  whether  the  parties  acting  or  acquiescing  were 
cognizant  of  their  rights;  whether  they  intended  to  make  an 
election;  whether  they  can  restore  the  individuals  affected  by 
their  claim  to  the  same  situation  as  if  the  acts  had  never  been 
performed;  or  whether  these  inquiries  are  precluded  by  lapse  of 
time:  Dillon  v.  Parker,  1  Swanst.  382,  in  nolia. 

The  present  case  is  free  from  any  difficulty  growing  out  of 
the  rights  of  third  persons.  If  the  claim  for  dower  had  not 
been  preferred  until  titles  had  been  made  by  the  executors,  or 
the  purchase  money  paid  and  possession  rendered  to  the  pur- 
chasers, it  would  have  been  difficult  to  restore  the  parties  in- 
terested to  their  former  situation,  and  the  claim  itself  would 
have  been  canvassed  with  stricter  scrutiny.  It  is  also  free  from 
the  objection  growing  out  of  a  long-continued  acquiescence  in 
a  state  of  thiugs  inconsistent  with  the  assertion  of  the  claim. 
All  is  of  recent  date;  and  there  is  no  obstacle  in  the  way  of 
ascertaining  the  rights  of  the  different  parties. 

I  think  the  pleadings  and  evidence  pretty  clearly  show,  that 
it  was  for  a  considerable  time  after  the  death  of  the  testator,  the 
intention  of  the  widow  to  take  the  annuity  in  lieu  of  dower. 
She  openly  expressed  that  determination  at  different  times  to 
one  of  the  executors,  and  also  to  other  persons.  She  appeared 
to  feel  that  the  will  of  her  husband,  so  plain  in  its  terms,  and 
so  liberal  in  its  provisions  in  regard  to  herself,  imposed  on  her 
a  kind  of  moral  obligation  to  comply  with  all  its  requirements, 
and  carry  out  to  the  letter  his  benevolent  intentions.     But  in 


Oct.  1836.]  English  v.  English.  735 

a  case  of  dower,  there  must  be  somethiDg  more  than  a  mere  in- 
tention to  elect.  The  right  to  dower  is  a  legal  right.  Upon 
the  death  of  the  husband,  the  widow  is  seised  at  law  of  a  free- 
hold estate,  and  that  estate  can  not  be  divested  by  an  intention 
or  determination  to  take  something  else  in  lieu  of  it,  no  matter 
how  often  the  intention  may  have  been  made  known  or  com- 
mnuicated.  Loose  conversations  with  third  persons  to  that 
effect,  are  of  no  account;  and  the  making  known  of  such  de- 
termination, even  to  those  who  may  be  interested,  will  not  of 
itself  constitute  an  election  in  law.  There  must  be  some  de- 
cisive act  of  the  party,  with  knowledge  of  her  situation  and 
rights,  to  determine  the  election;  or  there  must  be  an  inten- 
tional acquiescence  in  such  acts  of  others  as  are  not  only  incon- 
sistent with  her  claim  of  dower,  but  render  it  impossible  for 
her  to  assert  her  claim  without  prejudice  to  the  rights  of  inno- 
cent persons. 

We  have  already  remarked,  that  in  this  case  no  injury  can 
accrue  to  third  persons;  and  the  question  is  to  be  settled  upon 
the  acts  of  the  complainant.  Of  these,  there  are  two  entitled 
to  consideration. 

The  first  is,  the  joining  in  the  proposed  application  to  the 
legislature  for  a  sale  of  the  real  estate,  to  enable  the  executors 
to  carry  out  the  intentions  of  the  testator,  in  paying  the  lega- 
cies and  executing  the  various  trusts  mentioned  in  the  will.  To 
the  petition  the  name  of  the  complainant  is  affixed  in  her  own 
hand,  and  the  fair  presumption  is  she  was  acquainted  with  the 
contents  and  meaning  of  the  paper.  But  this  petition  was 
never  acted  on;  no  application  was  ever  made  to  the  legislature 
for  relief;  no  practical  result  grew  out  of  it.  The  consent  thus 
given  for  the  sale  of  the  property,  was  liable  to  be  recalled  at 
any  time,  and  of  course  it  can  not  be  considered  as  decisive  or 
binding  so  as  to  constitute  a  legal  election. 

The  other  act  of  the  complainant  is  one  of  greater  weight, 
and  demands  more  consideration.  After  the  application  for  a 
private  law  to  authorize  a  sale  was  abandoned,  the  executors 
filed  a  bill  in  this  court  for  a  decree  to  authorize  a  sale  of  all 
the  real  estate  of  the  testator  not  specifically  devised.  To 
this  bill,  the  complainant  in  this  suit,  and  all  the  residuary 
legatees,  were  made  parties;  and  relief  was  sought  on  the 
ground  that  a  sale  was  necessary  to  carry  into  effect  the  trusts 
of  ihe  will,  one  of  which  was  the  payment  of  the  annuity  to 
the  complainant  during  her  widowhood.  An  answer  purport- 
ing lo  be  a  joint  and  several  answer  on  the  part  of  the  widow 
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and  the  reeidnaiy  legatees^  was  put  in,  mereij  echoing^  tha 
charges  of  the  bill,  and  joining  in  the  request  that  a  eale  nu^^ 
speedily  be  made.  And  upon  this  a  deeree  was  made,  direct- 
ing the  executors  to  sell  on  giving  the  notice  prescribed  in  Hne 
will.  11  this  proceeding  had  been  in  the  ordinary  form;  if  the 
answer  had  been  sworn  to,  or  even  signed  by  the  complainant, 
I  should  have  considered  it  very  difficult  for  me  to  oyeroome  it^ 
But  there  is  good  reason  to  believe  that  in  all  tiiis  matter  she 
was  merely  quiescent;  that  the  whole  proceeding  was  coa- 
ducied  under  the  direction  of  the  execntors,  founded  on  what 
they  believed,  and  bad  reason  to  believe,  was  the  fact,  that  all 
parties  intMrestsd  were  desirous  of  a  sale.  The  widow  states 
that  she  gave  no  direction,  employed  no  counsel,  never  saw  or 
assented  to  the  answer  as  prepared  and  filed;  and  when  it  is 
seen  that  the  answer  is  neither  signed  nor  sworn  to  by  her,  and 
that  her  statement  is  not  denied  by  the  defendants  in  this  suit, 
it  is  fair  to  conclude  that  the  statement  is  correct. 

Under  these  circumstances,  and  seeing  that  she  has  inter- 
posed in  season  to  prevent  any  injury  to  the  rights  of  third 
persons,  I  feel  unwilling  to  say  that  she  is  concluded  by  any 
act  in  reference  to  that  suit.  It  is  not  dear  to  my  mind,  tbat 
anything  therein  done  or  permitted  in  her  name,  ought  to  con- 
clude her;  and  I  can  not  feel  satisfied  to  divest  her  of  a  clear, 
certain,  and  legal  right,  upon  doubtful  evidence. 

The  acts  which  determine  an  election,  as  recogniaed  in  the 
books,  are  generally  of  a  very  decided  character.  In  Ardesotfe 
V.  Bennet,  2  Dick.  463,  there  was  the  receiving  of  a  legacy  for 
five  years.  In  Bulricke  v.  Broadhunst,  1  Ye&  172;  3  Bro.  C. 
O.  88,  the  widow  entered  on  property  and  received  the  rents 
and  profits  for  five  years.  And  in  Earl  of  Norlhwniberiand  v. 
Earl  of  Aylerfordy  Amb.  640,  there  was  an  entry  into  possession 
and  exercising  acts  of  ownership.  All  these  were  held  suffi- 
cient to  constitute  an  election.  See  also  Sanger  v.  Wdod^  3 
Johns  Ch.  416.  In  this  case  the  widow  has  ncTor  received  any 
part  of  her  annuity  under  the  will. 

This  decision  can  not  affect  the  decree  made  in  the  former 
suit.  That  will  be  found,  on  examination,  not  to  rest  on  the 
ground  that  a  sale  was  necessary  to  raise  the  annuity  for  the 
widow,  for  that  fact  is  not  even  set  forth  in  the  decree;  but  on 
the  ground  that  it  was  expedient  to  sell  the  real  estate  at  that 
time  to  carry  into  effect  the  general  purposes  of  the  will.  But 
even  if  any  difficulty  could  have  arisen  in  conseqoenee  of  the 
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informality^  ifc  is  oared  by  the  release  whioh  has  been  exeonted 
on  the  part  of  the  complainant. 

If  there  are  any  other  and  prior  claims  of  dower  npon  th« 
property,  as  saggested  in  the  answer,  they  are  not  to  bo 
affected  by  the  allowance  of  the  present  claim. 

I  think  that  the  widow  is  not,  under  all  the  circumstances, 
entitled  to  costs  as  against  these  def  endants,  and  that  they  are 
entitled  to  recerre  their  coito  out  of  the  aisete  of  ike  estate. 

Decree  accordingly. 

B4B  01  Down  ST  AooKPTAjrcK  OF  LaoAinri  8m  gtrrfta  ▼.  fllwwm,  27  Am. 
Dm.  446^  note  44S»  Mid  CAM  tiMM  oitad. 
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Payne  v.  Matthews. 

[•  Paiob  Ch.  19.] 

JoiHT  Ceidftoiui  01  AN  INSOLVENT  pABTNKBsniP  are  entitled  to  a  preferanoe 
over  lapante  creditors  of  the  individual  partners  in  payment  oqi  of  the 
property  of  the  firm;  and  the  separate  creditors  of  an  individoal  part- 
ner have  a  like  preference  over  the  partnership  creditors  in  payment 
out  of  snch  partner's  estate  in  case  of  his  death  or  hankmptcy. 

BiOHiB  or  Solvent  Pabtnbb  or  Dbckasxd  Insolvent. — Where  a  firm  is 
dissolved,  leaving  one  of  the  partners  largely  indebted  to  the  oonoenit 
and  the  latter  afterwards  dies  insolvent^  his  solvent  surviving  partner 
having  been  compelled  to  pay  debts  of  the  firm  ont  of  his  own  proper^» 
is  entitled  to  share  in  the  deceased  partner's  estate  for  the  balance  due 
him,  equally  with  other  creditors  having  unliquidated  demands  or 
acoounti^  eto.,  constituting  debts  of  the  fourth  class  under  the  statntssi 

BvcH  Demand  mat  be  Liquidated  by  the  surrogate  in  settling  the  estate^  or 
by  a  decree  of  the  court  of  chancery  after  a  reference. 

Bill  filed  by  the  complaiQant  as  surviving  copartner  of  one 
Bissel,  deceased,  against  the  latter's  representatives,  to  obtain 
a  settlement  of  the  copartnership  business,  and  to  restrain  them 
in  the  mean  time  from  paying  away  the  property  of  the  dece- 
dent's estate  to  his  separate  creditors,  before  payment  of  the 
complainant's  claim,  which  included  a  certain  balance  due  from 
Bissel  to  the  firm  on  its  dissolution  shortly  before  his  death, 
and  also  laige  sums  paid  out  by  the  comphiinant  on  account  of 
debts  owing  by  the  firm,  as  well  as  certain  other  sums  paid  ont 
of  the  funds  of  the  firm  during  its  existence,  upon  Biaael'i 
individual  debts.  An  injunction  having  been  granted,  the  de- 
fendants, on  filing  their  answer^  moved  to  dissolve  the 

J.  Bhoades^  lot  the  complainant. 

&  StevenM,  for  the  defendants. 
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Walwobts,  Chancellor.  The  rule  appears  to  be  well  settled 
that  in  a  case  of  insolvency,  the  joint  creditors  of  a  copartnership 
are  entitled  to  payment  out  of  the  property  and  effects  of  the 
firm,  in  preference  to  the  separate  creditors  of  the  individual 
copartners;  and  that  such  separate  creditors  have  a  correspond- 
ing right  to  a  priority  in  payment  out  of  the  individual  estate  of 
the  copartners,  in  case  of  the  death  or  bankruptcy  of  the  latter 
so  that  such  estate  can  not  be  reached  by  the  partnership  cred- 
itors by  an  execution  at  law:  WUderY.  Keder,  3  Paige,  1G7  [23 
Am.  Dec.  781];  McCulhh  v.  Dashidl,  1  Har.  &  a.  96  118  Am. 
Dec.  271].  And  where  the  surviving  partner  is  in  fact  insolvent 
at  the  death  of  his  copartner,  equity  will  not  allow  the  creditors 
of  the  copartnership,  after  exhausting  all  the  joint  effects  of 
the  firm  for  their  sole  benefit,  to  use  the  name  of  the  surviving 
copartner,  or  to  obtain  a  nominal  payment  of  the  residue  of 
their  joint  debts  from  him,  for  the  purpose  of  reaching  a  por- 
tion of  the  property  of  the  deceased  partner  which,  in  such  a 
case,  belongs  to  his  separate  creditors  upon  this  equitable  rule. 

I  am  not  aware,  however,  that  this  principle  of  marshaling 
the  effects,  as  between  the  joint  and  separate  creditors  where 
both  copartners  are  insolvent,  has  ever  been  carried  so  far, 
except  perhaps  under  the  English  bankrupt  laws,  as  to  ex- 
clude a  solvent  partner,  who  has  a  just  claim  against  his  co- 
partner after  all  the  debts  of  the  firm  have  been  paid,  or  who 
is  obliged  to  pay  the  joint  creditors  out  of  his  own  private 
funds,  from  coming  in  for  a  share  of  the  estate  of  the  deceased 
partner.  This  appears  to  be  a  case  of  that  kind.  The  part- 
nership was  dissolved  previous  to  the  death  of  Bissel,  at  which 
time  he  owed  the  firm  a  large  amount;  and  the  complainant, 
since  that  time,  has  been  obliged  to  pay  very  large  sums  to  the 
partnership  creditors  out  of  his  own  private  funds.  The  prin- 
ciple adopted  by  the  revised  statutes  is  that  equality  among 
creditors  is  equity,  in  relation  to  the  distribution  of  the  estate 
of  an  insolvent  decedent,  except  iu  those  cases  where  the  cred- 
itor had  proceeded  to  judgment  against  the  decedent  before  hia 
death:  2  B.  S.  87,  sec.  27;  112,  seo.  73;  453,  sec.  37,  etc. 

The  fourth  class  of  debts  in  thoir  order  of  payment  as  di- 
rected by  the  statute,  includes  all  recognizances,  bonds,  sealed 
instruments,  notes,  bills,  and  unliquidated  demands  and  ac- 
counts. And  the  statute  is  express  that  no  preference  shall  be 
given  in  the  payment  of  one  debt  over  another  debt  of  this 
class.  The  balance  due  from  the  decedent  to  his  surviving 
partner  on  aoooont  of  the  partnership  transactions,  after  the 
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payment  cl  the  partnership  debts  end  the  appropriation  of  all 
the  copartnership  effects  to  equalize  the  balances  between  them, 
was  an  unliquidated  demand  of  this  dass  against  the  decedent 
at  the  time  of  his  death;  and  when  it  shall  have  been  liqui- 
dated by  the  complainant  and  the  personal  representatiyes  of 
Bissel,  or  hj  the  surrogate,  who  is  competent  upon  the  settle- 
ment  and  distribution  of  the  estate  to  liquidate  an  equitable  as 
well  as  a  legal  demand,  or  by  a  decree  of  this  court  upon  a 
reference  to  a  master,  the  balaeoe  that  ahall  be  found  due  to 
the  complainant  must  be  paid  to  him  out  of  the  estate  of  the 
decedent,  ratably  with  the  other  creditors. 

The  motion  to  dissolve  the  injunction  must  therefore  be  denied. 
But  as  this  was  a  new  question  on  which  it  was  proper  for  the  per- 
sonal representatives  of  Bissel  to  take  the  opinion  of  this  court, 
the  costs  of  both  parties  should  be  paid  out  of  the  estate  of 
the  decedent  in  their  hands,  if  the  claim  of  the  complainant  is 
now  liquidated  between  the  parties,  without  any  further  ex- 
pense; and  a  decree  to  that  effect  may  be  entered  upon  filing 
the  written  consent  of  the  parties,  stating  the  balance  which  is 
thus  ascertained  to  be  due  to  the  complainant. 


PABTNBRsmp  Ckeditobs  AND  Sbpaaatb  CfiimiibBB  OF  Pabxhkbs^  respeci- 
ive  rights  of:  See  Egberts  v.  Wood,  24  Am.  Deo.  236;  Oroavenor  v.  AtatuCi 
Adm*rs,  25  Id.  743,  and  other  cases  in  tiiis  series  collected  an  the  notes  thereto. 
TliB  forgoing  decision  in  Payne  v.  MaUhews  is  often  cited  as  an  authority  far 
the  general  principle  that  partnersliip  creditors  of  an  insolvent  firm  are  en- 
titled to  priority  in  payment  out  of  partnership  assets,  while  separate  credit- 
ors of  individual  partners  have  priority  over  the  firm  creditors  with  respect 
to  payment  out  of  the  property  of  such  individual  partners:  Jadeeon  t. 
ChfmeU,  1  Sandf.  Ch.  350,  351;  Madi»on  GautUy  Bomk  v.  QmJd,  5  HOI,  314; 
AmriU  V.  lAMcki^  6  Barh.  4d0;  Muir  v.  Let^cA,  7  Id.  348;  ^wby  v.  CarpeiUar, 
Id.  378;  SteioarCa  ease,  4  Abh.  409;  S.  C,  under  the  title  of  North  River  Bank 
V.  StfwaH,  4  Brad.  257;  Thorwion  v.  T/tomson,  1  Id.  34;  BeunU  v.  NoHhmp,  9 
Hun,  545;  S.  C.  in  court  of  appeals,  75  N.  Y.  509.  In  Kirby  v.  Carpenter,  7 
Barb.  373,  however,  it  was  held  that  where  after  the  death  of  a  partner  the 
surviving  partners  paid  debts  of  the  firm,  their  relation  to  the  deceased  part- 
ner's estate  was  not  thereby  changed,  but  that  they  were  merely  subrogated 
to  the  rights  of  the  creditors  whose  claims  they  had  paid,  and  could  come  in 
for  a  share  of  such  partner's  separate  estate  only  after  his  separate  creditors 
were  paid;  and  the  principal  case,  so  far  as  it  is  in  conflict  with  this  doctrine, 
was  disapproved.  See  ako  the  note  to  Morgan  v.  Skidmart,  3  Abb.  (N.  C) 
04,  to  the  same  effect. 

That  thk  Subbooatb  mat  Adjudigatb  Equitablb  as  well  as  legal  daima 
in  settling  a  decedent's  estate,  is  a  principle  for  which  Payne  v.  Matihews  is 
reeogniaed  as  authority  in  Chodyear  v.  Wataon,  14  Barb.  483;  Frandaoo  v. 
FUi^  25  Id.  132;  OampUU  v.  Bruen,  1  Bnd.  231;  ^a6oodb  v.  LUik,  4  U. 
220;  &  C  under  the  title  el  atlM  earn,  4  Abb.  F)r.  273;;  Skmfm  eetaU,  1 
Tnok.36SL 


Afni,  1836.]  Qmos  v.  £nafp.  741 


GmoN  V.  Ekapp. 

!•  Pazob  Ok.  S&J 

BvLB  OF  Cbabqzv«  DonuuEZiT  Pabcsls  of  mart^pBgod  natty,  alieoafced  «i 
diffBEeat  iimeB,  in  the  iaverM  order  of  alienalkm,  ai^^liea  to  oonvoyanoea 
at  different  timea»  with  warraDty,  by  a  grantee  ol  the  mortgagpr  as  well 
as  to  successive  conveyances  by  the  mortgagor. 

IfosxoAOXB  HATnro  Released  the  Laot  Parcel  of  the  mortgaged  prem- 
iwm  alienated  by  the  mortgagor  from  the  lien  of  the  mortgage,  the  value 
ol  such  parcel  being  then  sufficient  to  pay  off  the  mortgage,  can  not 
tmort  to  the  parcels  prevkHisly  alienated,  where  he  had  notice  of  nch 
alienations,  and  if  he  had  no  notice  thereof  the  amount  received  upon 
releasing  the  parcel  last  conveyed  most  be  applied  before  resorting  to 
the  other  parcels. 

Bi«irr  OF  80  Chabguto  Alienated  Pabcela  Iitversblt  ib  Equitabli, 
and  not  legal,  and  the  inomnbranoer  is  not  affected  by  equities  of  niiieh 
he  had  no  notice. 

MoBTOAGEB  HAYisa  vo  NoTiGK  OF  AN  AuEVATiov  of  part  of  the  mort- 
gaged land  doea  not  lose  his  lien  thereon  by  releasing  another  part  sub- 
sequently alienated. 

Bill  to  foreclose  a  mortgage  executed  by  Peter  Knapp  and 
wife  in  November,  1810,  on  a  certain  tract  of  three  hundred 
acres,  but  not  recorded  until  March  4, 1812.  All  the  defend- 
ants appeared  and  answered,  except  Peter  and  Elijah  Enapp, 
and  the  wives  of  several  of  the  defendants,  against  whom  the 
bill  was  taken  pro  confeaso.  It  appeared  upon  the  hearing  be- 
fore the  yice-chancellor,  that  before  the  mortgage  was  recorded 
the  mortgagors  had  conveyed  sixty-four  acres  of  the  land  to 
John  Enapp.  to  whom  the  mortgagees  subsequently  executed  a 
release,  and  had  also  conveyed,  with  warranty,  another  parcel  of 
seventy-six  acres  to  Elijah  Enapp,  who  had  notice  of  the  mort- 
gage. The  mortgagors  afterwards  made  other  conveyances  of 
parcels  of  the  mortgaged  premises  as  follows:  April  9,  1812» 
tweuty-five  acres  to  P.  Enapp,  jun.,  who  conveyed  to  one 
Skellie;  March,  1814,  about  thirty-two  acres  to  one  Palmer, 
who  conveyed  a  part  thereof  to  one  Millard  (under  whom  the 
defendant  Raymond  holds),  and  another  part  subsequently  to 
Outhrie,  defendant,  and  the  residue  to  Snow,  defendant;  April 
24,  1814,  about  six  acres  to  one  Humphrey;  October,  1816, 
fifteen  and  thirty-nine  one  hundredths  acres  to  one  Grandall, 
who  gave  a  mortgage  for  the  purchase  money,  which  was  as- 
signed  to  Isaac  and  James  D.  Enapp,  and  afterwards  fore- 
closed, and  the  paremises  sold  to  a  purchaser  who  conveyed  to 
the  assigneea  of  the  mortgage,  who  in  turn  conveyed  a  liUle 
over  seven  acres  of  the  land  to  Hillman,  defendant,  the  t^ 
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mainder  of  the  fifteen  and  thirty-nine  one  hundredths  acrea 
Bubseqaentlj  becoming  the  property  of  one  Kellogg  by  a  par- 
chase  on  execution  against  Isaac  and  James  D.  Knapp,  £he 
said  Kellogg  afterwards  contracting  to  sell  the  same  to  Bardick, 
defendant;  April,  1819,  about  twelve  acres  to  one  Eggleston. 
who* conveyed  to  Skellie,  defendant;  March  6, 1820, abott  sixty 
acres  to  John  Enapp,  who  conveyed  to  Isaac  Enapp,  who  con- 
veyed about  forty  acres,  in  August,  1822,  to  one  Hammond,  to 
whom  the  mortgagees  executed  a  release  in  August,  1823,  and 
the  remaining  twenty  acres,  with  warranty,  to  Patterson,  de- 
fendant, in  January,  1823. 

The  mortgagors  conveyed  the  residue  of  the  mortgaged 
premises,  about  seventy-one  acres,  to  Isaac  and  Silas  Enapp, 
in  April,  1820;  and  the  latter  conveyed  to  Hillman,  defendant, 
to  whom  the  mortgagees  executed  a  release  in  June,  1825;  at 
which  time  none  of  the  conveyances  executed  by  the  mort- 
gagors had  been  recorded  except  those  to  Palmer  and  Hum- 
phrey, which  were  recorded  before  August,  1823.  The  mort- 
gagees had  actual  knowledge  of  the  conveyauce  to  Grandall  in 
1816,  as  appears  from  facts  stated  in  the  opinion.  The  mort- 
gagees had  no  actual  notice  of  any  other  conveyances  by  the 
mortgagors  except  those  for  lands  for  which  they  had  executed 
releases.  Other  facts  appear  from  the  opinion.  The  decree  of 
the  vice-chancellor  was  that  an  account  be  taken  of  the  amount 
remaining  due  after  applying  to  the  mortgage  the  value  of  the 
land  last  released;  that  if  nothing  remained  due,  the  bill  should 
be  dismissed  with  costs;  that  if  anything  remained  due  after 
such  deduction  and  after  applying  two  thirds  of  the  value  of 
the  land  released  to  Hammond,  then  the  twenty  acres  conveyed 
to  Patterson  should  be  sold,  and  the  proceeds  applied  thereto; 
then,  if  necessary,  the  value  of  the  remaining  third  released  to 
Hammond;  then  the  land  of  the  other  defendants  in  the  in- 
verse order  of  alienation  by  the  mortgagors.  The  complainanta 
appealed. 

«/.  F.  L,  Pruyn,  for  the  appellants. 
M,  T.  Reynolds^  for  the  respondents. 

Walworth,  Chancellor.  Assuming,  for  the  present,  that  the 
vice-chancellor  was  right  in  the  principle  upon  which  his  decree 
in  this  case  is  based,  the  decree  appealed  from  is  erroneous  in 
some  of  its  provisions.  The  principle  of  charging  different 
parcels  of  the  mortgaged  premises,  which  have  been  sold  at 
different  times  subsequent  to  the  mortgage,  in  the  inverse  order 
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of  their  alieDation,  is  not  always  confined  to  the  original  aliena- 
tions by  the  mortgagor  who  is  personally  liable  for  the  pay- 
ment of  the  debt.  The  principle  is  equally  applicable  to 
several  conveyances  at  different  times,  by  a  grantee  of  the 
whole  or  a  part  of  the  mortgaged  premises,  where  he  conveys 
with  warranty.  Thus,  if  the  mortgage  is  a  lien  upon  two  hun- 
dred acres  of  land,  and  the  mortgagor  conveys  one  hundred 
acres  thereof  to  A.,  the  one  hundred  acres  which  remains  in 
the  hands  of  the  mortgagor  is  to  be  first  charged  with  the  pay- 
ment of  the  debt,  and,  if  that  is  not  sufficient,  the  other  one 
hundred  acres  is  next  to  be  resorted  to.  But  if  A.  has  subse- 
quently conveyed  one  half  of  his  one  hundred  acres  to  B.  with 
warranty,  the  fifty  acres  remaining  in  the  hands  of  A.  is,  in 
equity,  first  chargeable  with  the  payment  of  the  balance  of  the 
debt  which  can  not  be  raised  by  a  sale  of  the  one  hundred 
acres  that  still  belong  to  the  mortgagor  or  his  subsequent 
grantee,  before  resort  can  be  had  to  the  fifty  acres  which  A 
has  conveyed  with  warranty.  And  if  A.  conveys  his  remaining 
fifty  acres  to  0.,  either  with  or  without  warranty,  that  portion 
of  the  premises  is  still  liable  for  the  balance  of  the  mortgage 
debt,  and  must  first  be  sold,  before  a  resort  can  be  had  to  the 
fifty  acres  previously  conveyed  with  warranty  to  B.  In  the 
language  of  Chancellor  Kent,  0.  sits  in  the  seat  of  his  grantor, 
and  must  take  the  land  with  all  its  equitable  burdens:  6  Johns. 
Ch.  241.* 

By  the  decree  which  is  appealed  from  in  this  case,  the  vice- 
chancellor  directs  the  lands  of  Patterson  to  be  sold  only  in  case 
the  whole  mortgage  debt  is  not  satisfied  after  applying  two 
thirds  of  the  value  of  the  lands  released  to  Hammond  by  the 
mortgagees.  But  by  referring  to  the  exhibits,  it  will  be  found 
that  Isaac  Enapp  was  the  owner  of  the  whole  sixty  acres  con- 
veyed in  March,  1820,  to  John  Knapp,  at  the  time  of  his  con- 
veyance of  the  north  two  thirds  thereof  to  Hammond  with  war- 
ranty, in  August,  1822,  about  five  months  before  he  conveyed 
the  south  third  of  the  sixty  acres  to  the  defendant  Patterson. 
This  south  twenty  acres,  therefore,  was  primarily  liable,  in  the 
hands  of  Isaac  Enapp,  for  the  payment  of  the  mortgage  debt, 
before  a  resort  could  equitably  be  had  to  the  forty  acres  which 
be  had  first  conveyed  to  Hammond.  And  when  Patterson 
afterwards  purchased  that  twenty  acres,  in  January,  1823,  he 
took  the  land  charged  with  all  the  equitable  burdens  which  ex- 
isted against  it  in  the  hands  of  his  grantor.    These  two  grante 

1.  Clowti  T.  JHckmaom, 
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of  Isaae  Kaftpp,  iherBfore,  stood  in  the  same  relation  to  eadi 
oiiter,  in  reference  to  tite  lien  of  this  mortgage,  as  if  thej  had 
derived  their  titles  to  their  respectiTe  portions  of  ttiis  sixty 
seres  direetty  from  the  original  mortgagors  of  the  premises  hj 
eonvejanees  of  difforent  dates.  And  as  the  proceeds  of  Patter- 
son's twenty  scares  was  tiie  primary  fund  for- the  satis£EUstion  of 
ttie  lien  of  the  mortgage  an  the  whole  sixty  acres,  the  release  to 
Hammond  cotrld  not  in  any  way  impair  the  lien  of  the  mort- 
gagees upon  that  twenty  acres.  Bat  as  Isaac  Enapp  had  aleo 
conveyed  to  Patterson  with  warranty,  and  was  bound  to  see 
that  his  land  was  discharged  from  the  lien  of  the  mortgage,  the 
three  bcmdred  dollars  recerved  of  him  by  the  mortgagees,  as 
the  coneideration  of  the  release  to  Hammond,  must  be  applied 
»pon  the  mortgage,  if  it  has  not  already  been  done,  before  any 
resort  can  be  had  to  the  lands  of  Patterson. 

The  seventy  acres  conveyed  to  Isaac  and  Silas  Knapp,  in 
April,  1820,  and  released  from  the  lien  of  the  mortgage  in 
June,  1825,  was  the  last  parcel  of  the  mortgaged  premises 
which  was  conveyed  by  the  mortgagors.  And  it  was  worth,  at 
the  time  is  was  so  released,  more  than  sufficient  to  satisfy  the 
balance  then  due  on  the  mortgage,  at  the  lowest  estimate  of 
ils  value  as  fixed  by  any  of  the  witnesses;  even  if  the  com- 
plainants' bill  contains  a  correct  statement  of  all  the  payments 
which  had  been  made  upon  the  mortgage  previous  to  that  time. 
If  the  complainants,  therefore,  are  chargeable  with  notice  of 
the  equitable  rights  of  the  respective  grantees,  under  the  previ- 
oos  conveyances  of  the  several  other  parcels  of  the  mortgaged 
premises  by  Peter  Knapp  and  wife,  the  bill  should  be  dismissed 
as  to  all  the  defendants  who  have  appeared  and  answered,  with 
costs.  And  a  reference  to  compute  the  amount  would  in  that 
ease  be  wholly  unnecessary,  and  a  useless  expense  to  the  par- 
ties. On  the  other  hand,  if  the  complainants  are  not  charge- 
able with  either  actual  or  constructive  notice  of  the  previous 
conveyances  from  the  mortgagors,  at  the  time  when  the  release 
€>i  the  seventy  acres  was  executed,  the  amount  actually  re- 
ceived by  the  complainants  on  the  execution  of  the  release 
should  alone  be  taken  into  the  account  in  ascertaining  what  is 
due  upon  the  mortgage;  and  if  anything  remains  still  due,  the 
lands  of  the  several  defendants,  which  have  not  been  released, 
should  be  charged  in  the  inverse  order  of  their  alienation. 

The  answer  of  the  defendant  Burdick  contains  a  distinct 
allegation,  that  at  the  time  of  the  execution  of  the  releases  of 
the  four  hundred  acres  to  Hammond,  and  of  the   seventy  acres 
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to  Hillman^  ifae  complainants  knew  of  the  conyeyairae  to  Oran- 
dally  in  1816;  and  this  aUegwtion  is  Bustained  by  the  proof. 
At  the  tbtte  of  the  con^ejaxice  to  Crandall  he  gave  back  to 
Peter  Koapp  a  bond,  and  movt^gage  upon  the  same  premises, 
for  four  hnadBed  and  aizty-seven  dolkirs.  And  from  the  re- 
citals in  the  release  to  John  Knapp,  exeoated  by  the  Chnons  in 
Mareii,  1S17,  it  spears  that  such  hond  and  mortgage  was 
actually  assigned  to  them  by  Peter  Knapp,  as  an  additional  se- 
curity lor  the  peymtCAt  of  their  debt. 

This  is  the  saaie  mortgage  which  was  afterwards  assigned  to 
Isaac  and  James  D.  Knapp,  and  foreclosed  by  them;  and 
throagh  which  the  defendants  Bnrdiek  and  Hillman  haye  de- 
njeA  thear  title  to  the  two  small  pieces  of  the  mortgaged 
preaisea,  now  claimed  by  them  respectiyely.  How  this  bond 
and  mortgage  came  to  be  relinquished  by  the  Guions  does  not 
appear;  but  the  recital  is  conelusiye  to  show  that  they  must 
have  known  that  Peter  Enapp  had  conyeyed  away  this  part  of 
the  mortgaged  premises,  previous  to  1817.  It  was  also  notice 
to  them  of  the  rights  of  Humphrey  and  of  Palmer,  and  of  the 
grantees  of  the  latter,  as  the  one  hundred  acres  of  Crandall  is 
bounded  on  their  lands.  This  certainly  was  sufficient  to  make 
it  their  duty  to  inquire  and  ascertain  what  were  the  equitable 
rights  of  those  prior  grantees  of  Peter  Knapp,  before  they  un- 
dertook to  discharge  the  lands  which  bad  been  conveyed  by 
him  long  subsequent  to  that  time,  from  the  lien  of  their  mort- 
gage. And  as  the  deeds  to  Humphrey  and  to  Palmer  were 
both  on  record,  there  could  have  been  no  difficulty  in  ascertain- 
ing their  rights  by  an  inquiry  at  the  clerk's  office.  I  presume 
there  was  no  intention,  on  the  part  of  these  mortgagees,  to  de- 
fraud the  previous  purchasers  of  their  rights;  but  as  these 
complainants  have  by  their  negligence  released  lands,  which 
were  primarily  liable  for  the  payment  of  their  mortgage,  of 
nearly  double  the  value  of  what  was  due  thereon  at  the  time 
such  releases  were  given,  they  have  no  equitable  claim  to  come 
here  for  relief  against  those  who  in  equity  were  entitled  to  be 
exonerated  from  the  lien  of  the  mortgage.  The  complainants' 
btlJ  should  therefore  be  dismissed  as  against  the  defendants 
Buzdick.  HiUman,  Humphrey,  Raymond,  Quthrie,  and  Snow, 
with  costs. 

The  ease  is  different  in  respeet  to  the  lands  claimed  by  the 
defendants,  Patterson,  Skellie,  and  Elijah  Knapp.  Neither  of 
those  defendants,  or  the  grantees  under  whom  they  claim,  had 
takan  the  precaution  to  have  the  deeds  under  which  they 
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claimed  title  recorded;  bo  that  it  could  not  be  ascertained  bj 
a  search  in  the  proper  office,  that  Peter  Knapp  had  conveyed 
the  lands  claimed  bj  them,  preyioas  to  the  conveyance  of  the 
seTenty  acres  to  Isaac  and  Silas  £napp,  in  April,  1820.  And 
there  is  no  evidence  whatever  in  this  case,  that  the  complain- 
ants had  any  notice,  either  actual  or  constructive,  of  their 
oquitahle  rights,  as  prior  purchasers,  at  the  time  the  releases 
to  Hammond  and  to  Hillman  were  applied  for  and  given. 

The  right  to  have  the  lands,  which  have  been  sold  by  the 
mortgagor,  charged  in  the  inverse  order  of  their  alienation,  is 
not  strictly  a  legal  but  an  equitable  right,  and  is  governed  by 
those  equitable  principles  upon  which  this  court  protects  the 
rights  of  sureties,  or  those  who  are  standing  in  the  situation 
of  sureties.  And  the  conscience  of  the  party  who  holds  the 
incumbrance  is  not  affected,  unless  he  is  informed  of  the  exist- 
ence of  the  facts  upon  which  this  equitable  right  depends;  or 
he  has  a  sufficient  notice  of  the  probable  existence  of  the  right 
to  make  it  his  duty  to  inquire,  for  the  purpose  of  ascertaining 
whether  such  equitable  right  does  in  fact  exist.  If,  therefore, 
the  prior  purchasers  are  so  negligent  as  to  leave  the  holder  of 
the  incumbrance  to  deal  with  the  mortgagor,  or  with  a  subse- 
quent grantee  of  a  portion  of  the  premises  under  the  erroneous 
supposition  that  the  lands  conveyed  to  the  prior  purchasers 
still  belong  to  the  mortgagor,  the  mortgagee  will  not  lose  his 
lien  by  executing  a  release  to  one  who  happens  to  be  a  subse- 
quent grantee.  The  principle  that  a  creditor  having  a  lien  on 
two  funds  may  discharge  the  lien  as  to  one  without  impairing 
his  legal  claim  on  the  other,  if  he  has  no  reason  to  suppose  it 
will  interfere  with  the  equitable  rights  of  any  one,  was  dis- 
tinctly recognized  and  asserted  by  Chancellor  Kent,  in  the  case 
of  Cheesebrough  v.  MUIard,  1  Johns.  Oh.  409  [7  Am,  Deo.  494]. 
To  deprive  a  creditor  of  his  legal  claim  against  the  property  of 
a  person  standing  in  the  situation  of  a  surety  on  the  ground 
thp.t  such  creditor  has  done  an  act  which  is  inconsistent  with 
the  equitable  rights  of  a  surety,  not  only  the  fact  of  surety* 
ship  must  exist,  but  it  must  be  known  to  the  creditor  at  the 
time  of  the  act  complained  of:  Neimceuriix  v.  Chxhn,  3  Paige, 
614;  S.  C,  11  Wend.  123.  I  do  not  think  there  is  anything  in 
this  case  which  will  authorize  a  decree  discharging  the  lands  of 
Patterson,  Skellie,  and  E.  Knapp  from  the  lien  of  the  mort- 
gage, if  anything  is  due  thereon  after  crediting  the  amounts 
actually  received  as  the  consideration  for  the  releases. 

The  decree  of  the  vice-chancellor  must  therefore  be  reversed, 


April,  1836.]  Guion  v.  Knapp.  747 

but  without  costs  to  either  party  on  this  appeal.  And  a  decree 
must  be  entered  declaring  the  lands  of  Burdick,  Hillman, 
Humphrey,  Baymond,  Guthrie,  and  Snow,  discharged  from 
the  lien  of  the  mortgage,  and  dismissing  the  bill,  as  to  them, 
with  costs.  A  reference  must  also  be  directed  to  a  master  re- 
dding in  the  county  of  Onondaga,  to  ascertain  and  report  how 
much,  if  anything,  is  due  upon  the  bond  and  mortgage;  and, 
upon  the  coming  in  and  confirmation  of  the  report,  if  it  shall 
appear  that  there  was  nothing  due  on  the  bond  and  mortgage 
at  the  time  of  filing  the  bill,  or  that  the  amount  then  due  was 
not  sufficient  to  sustain  the  jurisdiction  of  the  court,  the  bill  is 
to  be  dismissed  with  costs  as  to  Patterson  and  Skellie.  But  if 
it  shall  appear  that  a  sum  sufficient  to  sustain  the  jurisdiction  of 
the  court  was  due,  then  the  lands  of  Patterson,  Skellie,  and 
Elijah  Enapp,  or  so  much  thereof  as  may  be  necessary  to  pay 
the  amount  reported  due  and  interest,  together  with  the  com- 
plainants' costs,  ezclusiye  of  their  costs  on  this  appeal,  must 
be  sold  in  the  inverse  order  of  alienation.  The  usual  directions 
in  other  respects  are  to  be  inserted  in  the  decree. 

AuENATiON  or  Different  Pabcels  of  Mobtoaoed  Land. — ^The  rale 
applied  in  the  dififerent  states  with  respect  to  the  maimer  of  charging  differ- 
ent parcels  of  mortgaged  realty  which  have  been  alienated  by  the  mortgagor 
at  different  times;  is  discussed  in  the  note  to  Morrison  v.  BtehoUh,  16  Am. 
Dec.  141,  where  it  is  shown  that  the  doctrine  which  prevails  in  most  of  the 
states  is  that  such  alienated  parcels  are  to  be  charged  in  the  inverse  order  of 
alienation,  after  exhausting  that  which  is  retained  by  the  mortgagor.  The 
tame  principle  applies  where  land  under  a  judgment  lien  is  sold  in  distinct 
parcels  to  successive  purchasers:  Stoney  v.  Shuliz,  27  Id.  429.  The  rule  in 
Iowa  and  Kentucky,  however,  is  that  alienated  parcels  of  mortgaged  land 
■hall  oontribate  ratably.  A  purchaser  of  part  of  a  tract  under  mortgage 
will  be  protected  if  the  residue  is  sufficient  to  satisfy  the  mortgage:  Neltton'a 
Heir»  v.  Boyee,  23  Id.  411.  The  principal  case  is  often  cited  as  an  authority 
for  the  general  doctrine,  that  where  land  is  subject  to  a  lien  by  mortgage  or 
otherwise,  and  different  parcels  of  it  are  alienated  at  different  times,  the 
original  creator  of  the  lien,  or  the  person  who  is  liable  to  discharge  it  himself, 
re1»ining  part,  the  part  so  retained  is  first  to  be  sold  to  satisfy  the  lien,  and 
then  the  other  parcels  in  the  inverse  order  of  alienation:  Skeel  v.  Spa^ 
ier,  8  Paige,  195;  SL  John  v.  Bumpstead,  17  Barb.  102;  Woods  v.  Spalding, 
45  Id.  608;  Chapman  v.  Wesi,  17  N.  Y.  127;  Barnes  v.  MoO,  64  Id.  402; 
Green  v.  Milhanh,  3  Abb.  (K.  C.)  155;  Steere  v.  ChUds,  15  Hun,  518; 
IglegliaH  v.  Crane^  42  111.  267. 

Release  of  Part  of  a  Mobtoaqed  Tbaot,  Effect  of:  See  Stevens  v. 
Cooper,  7  Am.  Dec.  499.  The  rule  laid  down  in  Ouion  v.  Knapp,  that  where 
a  mortgagee  releases  part  of  the  mortgaged  premises  after  an  alienation  of 
another  part,  of  which  he  had  notice,  the  value  of  the  part  released  must  be 
first  applied  to  the  mortgage  before  resorting  to  the  part  alienated,  but  not 
where  he  has  not  either  actual  or  constructive  notice  of  the  prior  alienation, 
it  referred  to  with  approval  in  PaUi/  v.  Pease,  8  Paige,  285;   La  Farye  Fire 
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/JM.  C«.  ▼.  BeOL  22  Bftrk  63;  JJoioanZ  /at.  Co.  t.  Hdb^  8  N.  T.  273;  Coi 
^rrow  ▼•  Talinian,  67  Id.  98;  TF%ee2i0r^A<  v.  Depe^aUr,  4  Sdw.  Ch.  243] 
George  ▼.  ^ooc^,  9  Allen,  83;  McLean  v.  Lafayette  Bank,  4  McLean,  436; 
^#ify«p««fil  ▼.  Mane,  1  Sondf.  Ch.  4S3;  S.  G.  on  appeal,  2  Barb.  (^  157.  la 
the  lattar  caae,  kowe  var,  at  the  hearing  befere  tba  anafami  irice-ehaacsUoi; 
Sandford,  his  honor  aigoad  vary  Btreaneoaly  that  Chancellor  Walworth,  in 
the  principal  case,  did  not  mean  to  lay  down  the  doctrine  that  in  anch  a 
case  the  recording  of  the  deed  on  an  alienation  of  part  of  the  mortgaged 
premises  wonld  aflidct  the  mortgagee  with  constnxctfve  notice  of  soeh  afiena- 
tien:  1  SandL  Ch.  426.  When  the  case  aabaeqaentlycame  before  GhanceUor 
Walworth  on  appeal,  he  declared  this  coodnsiDn  of  the  aesistant  vioa-chaii- 
cellor  to  be  oorreoL  Said  he;  "  The  assistant  riceKshancellor  is  right  in  sup- 
posing that  this  court,  in  the  case  of  Ouion  v.  Knapp^  6  Paige,  35,  did  not 
intend  to  decide  that  the  recording  of  a  subsequent  deed,  given  by  the  mort- 
gagor, was  ooBstmctiTe  notice  to  the  mortgagee  of  the  eqnitabie  ri^t  of  the 
grantee  in  that  deed  to  hare  the  reeidue  of  the  mortgage  premises,  not  ei^ 
braced  in  his  deed,  first  charged  with  the  amount  due  upon  the  mortgage. 
In  that  case  the  mortgagees  had  token  an  assignment  of  a  subsequent  mort> 
gage  of  a  part  of  the  mortgaged  premises,  which  mortgage  upon  its  fatoe 
showed  that  Humphrey  and  Pkfaner  had  purchased  parts  of  the  primfsss 
covered  by  the  original  mortgage.  This  was  held  sufficient  to  make  it  their 
duty  to  inquire  as  to  the  equitable  rights  of  Hnnq>hrey  and  Palmer,  in  refe]^ 
ence  to  the  mortgage,  before  the  lands  still  belonging -to  their  grantor  were 
released.  And  the  recording  of  the  deeds  to  Humphrey  and  Palmer  is  only 
referred  to  by  the  court  to  show  that  if  such  inquiries  had  been  made  there 
would  have  been  no  difficulty  in  ascertaining  their  equitable  rights,  from  the 
examination  of  the  records  idone:"  Stut/tfesant  v.  Ilall,  2  Barb.  Ch.  158.  The 
principal  case  is  referred  to  on  the  same  point  in  Trtuteee  ▼.  WJieeler,  61  N.  Y. 
108,  where  it  is  held,  following  the  opinions  expressed  both  by  the  assistant 
vice-chancellor  and  by  the  chancellor  in  StuyvesaiU  v.  Hone,  gupra,  that  the 
recording  of  a  mortgage  is  constructive  only  to  a  subsequent  purchaser  or 
incumbrancer.  See,  to  the  same  effect,  TruseoU  v.  Khig,  6  Barb.  349^  also 
referring  to  the  "erroneous  impression **  derived  from  Owkm  t.  Knapp,  <m 
this  point. 
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JuDOHKUT  Cbbditob  NsoLvcmro  TO  Enpobos  hib  Iakt  nr  Tnr  Taun  aflsv 

docketing  his  judgment,  loses  his  legal  priority  over  a  mortgage  by  the 

debtor  subsequent  to  such  docketing. 
Judgment  Libn  is  kot  Extended  bktond  Ten  Ysabs  by  a  levhral  of  the 

judgmeut  within  the  ten  years  as  against  a  bona  fdt  mortgage  lien  ao- 

cruing  after  the  docketing  and  before  the  revivaL 
Object  op  a  Sgibb  Faoab  is  not  to  Extend  the  Lien  of  a  Judgment^  bnt 

to  enable  the  creditor  to  enforce  his  lien  by  ezecution. 
Judgment  Cbeditob  has  no  Lien  for  Interest  upon  a  Jndgment  reoovered 

before  the  act  of  April,  1813,  authorizing  the  coUeotion  of  interest  on  ez- 

eoutiona  on  judgments  thereafter  recovered. 
Equitt  Gives  Effect  to  the  Lien  of  a  Judgment  npon  a  legal  tttlaooly  ae 

far  aa  it  oan  be  enforced  by  ezecution  at  law. 
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IsTKBSST  a  FiimwiHiiiii  BKnim  tbs  Pkvaiat  ov  a  Boooi  hf  waj  •( 
rtMiniy  lor  the  ditoitiia  of  tlwdeM^  em^gdatA  Hm  prmoipal  debtor. 

ImnBUBSTXsBBOOTXBABLB  ov  A  HaBTOAOB  bejcmd  the  penalty  of  a  iMnd 
given  as  collateral  aeoority  for  the  same  debt,  even  though  not  leoover- 
able  in  an  aotion  on  the  bond. 

Afbeal  and  oross-appeal  from  a  decree  of  the  Tice-ohancellor 
of  the  first  cireuit  distributii^  the  proceeds  of  a  sale  of  certain 
land  under  a  decree  for  the  foreclosure  of  a  mortgage  in  favor 
of  the  complainants,  executed  by  one  £ip  and  wife  in  May,  1818, 
to  secure  payment  of  a  debt  of  one  thousand  six  hundred  and 
fifty  dollars,  vith  interest,  in  accordance  with  the  tenor  of  a 
eertain  bond  given  to  secure  the  same  debt  in  the  penal  sum  of 
three  thousand  three  hundred  dollars.  Kip,  the  mortgagor, 
was  dischai^ed  under  the  insolvent  act  in  1816,  and  his  interest 
in  the  premises  passed  to  his  assignee  for  the  benefit  of  creditors. 
The  mortgagor  being  now  deceased,  his  widow  was  entitled  to 
dower  in  the  premises,  subject  to  the  mortgage.  The  principal 
and  interest  now  due  exceeded  the  penalty  of  the  bond.  One 
Bosevelt  had  a  judgment  against  Eip  recovered  prior  to  the 
making  of  the  mortgage  and  to  tiie  act  of  1813  providing  for 
collecting  interest  on  judgments  thereafter  recovered,  which 
judgment  was  revived  in  1821,  more  than  ten  years  before  the 
suit  for  foreclosure.  The  premises  having  been  sold  under  the 
decree  and  the  proceeds  brought  into  court,  the  vice-chancellor 
decreed  that  the  complainants  were  entitled  to  nothing  beyond 
the  amount  of  the  penalty  of  the  bond  and  costs;  that  the  lien 
of  Bosevelt's  judgment  must  be  postponed  to  the  lien  of  the 
mortgage  and  the  widow's  claim  for  dower,  but  took  precedence 
over  the  claim  of  the  assignee  in  insolvency,  but  that  there  was 
no  lien  for  interest  on  the  judgmenL  The  complainants  ap- 
pealed from  the  first  part  of  the  decree,  and  Boseyelt  from  the 
latter  part. 

O.  (y  Connor f  for  the  complainants. 

J.  J.  BaseveUf  for  Bosevelt^  appellant. 

jD.  8.  Joneg,  for  Sip's  widow  and  other  defendants. 

WaxiWobth,  Ohancellor.  There  can  be  no  doubt  as  to  the 
oorreetness  of  the  viee-chanoellor*s  decision,  that  the  defendant 
Bosevelt  lost  his  legal  priority  over  the  mortgagee  by  his  n^- 
leot  to  enforee  the  lien  of  his  judgment  within  tiie  ten  years. 
The  opinion  of  Mr.  Jostioe  Sutherland  in  LMe  v.  Harvey^^ 
referred  to  by  the  vice-chancellor,  2  Edw.  C3h.  149,  has  sinoe 

1.  9W«&a.l67. 
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been  Busiained  by  a  decision  of  ibis  court,  upon  the  point 
which  is  now  under  consideration:  See  PeUU  v.  Shepherd,^ 
Paige,  493  [28  Am.  Dec.  437].  The  revival  of  the  judgment  by 
scire  facias^  within  the  ten  years,  could  not  have  the  effect  to 
continue  the  lien  as  against  bona  fide  purchasers  or  incum- 
brancers whose  rights  or  liens  had  accrued  after  the  docketing 
of  the  original  judgment.  The  object  of  a  scire  facias  is  not  to 
extend  or  continue  the  lien  of  the  judgment,  but  to  enable  the 
plaintiff  to  enforce  his  lien  by  execution.  Besides,  in  this  case, 
it  appears  that  more  than  ten  years  had  elapsed  after  the  revival 
of  the  judgment  before  the  filing  of  the  complainant's  bill;  so 
that  if  the  scire fadaa  could  have  had  the  legal  effect  to  extend 
the  original  Uen  of  the  judgment  beyond  the  ten  years,  as 
against  the  complainant's  mortgage,  the  lien  was  lost  by  the 
subsequent  neglect  of  Bosevelt  to  enforce  that  lien  within  the 
ten  years  after  the  judgment  upon  the  scire  facias. 

The  judgment  never  was  a  lien  upon  the  land  for  anything 
more  than  the  nominal  amount  thereof,  without  interest.  The 
rule  of  this  court  is  to  give  effect  to  the  lien  of  a  judgment  upon 
a  legal  title,  so  far  as  it  could  be  enforced  by  execution  at  law. 
And  where  interest  can  be  levied  upon  the  execution,  the  judg- 
ment creditor  is  entitled  to  a  preference  over  subeequent  liens 
and  the  general  creditors  of  the  defendant  in  the  judgment; 
but  he  is  not  entitled  to  a  lien  for  interest  upon  a  judgment 
which  does  not  draw  interest;  although  he  may,  in  a  suit  upon 
the  judgment,  recoyer  interest  by  way  of  damages:  TwnsiaU  ▼. 
Trappes,  3  Sim.  299;  De  La  Vergne  v.  Evertson,  1  Paige,  182  [19 
Am.  Dec.  411].  So  much  of  the  decree  of  the  vice-chancellor 
as  is  appealed  from  by  Bosevelt  must  be  affirmed,  with  costa, 
to  be  paid  by  the  appellant. 

The  appeal  of  the  complainants  presents  the  question  whether 
a  mortgagee  can  enforce  the  lien  of  his  mortgage  beyond  the 
penalty  of  the  bond,  where  the  amount  of  principal  and  inter- 
est actually  due  exceeds  that  sum.  This  question  does  not  ap- 
pear to  have  been  judicially  settled  in  any  of  the  courts  of  this 
country,  except  in  the  state  of  Massachusetts,  and  but  one  or 
two  cases  are  to  be  found  in  the  English  reports  where  the  pre- 
cise question  has  arisen,  although  the  books  are  full  of  conflict- 
ing decisions  as  to  the  right  of  the  obligee  in  a  bond,  in  other 
cases,  to  recover  interest  beyond  the  penalty.  There  appears 
to  be  a  well-settled  rule  in  the  court  of  chancery  in  England, 
that  in  the  taking  an  account  of  an  insolvent  estate,  upon  aa 
ordinaxy  creditor's  bill,  the  master  is  not  to  allow  interest  be« 
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yond  the  penalty  of  the  bond,  in  favor  of  the  specialty  cred- 
itorSy  either  as  against  the  estate  of  a  surety,  or  of  the 
principal  debtor.  But  the  question  appears  to  be  unsettled 
there,  whether  anything  beyond  the  penalty  can  be  recovered 
against  the  principal  or  the  surety  in  an  indemnity  bond  for  the 
performance  of  covenants.  From  an  examination,  howeyer,  of 
all  the  cases  on  this  subject,  I  think  it  may  be  considered  as 
the  settled  law  in  this  state,  that  as  against  the  surety  in  a 
bond,  the  obligee  can  not,  in  an  action  upon  such  bond,  recover 
anything  more  than  the  penalty  of  the  bond,  with  interest 
thereon  from  the  time  when  a  personal  demand  was  made  upon 
such  surety  for  payment.  There  is  a  technical  right  to  recover 
interest  upon  a  money  bond  beyond  the  penalty,  by  way  of 
damages  for  the  detention  of  the  debt.  If,  therefore,  the  surety 
should  delay  the  collection  of  the  debt  by  an  unreasonable,  pro- 
tracted litigation,  it  might  be  proper  to  direct  the  juiy  to  find 
damages  to  the  extent  of  the  interest  which  had  accrued  during 
such  unreasonable  and  improper  delay :  Warner  v.  Thurlo,  15 
Mass.  154.  But  as  a  general  rule,  the  surety  can  only  be  con- 
sidered as  covenanting  for  the  payment  of  the  penalty  of  the 
bond,  if  the  condition  thereof  is  not  performed  by  the  principal 
debtor. 

Such  a  limitation  of  liability,  however,  is  not  applicable  to 
the  principal  debtor  in  a  money  bond..  As  to  him,  the  amount 
secured  by  the  condition  of  the  bond  is  the  real  debt,  which  he 
is  both  legally  and  equitably  bound  to  pay;  and  if  he  neglects 
to  pay  the  money  when  it  becomes  due,  there  is  no  rule  of  jus- 
tice or  of  common  sense  which  should  excuse  him  from  the  pay- 
ment of  the  whole  amount  of  the  principal  and  interest,  whether 
it  be  more  or  less  than  the  formal  penalty  of  the  bond.  I  think 
also  upon  examination,  it  will  be  found  that  there  is  no  techni- 
cal difficulty  in  recovering  a  judgment  at  law,  upon  the  bond, 
which  will  be  sufficient  in  amount  to  enable  the  plaintiff  to  levy 
the  whole  of  the  debt  and  interest  and  costs,  justly  due  him  by 
an  execution  upon  such  judgment.  By  the  common  law,  the 
plaintiff^  in  an  action  upon  a  penal  bond,  is  entitled  to  recover 
damages  for  the  detention  of  the  debt,  beyond  the  amount  of 
the  penalty  of  the  bond.  And  although  the  damages  usually 
recovered  in  such  cases  are  merely  nominal,  as  the  penalty  of 
the  bond  is  generally  sufficient  to  cover  the  sum  actually  due 
with  the  interest  thereon,  yet  the  amount  of  such  damages  may 
be  increased  by  the  jury  upon  a  trial,  or  added  to  the  damages 
and  costs  upon  taxation  where  there  is  a  judgment  by  default. 
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wfaenevBT  the  jiiirtioex>f  tiie  case  reqiuvw  tbe  jwigmeni  io  h% 
entered  in  thst  loEin:  MafftU  v.  Barnes,  S  OmL  49,  n.;  EhUdipp  ▼• 
Ote»sr,  7  T.  B.  447,  lu  I  adait  thete  exe  oonfietiDg  deoe- 
ions  OB  this  mbjeet  in  the  English  ooarts;  but  the  Inst  one 
which  I  ha,we  been  sMe  to  find  is  in  fsTor  of  sUowing  interert 
beyond  the  pensUj  of  the  bond,  1^  waj  of  dsnages  for  tbe  de- 
tention of  tiie  debt,  to  the  ezteot,  if  neeessaiy,  of  die  damages 
laid  in  the  plaintiff's  deelarafcion:  Franeis  ▼.  WUaon,  By.  A  H. 
105.  See  ako  Lord  Loawitde  t.  Church,  2  T.  B.  W8.  The  gen- 
eral omrent  of  the  American  cases  is  in  £avor  of  allowing  inter- 
est by  way  of  damages,  beyond  the  penalty;  and  in  many  cases 
this  prindple  has  been  extended  to  the  oaee  of  a  surety:  See 
Vhiled  SUUe9  ▼.  AmM,  1  GiOl.  348;  BaniB  ▼.  Gkipp,  1  Mass. 
808  [2  Am.  Dee.  27];  PerU  ▼.  WaUin,  2  Dall.  2S2;  State  qfMttrg- 
land  y.  Wayman^  2  Gill  St  J.  264;  Ihmm^s  lUre  t.  Qra^,  5 
MuDf.  4M. 

This  question  appears  to  fasTe  been  ddSberately  eettied  by 
the  supreme  court  of  this  state,  as  early  as  1808,  in  the  ease  of 
Smiedee  v.  HwigtMxnig,  8  Oai.  48  [2  Am.  Dec.  250].  Kent,  0.  J., 
there  says:  "  On  a  review  of  all  the  decisions  on  this  subjeet, 
the  court  think  this  rale  ought  to  be  adopted:  that  interest  is 
recoverable  beyond  the  penalty  of  the  bond;  but  that  the  re- 
oovery  depends  upon  principles  of  law,  and  is  not  an  arbittaiy 
ad  libitum  discretion  in  the  jury.  This  case  was  not  overruled 
in  the  subsequent  case  of  Clark  v.  Btieh,  in  the  same  court,  S 
Oow.  151;  although  it  appears  to  have  been  overlooked  by  the 
learned  chief  justice  iu  his  very  elaborate  examination  of  tiie 
oases  on  this  subjeet,  as  it  was  not  referred  to  by  either  of  the 
counsel,  and  is  not  alluded  to  in  his  opinion.  The  questioa 
which  the  chief  justice  was  ezaminiog,  and  the  only  one  upon 
which  any  definite  opinion  was  expressed  by  him  in  the  case  of 
Clark  V.  J?usfe,  was,  whether  a  surety  in  a  mere  bond  of  indem- 
nity, given  by  him  for  the  benefit  of  another  person,  was  charge- 
able beyond  the  penalty  of  his  bond;  and  the  conclusion  ai 
which  he  arrived  in  that  case,  was  unquestionably  correct. 
That  decision,  therefore,  did  not  conflict  in  any  manner  with 
the  former  decision  of  the  court,  that  the  principal  debtor  in  a 
money  bond  may  be  charged  with  the  money  which  is  actually 
due,  with  interest  thereon  from  the  time  it  beoame  due,  al- 
though the  amount  of  such  debt  and  interest  may  exoeed  the 
nominal  amount  of  the  penally  of  the  bond. 

Even  if  I  am  wrong  in  the  conclusion  at  which  I  have  arrii^ 
in  this  case,  that  the  whole  amount  of  the  prinoipal  and  inteieet 
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due  to  tba  oomptaiiiftittoeoald  have  beenz000v«ped  id  mi  a«fi<m 
of  debi  upon  the  bond  of  the  mortgagor,  still  it  BsppeatB  to  be 

perfectly  well  settled,  even  in  England,  that  interest  maj  be  re« 
covered  by  the  mortgagee,  upon  his  mortgage,  beyond  the  pen- 
alty of  a  bond  given  aa  collateral  security  for  the  payment  of 
the  same  debt;  and  that  too  as  against  a  surety.    This  was  so 
held  by  Sir  William  Qxant,  the  master  of  the  rolls,  in  the  case 
of  Clarke  v.  Lord  Jbkngicn^  17  Yes.  106,  and  the  same  principle 
had  long  before  been  settled  by  a  decision  of  the  house  of  lords 
open  an  appeal  from  the  court  of  chancery  in  Ireland:  Kar- 
wane  v.  Blake,  4  Bio.  P.  0.,  Tom.  ed.,  632.     See  also  Piiis  v. 
TUden,  2  Mass.  118.    The  case  of  Uoyd  v.  EaicheU,  2  Anst.  525, 
referred  to  upon  the  argument  and  in  the  opinion  of  the  Wce- 
ohanceUor,  appears  to  have  been  entirely  mistaken;  and  when 
ogfatly  understood,  it  does  not  appear  to  conflict  with  the  de- 
cisions of  Sir  William  Grant  and  of  the  house  of  lords,  in  the  cases 
to  which  I  have  referred.    The  bond,  in  that  case,  upon  which 
the  court  refused  to  allow  interest  beyond  the  penalty,  doee 
not  appear  to  have  been  a  bond  for  the  payment  of  the  same 
debt  for  which  the  morl^gage  was  given.     The  mortgagor  had 
assigned  the  equity  of  redemption  to  the  complainants,  for  the 
use  of  his  creditors  at  large,  and  the  bill  was  filed  against  the 
mortgagee  in  possession,  to  redeem;  and  it  appears  that  the 
latter  must  have  set  up  a  claim  for  an  additional  debt,  due  upon 
abend  given  about  the  same  time  with  the  mortgage,  and 
daimed  to  be  allowed  the  amount  thereof,  either  as  one  of  the 
general  creditors,  or  as  an  ofGaet  against  the  rents  and  profits 
which  he  had  received  during  the  thirty-three  years  in  which 
he  had  been  in  possession  of  the  mortgaged  premises.     In  the 
present  case,  the  condition  of  the  mortgage  is  not  to  pay  the 
penalty  of  the  bond;  but  it  is  in  terms  to  pay  the  one  thousand 
six  hundred  and  fifty  dollars  mentioned  in  the  condition  of  the 
bond,  at  the  time  and  in  the  manner  mentioned  in  such  con- 
dition.   The  mortgage,  therefore,  is  to  secure  the  payment  of  a 
specific  sum  of  money,  with  the  interest  thereon,  without  any 
reference  to  the  amount  of  the  penalty  of  the  bond,  which  was 
given  to  secure  the  same  debt. 

Both  upon  principle  and  upon  authority,  therefore,  the 
mortgagees  are  entitled  to  the  full  amount  of  their  debt  secured 
by  the  mortgage,  with  the  legal  interest  thereon;  and  so  much 
of  the  decree  of  the  vice-chancellor  as  is  appealed  from  by  the 
complainants  must  be  reversed,  with  costs;  which  costs  must 
be  paid  out  of  the  fund  raised  by  the  sale  of  the  mortgaged 

Am.  Dao.  Tau 
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premiseB,  in  preference  to  the  payment  of  the  allowance  to  the 
widow  for  her  dower,  and  to  the  amount  doe  to  the  defendant 
Boaevelt,  on  his  judgment. 

JuixtMERT  LiXN  AFTBB  KsviYAL  of  the  judgment  oan  only  opecsto  pros- 
peetively,  and  so  as  not  to  orerreach  any  antcMoedent  alienation  or  incomlinuioa: 
Cfoomhs  V.  Jordan^  22  Am.  Deo.  236.  Scire  /aeiaa  against  an  administrator 
of  a  deceased  debtor  operates  only  to  enforce  a  lien  previously  established 
and  fizixi  upon  the  property  of  the  deceased,  and  where  there  is  no  such  lien 
the  sdre /aeiaa  is  powerless,  as  where  final  judgment  was  entered  after  the 
death  ti  the  judgment-debtor:  Carter  v.  Carriger's  AdaCra^  24  Id.  5S5.  The 
oases  in  this  series  relating  to  judgment  liens  generally  are  collected  in  tlia 
notes  to  J<mt8  v.  Jones^  18  Id.  343,  and  Coofmba  v.  Jordan^  22  Id.  279.  Sae 
also  Sane(ford  ▼.  MeLane,  23  Id.  773;  CommonweaUh  ▼.  Baldwin,  26  Id.  33^ 
and  PeUUT.  Shepherd,  28  Id.  437,  and  cases  cited  in  the  note  thereta 

Equttt  Givks  EmoT  to  a  JunoMKirr  Lax  upon  a  legal  title  only  so  far 
as  it  can  be  enforced  by  execution.  To  this  point  the  principal  case  is  cited 
in  Buehan  v.  Sumner,  2  Barb.  Ch.  195;  Seara  ▼.  Maek*a  Aaaigiteea,  2  Brad. 
412;  Meeeh  ▼.  Allen,  17  N.  Y.  302. 

Interbst  on  Judombmts  akd  Lnor  thxbbior.— See  on  this  point,  SkaUar 
T.  Brand,  6  Am.  Dec  482;  Sima  v.  Campbell,  16  Id.  595,  and  De  La  Vergm 
T.  Evertson,  19  Id.  411. 

Intkbkst  betokd  Pknaltt  of  Bond. — In  an  action  of  debt  upon  a  judg- 
I  ent  for  the  amount  of  the  penalty  in  a  bond,  the  plaintiir'  may  recoFor  in- 
terest  by  way  of  damages  beyond  the  penalty  of  the  bond  upon  which  tlM 
judgment  was  founded:  SmUh  v.  Vanderhoai,  10  Am.  Dec  674.  Geuerally 
as  to  the  recoTery  of  damages  beyond  the  penalty  of  a  contract,  see  (7niAam 
V.  Bickham,  1  Id.  328,  and  the  note  thereto,  in  which  the  subject  is  dia- 
cussed  at  length.  To  the  point  that  interest  is  recoverable  on  a  money  bond, 
by  way  of  damages,  beyond  the  penalty  of  the  bond,  the  principal  case  ia 
cited  as  an  authority  in  Lyon  v.  Hall,  1  £.  D.  Smith,  252;  8.  C,  in  court  of 
appeals,  8  N.  Y.  153;  QriffiHis  v.  Hardenbergh,  41  Id.  471.  So  in  Brainard 
V,  Jonea,  18  Id.  35,  it  was  held,  though  not  citing  Mower  v.  Kip,  that  a  re- 
covery against  a  surety  in  a  bond  for  the  payment  of  money  is  not  Hm't^ 
to  the  penalty,  bat  may  exceed  it  so  far  as  necessary  to  include  interest  from 
the  time  of  the  breach.  Mr.  Justice  Willard,  in  Lyon  v.  Clark,  8  N.  Y.  153^ 
says,  that  "the  apparent  conflict  in  the  cases  on  the  question,  whether  a 
plaintiff  can  recover  in  debt  on  a  penal  bond  a  sum  beyond  the  penalty, 
grows  out  of  confounding  actions  on  bonds  for  the  performance  of  covenants, 
properly  so  called,  with  actions  on  bonds  for  the  recovery  of  money  only. 
In  the  former  case  the  recovery  is  in  general,  if  not  always,  limited  by  the 
penalty,  and  in  the  latter  it  is  not"  In  Fraaerv.  LiUU,  13  Mich.  195,  it 
was  decided  that  in  an  action  against  the  sureties  in  a  replevin  bond,  there 
could  be  no  recovery  beyond  the  penalty  of  the  bond  and  costs.  Campbell,  J., 
who  delivered  a  separate  opinion,  said:  **  Where  a  debt  is  secured  as  such  by 
other  securities  besides  a  bond,  the  fact  that  a  bond  has  been  taken  will  not 
usually  affect  the  remedy  on  other  obligations.  But  there  is  no  authority 
for  allowing  any  recovezy  or  account  beyond  the  penalty,  when  the  bond  be- 
comes material.  The  only  cases  where  a  different  result  has  been  reached, 
are  where  the  bond  debtor  has  resorted  to  equity  to  obtain  relief  from  legal 
proceedings;  and  then  it  has  been  held  that,  as  he  who  seeks  equity  must  do 
equity,  he  might  be  compelled,  after  submitting  his  case  to  the  jurisdicttrv 
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of  equity,  to  do  what  wm  just  under  the  ciroamstanoes,  and  not  to  reap  ad- 
Tantage  from  a  delay  which  he  has  oansed  his  adversary  to  undergo."  After 
referring  to  a  nnmber  of  other  oases,  he  continues:  "In  Mower  v.  iTtp,  6 
Plsige^  91,  the  case  was  the  same  as  in  Clarke  v.  Lord  Ahingden,  17  Ves.  108, 
and  the  decree  was  manifestly  oorreot,  because  the  mortgage  was  oonditioned 
to  secure  the  debt,  and  not  the  penal^.  If  designed  to  go  farther,  the  case 
Is  not  sustained  by  the  authorities." 

Law  or  Imtebir  oiraaALLT.— See  a  full  discussion  of  this  subject  in 
the  note  to  StiUeek  ▼.  Freneh^  6  Am.  Dea  18& 


Thb  ATTOBmnr-QENERAL  t;.  Thb  Gohoes  Go. 

[6PAioaaH.183.] 

DiasoLunov  of  av  IirjcTKcrnoK  is  not  AuTHcmiZED  by  a  mere  denial  on  in- 
formation and  belief,  where  the  injunction  is  sustained  by  the  allegations 
in  the  bilL 

OoUBT  OF  Gbangibt  BA8  JuBiSDiOTiON  TO  Rbstkain  any  purpresture  or 
unauthorized  appropriation  of  public  property  to  private  uses,  which 
may  smount  to  a  public  nuisance,  or  injuriously  affect  the  public  inter- 


OouBT  MAT  BxflTBAiK  Intbbfxbxkos  WITH  A  Pusuo  Canal  by  Cutting 
through  the  embankment  and  taking  water  therefrom  for  private  manu- 
facturing purposes,  at  the  suit  of  the  attorney-general  upon  an  informa- 
tion filed  by  the  superintendent  of  the  canal  upon  oath,  to  the  effect  that 
he  believes  the  intended  incroachment  will  injure  public  navigation,  not- 
withstanding an  opinion  of  the  defendant,  supported  by  his  oath,  that 
no  public  injury  will  ensue. 

Injijnotion  to  restrain  a  purpresture  or  unauthorized  appro- 
priation of  the  waters  and  embankment  of  the  Erie  and  Cham- 
plain  canals.  The  injunction  was  granted  on  the  sworn  infor- 
mation of  the  superintendent  of  that  part  of  the  canals,  to  the 
effect  that  the  defendants  had  entered  upon  and  were  proceed- 
ing to  cut  through  the  embankment  of  the  canal,  which  was 
necessary  to  maintain  a  proper  elevation  of  water  therein,  for 
the  avowed  purpose  of  obtaining  a  supply  of  water  for  their 
mills,  and  that  the  canals  might  thereby  be  deprived  of  the 
necessary  quantity  of  water  and  the  nayigation  thereof  impeded. 
The  answer,  sworn  to  by  the  defendant's  agent,  admitted  that 
they  were  proceeding  to  cut  through  the  embankment,  etc. ,  but 
denied  that  the  navigation  of  the  canals  would  be  interrupted 
thereby,  etc.  The  defendants  now  moved  to  dissolve  the  in* 
junction. 

S»  Beardsley,  oUorney-generaL 

J,  A.  Spenctir,  for  the  defendants. 
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WnMOBTB,  Cltaneenor.  The  fiurf;  is  not  denied  bj  iliei 
that  the  embankment  in  question  is  a  part  of  the  Brie  and 
Champlain  canals,  and  as  sooh  belongs  to  the  people  id  the 
stafce.  The  qoestioa  is  not  jnopedj  praennted  in  Hob  nhifpa  of 
the  snity  whether  ttie  oovoral  matins  set  up  in  tiie  aiiewer  hi]f 
way  of  avoidanoe,  form  any  defense  to  the  suit.  The  matters 
thus  set  up  are  not  strictly  responsive  to  the  information;  and 
even  if  they  were  they  are  not  sworn  to  in  such  a  manner  as 
to  authorize  a  dissolution  of  the  injunction  thereon,  without 
further  proof ,  or  until  the  attorney-general  has  had  an  oppor- 
tunity to  introduce  prooiB  on  the  part  of  the  state.  A  mare 
denial  upon  information  and  belief  is  not  salBcient  to  autiioriae 
a  dissolution  of  an  injanctioUy  which  ib  sustained  by  the  allega- 
tions in  the  bill:  2  Bobin.  Pr.  213,  and  cases  there  referred  to. 
The  answer  in  this  case  is  sworn  to  by  the  agent  of  the  com- 
pany, who  swears  to  his  belief  merely,  but  does  not  prfitend 
that  he  has  any  knowledge  as  to  these  mattms.  The  daemon 
of  the  questions  arising  upon  this  part  of  the  answer  most  be 
postponed  until  the  hearing,  when  all  the  facts  will  be  properly 
before  the  court  by  the  testimony  in  the  suit. 

As  the  case  now  stands,  it  would  not  be  proper  to  permit  the 
defendants  to  proceed  and  make  an  opening  in  the  canal  em- 
bankment, for  the  purpose  of  taking  any  part  of  the  water 
therefrom,  without  the  consent,  and  contrary  to  the  wishes  of 
those  officers  of  the  state;  who  have,  by  law,  been  specially  in- 
trusted and  charged  with  the  duty  of  protecting  and  preserring 
these  canals,  and  the  uninterrupted  use  thereof,  for  the  publio. 
This  court  has  jurisdiction  to  restrain  any  purpresture  or  un* 
authorized  appropriation  of  the  public  properly  to  private  uaes» 
which  may  amount  to  a  public  nuisance,  or  may  injuriously 
affect  or  endanger  the  public  interest.  And  where  the  officem 
intrusted  with  the  protection  of  such  public  interests,  acting 
under  the  sanction  of  their  official  oaths,  believe  the  intended 
encroachment  will  prove  injurious  to  the  navigation  of  th» 
canals,  private  persons  should  not  be  permitted  to  interfera 
with  the  waters  or  embankments  of  the  canala,  contrary  to  law. 
upon  a  mere  opinion,  although  under  the  sanction  of  an  oath, 
that  the  intended  trespass  upon  the  public  rights  would  not  be 
an  injury  to  the  public.  Lord  Eldon  proceeded  on  this  principle 
in  refusing  to  dissolve  an  injunction  restraining  a  purpresture 
in  the  Thames  river,  by  Earl  Qrosvenor  and  others,  although 
there  were  affidavits  on  the  pfurt  of  the  defendants,  that  the 
public  would  not  be  injured  by  the  intended  encroachment;  the 
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proper  officer  of  the  orown  having  examined  the  case,  and  ex- 
pressed  his  opinion,  that  the  relator  was  entitled  to  the  assist- 
ance of  the  attorney-general  in  preventing  sach  encroachment: 
The  AUomey-general  ▼.  Johnson  eial.^2  Wils.  Oh.  87. 

The  injunction  in  this  case  must  therefore  be  retained  until 
the  hearing. 

IvjcnfonoN  aoaznst  Trespass  or  NtrnuNCB:  See  the  note  to  Jerome  ▼. 
J?OM,  11  Am.  Dea  M8;  see  also  Soekty  ▼.  Morris  etc*  Co,,  21  Id.  41|  and 
ffaH  ▼.  Mayor  qfAlbanif,  24  Id.  106»  and  notes  thereto,  dting  other  deoie- 
Ums  in  this  eeriee  on  the  same  point.  To  the  point  that  an  injunction  will 
lie  on  the  application  of  the  attorney-general,  or  of  the  state  in  its  own  name, 
or  at  the  soit  of  a  private  indiyidoal  who  is  specially  injured  and  oan  not 
well  be  compensated  in  damages,  to  restrain  an  appropriation  of  a  pablio 
highway  which  will  constitoto  a  nuisance,  the  principal  case  is  cited  in  Davi$ 
V.  Mayor  etc  nfNew  York,  14  N.  T.  526.  Slight  or  occasional  intermpticiis 
of  the  nee  of  a  highway  or  navigable  stream,  which  are  temporary  and  rea- 
sonable, do  not  come  within  the  rule:  PttygU  v.  Horton,  64  Id.  610,  in  which 
the  principal  case  is  referred  to  as  being  one  of  a  permanent  obstmction  of 
the  nee  of  the  canaL  It  is  cited  also  as  to  the  jurisdiction  of  equity  upon 
the  infonnation  of  the  attorney-general  to  restrain  public  injuries,  in  AUormy* 
ifeneral  v.  MaUroad  Compamiea,  36  Wis.  536,  540,  593;  see  also  similar  cita- 
tions of  the  case  in  CommomoeaUh  ▼.  PiUsburgheie.  R.  R,  Co.,  24  Pa.  St.  160; 
HwUer^s  appeal,  40  Id.  IdS;  People  v.  Low,  34  Barb.  607;  S.  0.,  22  How. 
Fr.  121;  PeopUy.  Maiyoretc  qfNew  York,  27  Id.  36;  People  ▼.  Tweedy  18 
Abb.  Pr.  (K.  S.)  82. 

DnaoLunoir  of  iNJUXonoii  is  Authobizbd  bt  an  Akswbb  denying  the 
facte  upon  which  the  plaintiff's  equity  reste:  Oibmn  v.  TiUon,  17  Am.  Dec 
806.  But  a  denial  of  the  plaintifiTs  title  in  an  answer  to  a  bill  for  an  injunc- 
tion against  waste  will  not  warrant  the  dissolution  of  an  injunoticn  a^^insl 
waste  pending  the  suit:  DwnU  v.  Waiere,  IS  U.  38a 
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AooKDBHTy  nepoDsibflity  for,  140. 

ntpoDsibility  for,  when  ariang  from  dangerous  aet|  140L 
responsibility  for,  when  arising  from  lawful  aefci  1601 

AUBN,  may  hold  lands  till  offioe  found,  233. 

AsnoincsNT  fob  Crxditobs,  stipulation  for  delay  in  tfant  of  mI^  IIL 
when  frandnlent,  110. 

AwABD,  oondnsiTeness  of,  277. 

Bona  Fidx  Pubchasxb,  in  payment  of  pre-existing  dsbl^  S2L 
Bond,  reoovery  on,  beyond  the  penalty,  754. 

GiaTUi  Qns  T&vst,  death  o(  witbont  heirs,  233. 
Chavox  of  P088SSS1011,  want  o(  when  fraadolnti  88SL 
Cbabitablx  Ubss,  bequests  to^  yalidity  of,  600. 

gifts  to,  favored,  609. 

behs  of  donor  oan  not  reclaim  property,  690. 

statute  of  43  Eliz.,  where  in  force,  699L 
Gnr,  liability  of,  to  attorneys,  628. 

may  indemnify  agents  from  liability  for  nnanthnriied  Mli^ 
OoxpBOMiSB  of  doobtfnl  right,  452. 

CovsiDiRATioK,  forbearance  to  proseonte  for  misdamMHor*  613L 
CoOTTiTDTiosr,  courts  will  inquire  into  adoption,  640l 
OoNTBiBunoK,  right  to,  72. 

OcxEPOBATioH,  alleging  existence  of,  in  complainti  87& 
Oo-TXVAKT,  action  against^  for  mesne  profltib  48& 

ouster  of,  what  is  a,  485. 

trespass^  action  of  by  one,  against  the  other,  483  486>i 

trespass,  action  of,  does  not  lie  for  withholding 
OovxNAKT  NOT  TO  Sux,  effect  of,  602. 
Cbvsltt.    See  DnroBd. 

Damaoxs,  accidental  injury,  responaibiWty  fart  ^^ 

for  animals  running  away,  149l 

for  unforeseen  injury,  160. 
Definition  of  escheat,  232. 

of  indorsement  in  blank,  287* 

of  inquisition,  233L 

of  leasee  488. 

of  ouster,  484. 
Dkuyxbt,  to  terminate  li^^t  of  stoppage  la  Itmmifii,  889L 
DxPOSRiON,  admissibility  of,  667* 


760  Index  to  the  Notes. 

DiroBCSy  CftUELTT,  apprehension  of  injniy,  674*  . 
eraelty,  bodily  harm  essential  to»  675. 
emelty,  bodily  harm  from  mental  safTering,  876L 
emelty,  bodily  violence,  instances  of »  676. 
cmelty,  by  consorting  with  lewd  women,  678L 
omelty,  by  moral  tyranny,  677. 
emelty,  dafinad,  674,  678. 
eraelty,  desoal  of  seraal  inttraoone  ia  nol^  697. 
cmelty,  effect  of,  by  the  canon  law,  674* 
eraelty,  mental  suffering,  677. 
cmelty,  motive  of,  is  immaterial,  676. 
eraelty,  provocation  to,  679. 
eraelty,  statates  r^;arding,  679. 
eraelty,  starving,  677. 
eraelty,  threats,  676. 

Rmbbat,  avoiding  in  equity,  233. 

defined,  232. 

inquisition  to  pedeet^  233. 

lien,  effect  on,  233. 

of  estate  of  eesftii  que  trtul,  233. 

when  occurs  on  account  of  alienags^  S8B. 
BzBOUnoN,  amendment  of,  872. 

exemption  of  property  of  nan^mnidpnt,  fM. 

levy  of,  on  partner's  interest,  663. 

sheriff's  return  on,  is  evidsAoe  mgnad  yvbhaHr,  III, 
Exsounov  Salb,  notice,  neoessity  o(  121. 

purchaser  must  show  judgment,  eDeodlfan,  Iflvy, 
BzBCUTOB,  pvoniBB  ]iy«  to  piqr  ontlawudidaini,  ^IL 

Fbaud,  general  plea-o^  366. 
proof  of,  1^. 
when  a  question  of  fact,  and  when  of  law,  IS6. 

Gbnx&al  Avxsaox,  wages  of  crew  when  subjeeti  o(  4fl. 
Gut,  to  separate  use  of  wife,  what  is,  and  when  Tiffid,  M, 
GBAKDOHiLDKKr,  whcu  included  in  a  devise  to  ohildm,  fTlL 
QvAMDiAV,  by  nature,  does  mt  control  pitiparty,  89. 

funds,  wbsB  pieaumed  to  be  held  as,  8Bl 

testamentary,  marriage  of  ward  of,  716. 

testamentary,  powers  o^  713. 

testamentary,  removal  oU  715. 

testamentary,  statutes  regarding,  714^  717. 

testamentary,  who  may  appoint,  714. 

ward's  release,  when  will  be  Taoated,  8Bl 

iKDOBsnaNT  vx  Blaitk,  by  one  not  a  holder  nor  pay«% 
defined,  297. 

effect  of,  in  Alabama  and  Oaliforaia,  897. 
effect  of,  in  Connecticut,  297. 
effect  of,  in  Massachusetts,  296. 
effect  of  in  New  York,  298. 
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XaDOBBHoniT  nr  Blavk,  hom  snd  where  may  bennde,  907* 

presoinplioni  jm  to  tine  cf  imiking,  296* 

proof,  as  to  time  of  making,  208. 

rales  in  different  states  regarding,  S06,  999L 
Ihjuhotion,  to  zestmin  appropriation  ol  highway,  757. 
ImnuxFui,  liability  o^  683. 

Ikqctbst  of  Ovfigx,  to  vest  escheated  Isads  in  the  rtate^  23S. 
IssaunsscTp  how  proved,  286. 

what  and  when  a  ground  for  the  exarcdse  of  the  rfght  of  rtogip^ge  in 
traiMiri^  386L 
[ysuKAVCB,  ahandonmeni  as  for  *  total  loss,  676. 

effected  by  an  agent,  567. 

overvaloation,  tffect  of,  on  open  policy,  617. 

overvalnation,  may  be  evidenoe  of  fraad,  610. 

overvaluation,  when  avoids  policy,  616. 

overvaluation,  when  does  not»void  policy,  618. 

overvaluatioii,  when  proper^  is  examined  by  agents  631. 

policy,  when  suable  by  one  not  named  therain,  Sffl. 

valuation  of  property,  when  in  the  nature  of  wanaaly,  617*  620l 
ja/nBi8T,  beyond  penalty  in  bond,  754. 

J<Ti>oiiXNT,  lien  of,  after  fevival,  704. 

LoH  on  escheated  lands,  233. 

LmxTATiov,  executor,  acknowledgment  of  dabi  bj,  4iL 

executor,  whether  bound  to  plead,  42. 

general  acknowledgment  of  wdahtsdness,  sAmI  en,  4§im 
Lost  Notk,  finder  of,  action  by«  21fi. 

recovery  on  Ttf^bA  of,  filfi. 

MAUGions  PBOBBOUxzoir,  action  f  oe,  what  will  support,  SSB^  Slfl. 
Habtib  of  Vssbxl,  authority  <^,  to  sell«  676. 
MoRTOAoa,  alienaited  paroeU,  how  subject  to  salsb  747. 

release  in  part,  effect  of,  747. 
MosTOAOix,  reoording  deed,  when  not  notioe  fto^  748. 

Nov  Ck>ifP08  MxNTis,  who  is,  88. 

Hon  by  several  to  one  of  their  muBber«  1€8. 

Oumn,  definedf  484. 

Pabtveb,  action  by,  for  his  share  of  profits,  602. 

levy  for  personal  debt  of,  how  made,  663. 
PABmsonp,  copsdlton  of,  entilled  to  prefeNBoe,  Ttt. 

levy  on  property  of,  for  individual  debt,  663. 

sheriff,  how  should  sell  under  writ  for  partner's  individual  d^bl^  iOi. 

sabrogation  of  one  partner  to  rights  of  creditor,  746. 
PATUirr  in  bank  notes,  effect  of,  116. 

FuuDXHO,  corporation  existence  or  incorporation  of,  needniilbe  nlkgad,  STI 
PoesMMoy,  rotention  of,  when  evidence  of  fraud,  363. 
PsmaiPAL  AHD  AoiNT,  sealed  contract,  how  to  be  signed,  OOw 
Pnoana,  abuse  of,  makes  one  a  trespasser  ab  laMp,  480. 

deooying  into  state  to  serve,  22S. 
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Real  Estatk,  devise  of  prooeeds  may  be  treated  as  land  or  aa  mooofi  S7. 
Rboobd  is  oonstniotive  notice  to  sabsequent  parohaaen  only,  748b 
KfiLXASB  of  one  joint  debtor,  602. 
BxPLBViN  return,  when  will  not  be  awarded,  607. 

Slandjeb,  .character  of  plaintiff  may  be  proved  in  action  tet  906» 

repeating,  when  a  cause  of  action,  266. 
Statute,  regarding  charitable  uses,  599. 
9roppAOB  IN  Transitu,  assigning  bill  of  ladings  when  eodi»  right  oC  39i. 

beginning  of  transit,  what  is,  387. 

bill  in  equity  to  enforce  right  of,  384. 

delivery,  what  sufficient  to  terminate  right  of^  388|  S89l 

effect  of  vendor's  taking  note  or  security,  387* 

factor  may  exercise  right  o^  386. 

grounds  for,  386. 

how  effected,  393, 

insolvency  of  vendee  gives  right  to,  386. 

lien  holder  can  not  exercise  right  of,  886. 

nature  of  right  of,  384,  385. 

notice,  what  sufficient  to  aooompUsh,  391 

origin  of  right  of,  384. 

part  delivery  does  not  terminate  right  o^  391. 

part  payment  does  not  defeat,  387. 

right  of,  is  paramount  to  liens,  393. 

suing  for  prioe  of  goods,  387. 

surety  can  not  exerdse  right  of,  385» 

terminating  right  of,  by  acts  of  ownenhip^  881. 

terminating  right  of,  by  attachment,  393. 

terminating  right  of,  by  carriers  becoming  agent  of  Tcndsa^  ML 

terminating  rigbt  of,  by  entry  at  oustom-house,  390L 

terminating  right  of,  by  indorsing  bill  of  ladings  399L 

transit,  beginning  and  end  of,  387-391. 

vendee  may  terminate  right  of,  389, 

warehouseman,  goods  in  hands  of,  388. 

what  gives  the  right  to,  386. 

who  may  exercise  right  of,  385. 
8TBBXTS,  rights  of  corporation  to  improve,  898. 
BUBBTT,  acts  of  creditor  to  discharge,  225. 

neglect  of  principal  to  sue,  225. 

novation  will  release,  226. 

release  of  property  held  as  security,  226. 

TiazAMXNTABT  GuABDiANs,  appointment,  by  whom  may  ba  amd%  711. 

common  law  did  not  recognize,  712. 

joint,  715. 

mode  of  appointing,  715. 

mother's  rights  are  subordinate  to^  718L 

of  illegitimate  child,  715. 

powers  of,  713. 

removal  of,  715. 

statute  providing  for,  712L 

supersede  all  others,  718L 
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TusPAfli,  by  one  oo-teouit  against  the  other,  483b 
bj  one  oo-tenant  for  destroction  of  property,  484. 
by  one  oo-tenant  for  ouater  from  property,  484. 
by  one  oo-tenant  for  nle  of  property,  484. 

Vabianox,  inunaterial,  when,  858. 

Vendob,  may  waive  condition  in  bond  for  porobaae  money,  IM, 
stoppage  in  iranmiu^  hia  right  of,  385-394. 

WARiHouaKMAir,  stoppage  in  irangUUf  of  goods  in  oharga  al« 
Wife,  attaohing  property  of,  for  hnsbaad's  debt,  48. 

gift  to,  when  valid,  103. 

hnsband's  interest  in  her  personal  estate,  47. 
Will,  fee,  what  words  will  eazry  a,  623. 
Wi'niMB,  deosassd,  erideDoe  of,  when  adrnMble^  111. 
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AGENCT. 

L  ▲GuTSEAMBbyuiagMityintlMal^lAof  "I,  A.  &,  aHontpj  ift  fast  •! 
CD.»dogruit|''eta^MidttgiMd  "A^B^afltBtof  C  D./ is  innffioiont 
•t  Uw  to  pMi  the  prinoipal'i  title.     WeUk  v.  CTitor,  83. 

Si  Tki  Aoxs  OF  A  PuraDiVT  ov  ▲  Gobporaxiov  dons  in  the  imnigiiniiiit 
of  the  bniinoM,  and  within  the  aoopo  of  hia  authority,  ara  the  acta  of 
the  corporation  itaelf.    AfarlaU  ▼.  Levee  Sieam  Cotton  Freu  Ca»  468. 

IL  AoxaT  or  Cobforahok  whoaa  object  ia  to  carry  on  a  partionlar  kind  of 
bnaineaa,  ia  limited  in  hia  agency  to  the  bnaineaa  of  the  company  ooo- 
neotad  with,  or  relating  to  aach  objeei.  Pa  ete.  Nav,  Co.  ▼.  Dandridget 
54& 

4  PlmroiPAL  Doxa  kot  Bjlhit  Coirnucr  made  by  hia  agent,  aimply  by  re- 
oeiTing  and  retaining  the  oonaideration  of  anch  contract,  nnlaai  he  knew 
on  what  accoont  the  money  waa  paid  to  him,  and  the  terma  of  the  con- 
Ua«>  OB  iHiiefa  it  waa  raoeiTed.    fd, 

AFPUCAHQN  OF  PAYMENT& 
SeePATimm. 

ABBITRATION  AND  AWARD. 

L  AwABM  CAN  HOT  Bi  Zmfuonxd  for  eztrinaio  oanaea,  other  than  partiality, 
ooRnption,  or  groaa  miabehaTior.  Error  of  judgment  on  the  part  of  the 
aibitrajtora  ia  not  a  groond  for  vncating  their  award.  Bwmpau  r.  Webb^ 
274. 

Si  AwASD  wmoH  Appiabs  vboh  Dmacrr  EviDXiroB,  or  from  a  atate  of  facta 
ahown  to  the  coort,  to  have  been  inflnenced  by  diahoneat  motirea,  or 
reokleaa  diaregard  of  jnatioe,  will  not  be  aided  in  equity.    Id. 

8L  Awabd  Snownio  on  itb  Faox  Palpablb  Mzbtaxx  of  law  or  fiust,  may 
be  impeached;  bvt  sooh  miatake  can  not  be  shown  by  eztrinaio  proof. 
Id. 

ASSIGNMENTS. 

L  DxxD  OF  AmoNiaarr  fob  Bxnxfit  of  GaBDiroBS,  executed  and  de- 
livered by  the  aaaignor,  and  reeeiTed  by  the  aaaignee,  with  knowledge 
of  ita  objeeta  and  effect^  diveata  the  grantor  of  hia  estate,  although  it 
waa  not  acknowledged  by  him.    8€uU  ▼.  Reevea^  694. 

Si  SuOQB  DxBD  Cbbatbs  A  Tbubt  foT,  and  vests  a  beneficial  intersat  in,  the 
creditora,  thou£^  they  know  nothing  of  it.     Id. 

8L  Cancellation  and  Subbbndkb  of  such  Dxxd  after  it  haa  been  executed 
and  delivered,  and  the  trust  accepted  by  the  trustee,  can  not  destroy  the 
trust,  or  impair  the  ri^^ta  of  the  eeeiuia  que  trust.    Id. 
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i.  No  Pabtioulab  Formalitt  is  NacEaaABT  to  ahow  the  aooepteoM  cf  m 

trust,  bat  acts  fairly  implying  a  oonsent  are  sufficient;  and  taking  poa* 

session  of  the  property  assigned  is  an  act  of  that  kind.     A2. 
ft.  Pbbson  Named  as  Assiokxb  in  Deed  of  assignment  may  refuse  te  ael 

as  snch;  for  no  one  can  be  made  a  grantee  against  his  wilL    leL 
C  Deed  of  Assionmszh'  fob  Benefit  of  Gbeditobs  esn  not  be  revoked 

by  the  grantor  after  it  has  onoe  taken  eflTect;  and  no  sabaeqnent  oanosQ»- 

tion  of  it  by  him  can  affect  the  rights  of  his  creditorsw    SeuU  t.  Aeesfs, 

703. 
7.  Tbust  Created  bt  tab  Exboution  of  such  Deed  is  in  the  hand  of  the 

ooart,  who  will  see  that  it  does  not  fail  for  want  of  trostees,  even  though 

the  assignees  renoonce  or  relinquish  it.    ItL 
t.  loNOBANCE,  ON  THE  Pabt  OF  THE  AssiONOB,  of  soms  of  the  reqairemeiits 

of  the  statute  and  of  the  duties  of  the  assignees,  will  not  operate  to  eel 

aside  a  deed  of  assignment,    id, 
1.  Tbtot  in  such  Case  will  be  Oakbied  into  Effbot,  although  it  he  Im- 

practicable  to  comply  with  the  statute  in  some  matten^  rather  of  form 

than  substance.    I<L 

See  Fbaudlent  Conyetanobs. 

ASSUMPSIT. 
See  Pleadino  and  Pbactic^  9«  15»  16^  IS, 

ATTACHMENTS. 

L  Lboaot  Devised  to  a  Woman,  before  she  was  married^  is  not  attachable 
for  the  debt  of  her  husband;  where,  therefore,  a  deceased  husband 
bequeathed  to  bis  wife  the  interest  of  a  certain  sum  during  her  life,  such 
interest  is  not  liable  to  a  foreign  attachment^  at  the  suit  of  a  creditor  of 
her  second  husband.     KoUnson  v.  Woelpper^  44b 

%  Tub  Removal,  by  the  Keepeb,  of  attached  property  out  of  the  state, 
does  not  dissolve  the  attachment.     Utley  v.  SnUihf  152. 

t.  Receiptob  or  Attached  Pbopebtt  can  not  contest  the  legality  of  the  oon- 
tract  on  which  the  attachment  issues,  nor  set  up  that  no  goods  were 
seized.     Morrison  v.  Bladgettf  653. 

4.  Attaching  Creditors  do  not  Stand  on  the  Samb  Footino  as  honaJkU 

purchasers;  the  latter  are  entitled  to  protection  on  account  of  the  pay- 
ment of  a  present  consideration  without  notioe;  but  the  former  are  seek- 
ing to  recover  an  old  debt,  and  the  rights  of  third  persons  are  not  affected 
by  the  attachment,  although  the  attaching  creditors  be  not  affected  by 
notice.     Dtpeyster  v.  Oould,  723. 

ATTORNEY  AND  CLIENT. 

1.  Champertt,  Contract  after  Judgment  not  Void  fob.  —  A  contraet 
between  an  attorney  and  client  that  the  former  is  to  have  half  the 
amount  of  a  judgment  for  collecting  it,  is  not  within  the  law  against 
champerty  If  made  after  final  judgment.     Floyd  v.  Goodtom,  130. 

5.  Agreement  between  Atforney  and  Client,  while  the  relatioii  con- 

tinues, by  which  the  former  secures  a  gift  or  a  larger  compensation  than 
was  stipulated  for  when  he  undertook  the  business,  is  invalid,  and  its 
enforcement  will  be  restrained.     LecaU  v.  SaUee,  249. 
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AWABDS. 

6m  ARBinLiTION  AND  AWABDfl. 

BAILMENTS. 
See  Ikvksefebs. 

BAKKBUFTOY  AND  INSOLVBNDT. 

See  AssiOOTOMTa. 

BEQUESTS. 
See  WiLUs. 

BONA  FIDE  PUBCHASEBS. 
8m  AttauhmiiuBi  4|  Frauditubnt  Gonvbtanois,  6;  MobsoaoBi  %  & 

CHAMPEBTY. 
8m  Attosnbt  and  Clibnt«  1. 

CHABITABLE  USES. 

L   Ul^nrOOBPOBATXD  SoOIVTIBS  GOULD  BXCBIVB  BlQUBSTB  tO  ofattitaUe  DIM 

prior  to  the  statate  23  Henry  VIII.,  o.  la    Burr  v.  SmUh,  164. 
t,  VoLUNTAKT  Uninooiipo&atbd  SoGiETiiEs  in  Vermont,  created  for  religioaj 

pnrpoMB,  may  still  receive  bequests  to  charitable  uses.    Id. 
t.  A  Got  o&  Gkant  to  an  Aoorboatb  Cobpobaiion,  without  any  terms 

of  inheritance,  passes  the  whole  property  in  the  thing  granted.    Id, 

4.  Thb  Law  in  Bblation  to  Charitable  Usbs  is  not  fonnded  on  43  Elis- 

abeth nor  on  any  statate,  but  existed  at  the  common  law,  and  deriyed 
its  elements  from  the  civil  law.     Id. 

i.  JuBisDiCTiON  OVER  BEQUESTS  TO  Chabitablb  Uses  resides  in  courts  of 
chancery,  and  is  derived  not  from  43  Elizabeth,  but  belongs  to  the  or- 
dinary judicial  equity  jurisdiction  of  that  court.    Id, 

C  JuBiSDiCTioN  Exercised  in  such  Cases  is  different  from  the  specially 
delegated  jurisdiction  which  the  chancellor  exercises  over  idiots  and 
lunatics,  and  over  general  charities,  and  the  visitorial  power  over  eleemo- 
synary corporations,  exercised  on  petition.     Id. 

7.  All  the  Powers  Incident  to  a  Court  or  Chancbrt  in  Great  Britain 
reside  in  the  courts  of  Vermont.    Id. 

5.  Charitable  Bequests  are  to  be  Liberally  Construed  to  carry  into 

effect  the  intention  of  the  testator;  and  where  the  intent  can  be  discov- 
ered, chancery  will  carry  it  into  execution.     Id. 

f .  Chancbrt  will  not  Suffer  an  Equitable  Interest  to  fail  for  want  of 
a  trustee  to  support  it.     Id. 

10.  That  a  Charitable  Use  is  General,  and  in  some  measure  indefinite, 
is  no  objection,  unless  there  is  an  uncertainty  as  to  the  amount,  .or  the 
general  purpose  is  so  uncertain  and  indefinite  that  it  can  not  be  executed. 
A  bequest  to  the  respective  treasurers,  "for  the  time  being,"  of  the 
American  bible  society,  and  of  other  unincorporated  societies,  was  sus- 
tained.   Id. 
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11.  PXBPsriTiTTy  What  is  not. — ^AduviMof  money  to  be  kept  at  interest,  and 
the  interest  to  be  applied  to  a  particalar  charitable  pnipose,  does  not 
create  a  perpetuity  repugnant  to  tiie  common  law.    Moon  r.  if oore,  417. 

12.  Mortmain  Acts  of  England  were  never  recognised  as  the  law  of  Kcn- 
tncky  and  Virginia.    Id, 

IZi  DxYiSES  TO  CoBFORATiONB  ABM  NOT  FtBBiDDBN  by  the  Kentooky  stat- 
ute of  wills.    Id. 

14..  CouBT  OF  EQUixif  MAT  BswoBCK  A  Trtox  mtlftpmikmAj ot  the  statute  of 
43  Eliz.  if  it  b  defined  by  the  donor  ss  as  to  enable  the  court  to  ascertaia 
and  apply  it  according  to  legal  rules.    Id, 

16.  Bbquest  fob  Cha&itablb  Pubpos^— Where  a  testator  empowers  his 
executors  to  sell  his  estate  and  directs  a  certain  portion  of  it  to  be  ooa- 
verted.  into  a  fund  "for  educating  some  poor  orphans"  of  a  particular 
county,  "  to  be  selected  by  the  county  court,  who  are  the  guardians  of 
such,  and  to  be  confined  to  socfa  as  are  not  able  to  educate  themselves, " 
saoh  fnnd  to  be  loaaad  out  at  interest  and  vsadered  **»  pstpstual  ftmd  "* 
and  the  interest  only  so  applied,  the  trust  thereby  created  is  sufficiently 
certain  for  judicial  recognitian  and  enfiotcement,  independently  of  ths 
statute  of  43  Eliz.     Id. 

1(L  If  thkrb  is  not  Sufficient  Ckbtaintt  as  to  thb  Bsneficiabixs  in  sncb 
a  case  to  enable  a  court  of  equity  to  enforoe  the  execution  of  the  power. 
the  court  will  at  least  not  interpose,  on  the  application  of  the  heirs  to 
prevent  its  execntioo.     Td, 

17.  Statutb  of  43  Euz.  is  in  Fobce  in  Ekntugky  so  far  as  it  operates  to 
give  validity  to  charitable  gifts  not  otlierwise  valid,  and  cures  such  be- 
quest for  the  education  of  the  poor  orphans  of  a  county,  if  it  should  bs 
deemed  defective  by  the  common  law.    Id, 

18.  Objects  of  the  Statute  of  43  Eliz.  discussed.    Id. 

10.  Coubt  of  Equitt  has  Jubibdiction  unbeb  that  Statute  to  enforce  tfaa 
trust  created  by  a  bequest  for  the  education  of  the  poor  orphans  of  a 
particular  county,  made  valid  by  the  statute,  and  if  not,  it  would  not  in- 
terfere against  the  beneficiaries,    fd, 

20.  Statute  of  43  Euz.  is  in  Fobce  in  Massachusetts,  so  far  as  to  de- 
termine what  gifts  are  to  charitable  uses.     Sanderson  v.  JThUe,  591. 

21.  Gifts  to  Charitable  Uses  are  Highly  Fatobed  in  law,  and  where 
a  literal  execution  is  impracticable  or  inexpedient  in  whole  or  in  part, 
they  will  be  carried  into  effect  so  as  to  accomplish  the  general  purpose  of 
the  donors,  so  far  as  that  purpose  can  be  ascertained  and  aa  nearly  as 
circumstances  will  permit.     Id, 

22.  Heibs  of  the  Donob  can  not,  because  of  Neglect,  misapplication 
of  funds,  or  other  breach  of  trust,  in  such  cases,  call  upon  a  court  of 
equity  to  declare  a  resulting  trust  in  favor  of  themselves,  and  no  bene* 
fioial  interest  accrues  to  them  from  a  non-execution  of  the  trust.     Id, 

23.  Tbustees  of  a  Chabttable  Bequest  mat  Bbcohs  Incobfobateo, 
though  the  will  does  not  expressly  provide  for  their  incorporation,  where 
the  object  of  the  gift  is  in  its  nature  lasting,  and  it  is  obviously  in 
aoQ^  with  the  testator's  intention  that  there  should  be  perpetual  sue* 
cession.     Id, 

24.  Heibs  of  the  Founbeb  of  an  Eleemostnabt  Gorpobation  have  no 
visitorial  power  where  the  trustees  are  not  themselves  objects  of  the 
donor's  charity  and  are  vested  by  the  founder  with  a  general  control. 
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•Qperintendence,  and  management  of  the  trust,  which  in  effect  gives 
them  the  power  of  visitors;  as  where  a  sum  of  money  is  bequeathed  to 
certain  trustees  and  their  successors,  who  afterwards  become  incor* 
porated,  in  trust,  to  invest  the  same  in  such  secure  manner  as  they  shall 
think  best,  and  to  apply  the  income  to  the  pay  or  maintenance  of  a 
faithful  and  competent  instructor  in  a  certain  school  to  be  established 
by  them,  for  pious  and  indigent  yoath,  and  authorizing  the  trustees  and 
their  successors  "  to  make  from  time  to  time  such  rules  and  regulations 
as  they  may  believe  best  adapted  to  insure  success."  Id, 
25w  Bill  bt  the  Hurs  in  such  a  Case  to  Compkl  thb  Trustsxs  to  a 
discovery  as  to  their  investments,  and  to  an  execution  of  the  trust,  will 
not  lie.    Id. 

COMMON  CARRIERS. 

!•  Thx  Mastkr  avd  Ownxrs  op  a  Stsai!£BOat  are  not  liable  for  the  theft 
of  a  package  of  money  brought  on  board  by  a  passenger  and  retained  by 
him  within  his  personal  custody,  no  oompensatlon  for  the  carriage  of  the 
package  being  paid.     Wticooi  v.  SUamboai  Philadelphia,  436. 

&  Thb  Clkrk  ov  a  Steamboat  has  not  authority,  by  receiving  from  a 
passenger  a  package  of  money  brought  on  board  by  the  latter,  for  saf ^ 
keeping,  to  bind  the  master  and  owners.  The  contract  in  snch  case  Is 
merely  one  between  derk  and  passenger.    Id, 

COKSIDERATION. 
See  CovENAirrs  is  Dun. 

CONSTITUTIONAL  LAW. 

1.  BiooKHOLDEBs  UKDKR  AN  Oeioinal  Chabtrb  can  not  be  ousted  of  thelff 
rights  by  a  subsequent  legislative  act  amending  the  charter.  Boiadere  r. 
CUkens'  Bank,  453. 

Si  Thb  President  and  Dirbotors  of  a  Bank  can  not  accept  an  amended 
charter,  the  result  whereof  would  be  to  deprive  stockholders  in  the  in- 
stitution of  their  rights  as  such;  as  where,  after  free  colored  persons  had 
become  stockholders  under  an  original  charter,  a  subsequent  charter  was 
granted,  in  which  the  right  of  holding  stock  is  confined  to  free  white 
citisens.    Id, 

X  Sdpreue  Court  has  Power  to  Determine  whether  or  not  amendments 
to  the  state  constitution  have  been  legally  proposed  and  ratified  by  the 
legislature,  in  the  manner  prescribed  by  the  constitntion.  State  v.  Me- 
Bride,  636. 

4  "Word  "House,"  as  Applied  to  a  Branch  of  the  Legislature,  means 
a  number  of  members  sufficient  to  constitute  a  quorum  to  do  businessi 
and  an  amendment  to  the  constitution,  ratified  by  two  thirds  of  a  ma- 
jority of  all  the  members  elected,  is  ratified  by  two  thirds  of  that  house. 
Id. 

(k  Amendment  Vaoatino  Oitices  op  Judges  of  the  dronit  courts  of  this 
state,  is  an  independent  amendment,  and  is  capable  of  standing  alone. 
Id. 

CONTRACTS. 

L  One  who  Calls  in  a  Phtsioian  to  attend  a  female  who  was  brooght  np 
in  his  house,  but  whose  time  was  her  own  on  arriving  at  age^  is  oijglBaltjf 
Am.  Dm.  Tol.  ZZ1X-4S 
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liable  to  pay  for  the  attendance,  espeeiany  where  other 

combme  to  ihow  that  the  defendant  expected  to  pay.    (Tlark  r.  Wdier^ 

man,  160. 

Si  Ik  Conbtbitiko  a  GoMTRAor  to  deliver  a  epeoified  quantity  of  com  and 
fodder  "as  early  next  fall  as  the  same  will  be  dry  enough  to  hoaaOp  un- 
avoidable accidents  only  excepted,"  the  failure  of  crop4,  arising  from 
dronghtp  will  not  be  deemed  an  accident  excusing  the  non-petf  onnanoe  of 
the  contract.    MeOehee  v.  HiU,  277. 

S.  Pabt  PsBFORif  ancb  OF  AN  Entibb  Contbact  need  not  be  accepted.    Id, 

4.  Vbnbss  BfusT  Show  that  hb  was  Bbadt  to  Pay  according  to  the  stipa* 

lations  of  his  contract  of  purchase,  before  he  can  sustain  an  action  ligrfnat 

the  vendor  for  non-performance,  and  this  is  true  whether  the  vendor  wis 

ready  and  able  to  perform  or  not.    LL 
ft.  Thb  (^mpbouisb  of  a  Docbtfitl  Claim  is  sufficient  consideration  lor  • 

contract.    Pdree  v.  Kew  Orlecuw  Building  Co,,  448. 
(L    Pabtv  fob  Whom  Sbbtiois  abb  to  bb  Pbbiobmbd  under  a  oontraoi  is 

not  bound  to  pay  for  them  until  they  are  rendered.    Pc^  etc  Kmk  Ook 

V.  Da$idridge,  643. 

7.  COVBNANT  NBVBB  TO  SUB  ObB  OF  TwO  JoiVT  AKD  SbVBBAL  PBOViSOBS  in  B 

note  does  not,  like  a  release  to  one^  discharge  the  other  obligor.    Oood- 

now  V.  Smith,  600. 
8.  Such  a  Covenant  is  a  Good  Defensb  to  the  covenantee  in  an  actioQ 

against  both  promisors  on  the  note,  but  the  plaintifl^  under  atai.  18M^ 

0. 188,  is  entitled  to  judgment  against  the  other  pronusor.    /d. 
8l  Patmbnt  of  Half  thb  Notb  befobb  Ditb,  and  taking  at  per  the  note  of 

a  third  person  indorsed  by  the  plaintiff  without  recourse^  for  a  flBall 

•am,  constitute  a  sufficient  consideration  for  such  a  oovenantb    /dL 
IOL  CoMPOUNBiiro  A  liiSDBMBAHOB  is  an  illegal  oonsidflntion  for  b  Doiib  «id 

avoids  it.    J<mm  v.  Biee,  612. 

See  AoBNor. 

CONTBIBUnOK. 
See  EQumr,  2. 

COBPOBATIONS. 

h  That  Plaintiff  n  a  Cobpobation  Kbbd  not  bb  Auj»bd  whan  it  nta  Ib 
its  oorpofate  name.    Harria  v.  MuM$gtim  ^fg.  Co.,  S72. 

f.  Onb  Mbmbbb  of  an  incorporated  company  can  not  ralcase  a  debt  doe  il 
Id, 

5.  Plba  that  a  Cobfobation  has  bben  Dubolybd  by  the  acta  of  its  bmbi* 

bers,  is  insufficient,  without  showing  what  those  acts  were.    Id 

4  Cobpobations  undbb  thb  CoDBare  declared  to  be  inteUeotoal  beings^  dif- 
ferent and  distinct  from  the  persons  who  compose  them,  with  ri^ta  aad 
estates  beyond  the  control  of  the  individual  corpontora.  Pelros  t.  ifew 
OH^oMi  BuUding  Co.,  448. 

(L  CoNTBAOT  CAN  NOT  BB  BINDING  OB  a  Corporation  mJees  binding  on  evaty 
member  thereof.    Id 

A.  Act  of  Majobitt  of  corporators  does  not  bind  minority,  if  it  has  not  baas 
expreased  in  the  form  pointed  out  by  law.    Id 

7*  Idbm.— Act  of  Stookholdebs  at  a  Mbbtin€i»  wherein  only  a  minority  of 
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the  stock  was  represented,  is  void,  and  can  not  be  ratified  by  the  subse- 
quent assent  of  the  holders  of  a  majority  of  the  stock,  if  this  assent  bo 
given  elsewhere  than  at  a  meeting  of  the  stockholders.    Id, 

8.  Act  op  Majority  op  STOcfKUOLDERS  Expressed  Elsewuibe  than  at  % 
meeting  of  stockholders,  as  where  the  assent  of  each  one  is  given  sepa- 
rately and  at  different  times,  is  not  binding  on  the  corporation.    Id. 

9L  Wbethbb  a  Dutt  Imposed  bt  Law  on  a  corporation  is  directory  or  essen- 
tial to  the  enjoyment  of  some  of  their  rights,  must  be  determined  by  its 
nature  «'md  object,  by  the  public  convenience,  and  by  the  legislative  in- 
tention.    Middle  Bridge  Prop'rs  v.  Brooke,  610. 

10.  Regulation  that  a  Toll-road  Company  should  keep  the  rates  of  toll 
constantly  exposed  to  view,  is  mandatory;  and  if  not  complied  with,  de- 
prives the  company  of  the  benefit  of  the  penalty  for  passing  without 
paying  tolL    Id, 

11.  Company  whose  Charter  Limits  it  to  the  pursuit  of  particular  objects 
therein  specified,  can  not  contract,  nor  empower  its  agent  to  oontraeti  in 
reference  to  objects  differing  essentially  from  those  so  specified  in  the 
charter.    Pet,  etc.  I^av.  Co.  v.  Dandridge^  643. 

See  AaxNOY,  2,  3;  CHABiTABUi  Uses:  Constitutional  Law,  1«  2;  Mumcs- 

PAL  COBPOAATIONS. 

COSTa 

Oom  AGAINST  Sureties  of  the  claimant  of  property  can  not  bo  awaided  ia 
a  proceeding  to  try  the  rights  of  property.    Hooper  t.  PaUr^  268, 

CO-TENANCY. 

L  A  Tenant  in  Common  op  the  Fee  is  liable  to  aa  aoooont  for  wastes  if 

he  oats  timber  and  clears  woodland  on  the  estate  to  an  extent  beyond 

that  of  his  interest  in  the  fee.    Johneon  v.  JokneoUf  72. 
&  A  Tenant  in  Common  op  a  Mill  can  not  bring  trespass  against  his  oo- 

tenant,  on  the  ground  that  the  latter  entered  into  the  ezdasive  oooo^ 

pancy  of  the  milL    Porter  v.  Hooper,  480. 
S.  Trespass  por  the  Mesne  Propits  by  a  tenant  in  common  can  not  ba 

maintained  without  an  actual  ouster.    Id. 
4  For  Destroying  the  Common  Property,  trespass  lies  by  one  oo-tenwl 

against  another.    Herrin  v.  Eaton,  499. 
fk  Trespass  Quaes  Clausum  will  not  Lie  by  a  tenant  in  **'—»"*^  of  fauid 

agidnst  his  oo-tenant.    Duncan  v.  Sylvester,  612. 

COVENANTS  IN  DEEDS. 

h  CoiraiDERATioN  OP  NATURAL  AppEOTiON  will  snpport  a  covenant  of  waiw 
xanty  in  a  deed  by  way  of  advancement,  from  a  grandfather  to  the  hus- 
band of  Ids  granddaughter,  and  an  action  may  be  maintained  for  a  breach 
of  such  warranty. .  Hanson  v.  Buckner,  401. 

Si  Valuable  Consideration  expressed  in  such  a  deed,  with  interest*  1%  it 
seems,  the  measure  of  damages  for  a  breach  of  such  wanmnty.    Id, 

t.  Voluntary  Conveyance  to  a  Child  or  grandchild  of  the  grantor,  ha 
being  indebted  at  the  time,  is  fraudulent  in  law  as  to  such  pre-existing 
debts,  without  regard  to  the  amount  of  the  debts  or  of  the  property  con* 
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▼eyed,  or  to  the  gnmtor'B  cxrcomstancefl  cr  intentions  in  mfclrfng  tlie 
vcyance.  Id, 
4.  EyicnoK,  to  Constitutb  a  Breach  of  a  covenant  of  warranty,  is  anffl- 
ciently  proved  by  showing  a  sale  of  the  land  under  a  decree  against  the 
grantor,  a  confirmation  of  the  report  of  sale  by  the  courts  and  a  yielding 
up  of  possession,  and  purchase  of  the  title  by  the  warrantee,  without  aa 
actual  removal.     Id. 

CRIMINAL  LAW. 

Thbowuto  a  Cabcass  into  a  Well,  thereby  cormpting  the  water*  ii  an  in> 
dictable  offense  at  coomion  law.    Stale  v.  Bucbnan,  640. 

See  iNDicraiENT. 

DAMAGES. 
See  CoTENAKTS  IK  Deeds,  2;  Landlord  and  Tenant,  7;  Slander,  8. 

DEEDS. 

1.  The  Admission  of  the  Receipt  of  a  Consideration,  expressed  in  a  deed, 
can  not  be  contradicted,  in  the  absence  of  circumstances  of  firaud;  but 
considerations,  in  addition  to  that  expressed,  may  be  proved.  Gitt  t. 
Davis,  89. 

12.  Least  Certainty  in  Description  in  deed  must  yield  to  greater  certainty. 
Benedict  v.  Oaylord,  299. 

'Z.  Description  of  Lands  as  being  bounded  by  certain  specified  proprietora 
must  yield  to  another  description  in  the  same  deed  by  known,  visible^ 
permanent,  and  well-ascertained  monuments,  and  courses  and  distanoes^ 
because  the  latter  description  is  more  certain  than  the  former.     Id, 

4.  Lands  Bounded  bt  a  Pond  extend  to  the  margin  of  the  water  as  existing 

when  the  conveyance  was  made,  whether  raised  by  a  dam  or  lowered  by 
widening  the  outlet  of  the  pond.     Bradley  v.  Bice,  501. 

5.  To,  From,  or  Br  are  words  of  exclusion  unless  by  necessary  implieatioii 

they  are  manifestly  used  in  a  different  sense.     Id, 

6.  Receipt  in  Deed  is  not  Conclusive;  and  where  a  question  is  raised  as  to 

the  payment,  parol  evidence  may  be  admitted  to  show  by  whom  it  was 
made.    Depeyster  v.  Cfotdd,  723. 

DEPOSITIONS. 
See  Evidence,  10,  16. 

DETINUE. 

1.  Detinue  can  never  Lie  against  One  who  was  never  in  poMession  of  tha 

property  sued  for.     Allen  v.  Ilarlan,  205. 

2,  Detinue  against  an  Executor  for  property  destroyed  or  converted  by  hia 

testator,  or  in  the  possession  of  a  co-executor,  can  not  be  sustained,    /d. 

S.  Detinue  for  Property  in  the  Possession  of  an  Exboutor,  although  it 
was  first  taken  and  detained  by  the  testator,  is  maintainable,  and  tba 
judgment  and  process  should  be  against  the  executor,  snd  not  against 
the  estate.    Id, 

4.  An  Action  of  Detinue  mat  be  Revived  agsinst  the  executor  of  the  de- 
fendant on  the  death  of  the  latter;  but  the  sctrs  /ados  must,  in  soeh 
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•oggMt  that  ibe  property  has  oome  to  the  poflsessioii  of  toe  ezeeator. 
If  ihiB  taggeetion  provee  tme,  jadgment  will  go  against  the  executor 
personally  for  the  property  or  its  value,  and  de  b<mi$  UaUUorU  for  the 
danuM<ee  from  the  date  of  the  detention  hy  the  testator  to  the  return  ol 
the  verdiot    Id. 

DEVISES. 

See  Wills. 

DIVORCR 

L  DiTOBCX  WILL  BB  DsNiSD  where  the  conduct  alleged  as  ground  therefor 
was  provoked  by  the  actions  of  the  libelant.    Poor  v.  PooTf  664, 

f.  BzTRKMK  Cruxltt  \m  not  austerity  of  temper,  petulance  of  manners^  rude- 
ness, lack  of  attention,  or  sallies  of  temper,  if  there  be  no  threat  of 
bodily  harm.    Id, 

S.  AvT  Willfol  MisooiTDUcr  of  thb  Husbaitd  which  endangers  the  life  or 
the  health  of  the  wifis,  which  exposes  her  to  bodily  hazard  and  intoler* 
able  hardship,  and  renders  cohabitation  unsafe,  is  extreme  cruelty.    Id. 

^  Idem.— Maitt  Acts  are  not  Nbobssabt  to  constitute  such  cruelty;  when- 
'  ever  force  and  violence,  preceded  by  deliberate  insult  and  abuse,  have 
been  once  wantonly  and  without  provocation  used,  the  wife  can  hardly 
be  considered  safe.    Id. 

ft.  Thb  Cbusltt  Latiko  a  Lboal  Fouitdation  for  a  divorce  must  be  iin« 
merited  and  unprovoked.    Id, 

DOWER. 

1.  Thb  Wifb  oan  hot  bb  Eiowwvd,  in  the  estate  held  by  her  husband,  aa 
trustee.     Thomption  v.  Murray,  68. 

Si  Qbkbbal  Ebputation,  Couabttation,  and  acknowledgment  are  sn£fioieiit 
evidence  of  marriage  in  all  cases  except  in  actions  for  criminal  conversa- 
tion, and  in  prosecutions  for  bigamy,  and  are,  therefore,  suffielent  in 
cases  of  dowur.     Sdlman  v.  Botoen,  524. 

S.  Ck>URT  OF  Equitt  is  thb  only  Forum  in  which  widow  can  recover  from 
the  alienee  of  her  husband  damages  for  the  detention  of  her  dower.    Id, 

H  KiooYBBT  AT  Law,  bt  Widow,  of  dower,  does  not  preclude  her  from 
afterwards  recovering  the  rents  and  profits  in  equity.    Id, 

5.  Statutb  of  Limitations  dobs  not  Bab  Widow's  Right  of  Dowxr* 
and  can  not  therefore  bar  her  right  to  recover  the  rents  and  profits, 
although  the  latter  are  sought  in  a  separate  suit.     Id, 

ft.  Rbnts  and  Profits  arb  Decrebd,  in  such  case,  from  the  time  of  de- 
mand made,  and  are  estimated  according  to  the  improved  value  of  the 
premises  from  the  time  the  improvements  were  made.     Id, 

7.  Elbction  of  Widow  to  Accept  Leoact  in  Lieu  of  Dower,  What  Con- 
STiTXTTES. — To  constitute  an  election  by  a  widow  to  accept  a  legacy  be- 
queathed to  her  in  lieu  of  dower,  there  must  be  some  decisive  act  on  her 
part,  with  knowledge  of  her  situation  and  rights,  or  there  must  be  an 
intentional  acquiescence  in  such  acts  of  others  as  are  not  only  incon- 
sistent with  her  claim  of  dower,  but  render  it  impossible  for  her  to 
assert  her  claim  without  prejudice  to  the  rights  of  innocent  persons. 
Engliiih  v.  English,  730. 

ft.  SiONiNo  Application  to  Legislature  for  Sale  of  the  real  estate,  U 
enable  the  executors  to  carry  out  the  testator's  intentions,  is  not  sufii* 
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dflnt  evideiiM  of  an  election  in  law,  where  snch  appliostion 
presented  to  the  legislatare  or  acted  upon;  nor  is  the  filing  of  an 
to  a  bill  in  chancery,  assenting  to  a  decree  for  the  sale  of  such  raal  esfeite 
to  carry  into  effect  the  tmsts  of  the  will,  one  of  which  was  the  paymeDft 
of  the  annuity  bequeathed  in  lieu  of  dower,  where  the  widow  who  •• 
signed  was  merely  quiescent  in  the  matter.    Id, 

DUBESa 

Moinr  Paid  uitdxb  a  Moeal  GoMPUXiSioir  to  obtain  pixyperty  imprapsrij 
detained  is  not  a  voluntary  payment.  Nor  is  the  prinoipb  aflbeted  hf 
the  fact  that  the  payment  was  made  poisnant  to  a  written  promiMu 
Ckamherkim  r.  Rted,  606. 

IBASKMKNT8  AND  SBBVITUDES. 

L  UiroEAiniD  Saaz>im  ov  a  Bioht  ov  Wat  may  be  anneaced  to  a  partieakr 
messuage  or  olose,  either  by  eiprws  stunilatioii  or  nsosMaxy  inplioatioBf 
aooQiding  to  the  oooasioii  of  the  grant.    JTtrittom  t.  Sharps  67. 

&  Obantob  09  8D0H  BiQBT  09  Wat»  by  conveying  full  pririkta  of  iHgiia^ 
egress,  and  regress,  puts  his  right  thereto  exaotly  on  a  fooUng  with  tha* 
of  his  grantee  as  »oo-teiiant;  and  therelore  he  can  not  aftervaidi  mm 
his  ongranted  residue  in  a  manner  diflhrent  from  that  contemplated  and 
cMoQsly  intsnded  by  the  parties  at  the  time  the  gmnt  waa  madsw    /dL 

See  WAXXB-oouBsn,  4, 6^  (L 

BJBOIMBNT. 

PkUBf  JUU8  ItaiAin>  oiv  FoflansiONy  Wbbi  Nmsbiabt  nr  Braoxmrai-* 
Where  one  of  the  defendants  in  an  aeticn  of  ejectment  enterad  midsr  an 
agreement  to  pnzohase,  and  while  in  possession  leaaed  a  part  of  tiia 
pnmises  to  the  other  defendant,  the  Tender  can  not  cost  either  of 
without  a  previons  demand  of  the  possession  i  and  ssrviee  of  n 
tlon  in  ^jeotment  is  not  equivalent  to  anoh  n  demand.    Dm  t.  ITeil* 

ELBCmON. 
See  Down,  7;  Willi,  %  S. 

EQUITT. 

1.  A  DmonvB  Oonyetanob  will,  in  equity,  be  aiaontsd  as  an  agrssnsnt 
for  a  conreyance,  in  order  to  effectuate  the  intention  of  tiia  partiesi 
therefore,  a  conveyance  by  an  agent  nugatory  becanse  pminssfng  to  pass 
the  title  from  himself,  will,  where  there  was  ample  antfaocity  in  the  agent 
to  bind  his  principal,  had  the  conveyance  been  in  proper  fonn,  be  «»- 
onted  in  equity  as  an  atpreement  of  the  piincipaL     WdA  v.  {TsAcr,  63. 

%  CkWTBiBunoK  AMONG  DovxBB,  for  the  discharge  l^  one  of  n  bnrdon  in- 
cident to  the  entire  property  ol  their-common  donor,  will  not  beenfcroed 
where  the  donor  retained,  alter  the  gift,  sufficient  property  to  satisfy 
the  burden,  and  to  which  it  might  have  been  remitted  by  proper  pco- 
ceedingB;  therefore  one  of  several  donees,  who  has  had  the  proper^ 
given  him  seized  under  execution  issued  against  his  donor,  and  tfaera- 
npon  sold,  is  not  entitled  to  contribution,  where  the  donor  had  propsttf 
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amtpk  todiiohaig0  the  exaoatioii,  and  to  whioh  the  exeontioa  creditor 
mi^t  h»Te  been  compelled  to  rcBort     Thom^pwn  ▼.  Murray ,  68. 

t.  A  Bill  ov  Rstitob  is  kot  always  KicsaaABT  where  the  execation  of 
a  fonner  decree  ia  eonght;  that  relief  will  be  allowed  upon  a  bill,  not 
one  of  ravlTor,  where  the  biU,  beaidea  the  fonner  decree,  introdnoea 
much  other  new  matter.    Joknaon  v.  Johnson^  72L 

«•  Bill  doxs  hot  Lia  to  Cobbkot  a  Mistake  in  a  decree  whereby  a  larger 
som  ia  given  than  the  coort  intended,  the  party  aggrieved  having  an  ad« 
eqnate  remedy  by  a  direct  application  to  the  court,  or  1^  appeal*  or  eer- 
tknarL    King  v.  Vaughan,  104. 

fk  Wkeei  Coicplainabt*8  Wastt  or  Equctt  Affbabs  on  the  lace  ol  the 
bO]»  no  relief  will  be  granted  thoagh  the  defendant  anawem  inatead  of 
damorriag.    CoUUt  v.  Jan$8p  216. 

C  OoviT  or  Equitt  will  hot  Assumb  JusuDionoH  ovbb  a  Oobtbact 
merely  beoaoae  itrelatea  to  good-will;  and  a  bill  claiming  danagea  te 
Hm  violation  ol  aneh  a  contraot*  when  ample  and  appropriate  redraaa  can 
be  loand  in  a  ooort  of  law,  will  not  be  anstained  by  tlua  coort  Zeigitr 
T.  SaUmWt  584. 

T«  SUFFIXMBHTAL  BUX,  WhBV  ADDmOHAL  BbLIBF  MAT  BB  SOUOBV  ST.— 

Where  a  bill  Ui  filed  1^  a  mortgagor  againat  the  mortgagee,  before  tiia 
aortgage  la  due,  for  an  injunction  to  stay  waate^  the  oomphinaat  may, 
after  It  haa  become  due,  file  hia  anpplemental  bill  to  have  the  equity  ol 
redemption  foredoaed,  and  the  mortgaged  premiaea  add.    AUm  t.  Tof* 

far,  721. 
t.  Mbbblt  FdBKAL  Pabtt  to  Obiout al  Bui.  need  not  be  made  a  party  to 

the  aapplemental  bill,  where  the  new  matter  charged  therein  doea  nol 

alfeothiarii^ta.    Id. 
fL  LiuLTB  or  CouBT  SHOULD  BB  Qbtaibbd  to  file  aapplemental  bQl;  bol 

where  no  objeetkm  ia  taken  on  tlua  ground,  it  will  be  conaidared  ae 

waived  by  the  vbluntazy  appearance  of  the  defendant.    Id, 

Sea  Obabixablb  Usbi;  Lost  ImiBuiiBHn;  limAKB;  Sraomo  FAbiobii* 

AHOB. 

ESCHEAT. 

L  iBBOBMASiovfOBAvIiiiBiXBiOHlaaremedyfbr  treapaai  on  the  lands  ol 
tiM  eomnonwealtfa,  and  can  never  be  maintained  nnleaa  the  state  or  the 
Ung  haa  once  had  the  posaeesion.    CommonweaUh  v.  HUe,  226. 

Si  Tee  Knra  ob  tbb  Sxatb  oan  Aoquibb  Possbssioh  of  eeoheated  landaonty 
1^  acme  matter  of  record.    Id. 

8L  Ivqubsts  or  OinoB  were  deviaed  to  afford  authentic  evidence  of  the 
ri^kta  of  the  king  where  they  are  baaed  uponmattera  inpait^  but  if  there 
be  any  one  in  poaaeeeion  of  eacheated  lands,  the  king,  even  after  office 
fooMl,  ii  not  in  poaeoerion  tiU  aeisnre  by  hii  officer.    Id. 

4b  Ir  B  A  Good  DBrsMSB  to  ak  iHioBKATioir  iob  av  ImBiraiOH  that  the 
pceeeenon  was  not  in  the  king  by  inquest  of  office  becaoie  there  was  an 
adveree  poeeemion  held  by  another.    Id. 

&  IVQunniDNS  i>«^Aine  RiooBDS  Only  whcu  duly  returned.  Before  soeh  re* 
torn  the  title  of  the  crown  waa  incomplete.    Id. 

6.  iBQunmoNS  mubt  be  Betvrited  to  a  Coubt  or  Bioobd,  where  they  can 
be  conteeted  by  traverse,  or  morulraru  de  droU,  or  petition  of  right,  and 
if  anch  return  ia  not  shown,  the  inquisition  can  not  be  given  effect    Idm 
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T.  PoeaMPoy,  wiTaauT  Pmwmbb  ay  Trru^  li  not  sufficient  to  aToid  aa  !»■ 
quisitioiL    Id. 

ESTOPPEL. 

L  Eropfxl  is  DxEiOED  Waivxd,  IV  HOT  Pleaded,  or  tftken  advantage  of  hf 
objection  to  the  testimony  which  it  would  operate  to  exelndeb  where  that 
coorae  is  iiroper.    Hanwn  t.  Buckner^  401. 

%  Qbakteb  is  not  Estofped  fbom  Showino  that  the  deed  was  Tolnntaij 
nnder  which  he  claims,  slthough  a  valaable  consideration  is  expressed 
therein,  where  by  reason  of  its  being  voluntary  the  land  is  decreed  to  be 
sold  to  pay  a  pre-existing  debt  of  the  grantor,  and  an  action  is  brongfat 
on  a  warranty  contained  in  the  deed  against  the  grantor's  executor  and 
devisees,  the  estoppel  being  discharged  by  the  grantor^s  default  in  not 
paying  the  debt.    Id, 

EVIDENCK 

!•  The  Principal  is  a  Competent  Witness  vos  the  Subxtt  to  prove  an 
agreement  by  which  the  liability  of  the  latter  is  diBcharged.  Stitde  t. 
Boyd,  218. 

%  Pabtt  to  a  Suit  is  a  Competent  Wixnbss  to  prove  diligent  search  for, 
and  loss  of  a  will,  deed,  or  other  paper,  for  the  purpose  of  authorising  tha 
reception  of  secondary  evidence.    Apperson  v.  CoUrell,  239. 

t.  Parol  Evidence  is  Admissible  to  Vart  the  prima  fade  effect  of  an  in- 
dorsement in  blank,  by  showing  an  oral  agreement  made  by  the  partiea 
at  the  time  of  the  indorsement;  and  such  agreement^  when  shown,  wiU 
be  treated  as  though  written  over  the  indorser*s  signature.  Perima  v. 
CaiUn,  282. 

4  Parol  Evidence  not  Admissible  to  control  the  legal  efiect  of  a  deed,  nor 
to  show  that  a  description  which  the  law  will  disregard  ought  to  prevaiL 
Benedict  v.  Oayhrd,  299. 

ff»  Where  there  is  an  Erasure  or  alteration  in  an  instrument  under  whidi 
a  party  claims  title,  against  his  interest,  the  law  does  not  presume  that 
it  was  improperly  made,  so  as  to  throw  upon  him  the  burden  of  account- 
ing for  it.    Bailey  v.  Taylor,  321. 

6b  JuRT  MUST  Determine  in  such  case,  from  all  the  circumstances,  whether 
the  eramre  or  alteration  was  made  before  or  after  the  execution  of  the 
instrument;  and  if  after,  whether  it  was  with  the  assent  of  the  adverse 
party;  and  consequently,  whether  it  rendered  the  instrument  invalid  or 
not    Jd. 

7>  Apparent  Variance  between  an  instrument  introduced  in  evidence  from 
the  one  set  out  in  a  pleading,  is  obviated  by  the  failure  of  plaintiff  to 
object  to  its  introduction,  such  failure  being  deemed  a  confession  that 
the  instrument  in  evidence  is  relevant  to  the  issue.  Leidig  v.  Bavf$un, 
354. 

8.  A  Variance  between  an  Instrument  offered  in  evidence  from  that  set 

forth  in  the  pleadings,  where  this  latter  is  not  of  the  foundation  of  the 
action,  is  immaterial,  unless  it  be  of  suc]^  character  as  to  cause  a  stroof^ 
probability  that  the  two  instruments  are  not  identical.     Jd, 

9.  A  Demurrer  to  Evidence  admits  the  facts  which  that  evidence,  if  ad- 

mitted, would  tend  to  prove,  together  with  such  inferences  as  may  be  rea> 
sonably  drawn  from  such  facts.     Doe  v.  Huf,  368. 

10.  Kecord  of  a  Suit  Includes  the  Depositions,  exhibits,  and  papers  used 
un  the  trial  as  well  as  the  pleadings  and  decree,  and  where  such  record 
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!■  aflTerad  in  evidence  in  Another  suit,  and  the  exhibits,  proofs,  and  de- 
positions therein  are  read  withont  objection,  all  objections  thereto  ar» 
deemed  waived  in  an  appellate  conrt.     Hanson  y.  Buekner,  401. 

11.  A  WmrBSS  TssnTHNO  as  an  Expbbt  may  refer  to  his  testimony  on  a 
former  trial,  for  the  purpose  of  reviving  his  recollection  of  the  facts  of 
the  case.     Riordan  v.  Davis,  442. 

12.  A  WrrirBSS  TKSTimNO  as  to  Facts  whereof  he  had  made  a  memoran* 
dam  at  the  time  of  their  recnrrence,  may  refer  thereto  for  the  purpose  of 
refreshing  his  memory.    Id, 

15.  Whkse  no  Objection  has  been  Raised  to  the  nature  of  the  evidencei 
introduced  in  proof  of  a  fact  on  the  trial,  the  objection  is  waived;  there- 
fore, if  a  fact  be  proved  by  parol,  though  the  proper  evidence  should 
have  been  by  writing,  if  the  objection  be  not  raised  on  the  trial,  it  can 
not  b^on  appeal    MarlaU  v.  Levee  Steam  CoUon  Press  Co.,  468. 

14.  Records  or  a  PosT-OFncR  are  Admissible  to  show  the  transactions  of 
the  office,  but  are  not  conclusive.     Merriam  v.  AfUchell,  514. 

16.  All  Surrounding  Facts  of  a  transaction  should  be  admitted  in  evi- 
dence, if  they  can  be  established  by  competent  means,  and  afford  any 
fair  presumption  or  inference  as  to  the  question  in  dispute.  Pa,  etc, 
Nav,  Co.  V.  Dandridge,  543. 

16.  Defositions  Taken  Abroad,  in  the  absence  of  an  attorney  for  the  ad- 
verse party,  and  returned  and  filed  and  placed  in  the  hands  of  such, 
party's  attorney  of  record  more  than  a  year  before  the  trial,  and  not  ob- 
jected to  until  then,  are  admissible,  the  objection  being  deemed  waived 
by  the  delay  in  making  it     Farrow  v.  Com.  Ins.  Co.,  564. 

17.  Evidence  or  What  a  Deceased  Witness  Testified  on  a  former  trial  of 
the  same  cause  is  admissible  in  a  criminal  case  against  the  defendant, 
and  this  is  no  infringement  of  the  constitutional  requirement  that  the 
accused  shall  be  confronted  with  the  witnesses  against  him.  Common- 
wealth  V.  Richards,  608. 

18.  Deceased  Witness'  whole  Testhiont  in  his  own  words  must  be  proved^ 

in  such  a  case,  and  not  merely  the  substance  of  what  he  swore  to,  a» 

shown  by  other  witnesses,  though  testifying  from  notes  taken  at  the^ 

time.     Id. 

See  WnNESSES. 

EXECUTIONS. 

1.  Bidder  at  Execution  Sale  Protected  against  Patment  of  his  Bn>, 
When. — ^Where  one  who  had  made  advances  to  a  manufacturing  com- 
pany, took,  for  the  purpose  of  securing  himself,  the  outstanding  titles  to 
lands  of  the  company,  giving  a  bond  to  convey  to  the  company  upon  the 
discharge  of  his  advances,  and  afterwards  took  judgment  against  the 
company  for  the  amount  of  bis  advances,  and  caused  the  lands,  of  which 
he  held  the  title,  as  above  stated,  to  be  sold  on  execution,  and  thereupon 
bid  in  the  same  for  an  amount  less  than  that  of  his  judgment,  and  re- 
ceived a  deed  of  the  property  from  the  sheriff,  without  paying  anything, 
upon  giving  the  sheriff  a  bond  of  indemnity,  against  the  consequences  of 
any  judgment  that  might  be  obtained  against  him  for  the  amount  of  the 
bid,  by  prior  judgment  creditors,  and  afterwards  judgment  was  obtained 
against  the  sheriff  by  prior  judgment  creditors:  held,  that  said  bidder 
was  entitled  to  an  injunction  against  the  judgment.     Gist  v.  Davis,  89, 
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S.  BxQunr  to  Lxvt  is  ho  Waiveb  ot  Konoi  of  the  tbne  and  pTaoe  of  a 
•ale  on  ezeontion  on  the  part  of  a  judgment  debtor,  and  a  nle  wHluNii 
sach  notice  ia  void.    MUe&eU  ▼.  Ltjoe,  116. 

Sb  EZBOUnOK    BeBTO&'S    PoBSKSSIQK  is   not  AdYXSSB  to  THI  PUBCHAfllB 

nnder  the  exeoation,  bnt  ia  that  of  a  quoH  tenant  at  will  until  aetaal 
diBweiain  or  disoUdmer,  and  luch  ponesnon  does  noi^  therefore^  nndar  i^ 
sabseqoent  sale  by  the  porchaaer  yoid  for  champerty.    ItL 

i,  OwwsB,  TO  RsDUM  THB  Lanb  On  the  part  of  the  debtor  is  a  reeognitian 
of  the  ezeontion  pnichaser^s  title  in  such  i^  ease,  which  estops  him  froM 
afterwards  dispating  it.    Id. 

%»  SHEBinr's  Bbtubn  or  an  Bzbodtion  Salb  is  not  Etidxhob  against  tba 
pordhaser*  or  a  porohaser  from  him,  of  the  existence  of  a  deed  cf  tnisl^ 
to  which  the  sale  ia  in  sach  retom  stated  to  be  subject.  CatUra^  Fsok, 
J.,  diHenting.    IcL 

S»  Fraud  a  QtrxsnoN  fob  thx  JuBT.^It  ia  for  the  jnzy  to  determine  whether 
a  judgment  and  execution  sale,  in  a  particular  case,  constituted  a  man 
contrivance  to  deUy  and  defraud  creditota,  and  such  frsnd  is  not  to  bo 
presumed,  but  must  be  proved,  thou^  the  proof  may  be  dieumstantiaL 
Floyd  ▼.  Goodwin,  190. 

I.  Covnasiov  or  Judombnt  not  NBorasABiLT  Fbaudulbnt,  Whbn.— WImm 
a  number  of  notes  are  made  by  one  person  to  another,  judgments  eon- 
fosse  d  thereon  and  executiona  issued  on  the  same  day,  these  are  faadgsa 
of  fraud,  as  against  other  creditors;  but  thetransaetian  is  not  fraudulsBJ^ 
if  dene  fairly  and  in  good  faith  to  secure  an  honest  debt^  thon^  also 
dssigned  to  give  a  preference.    Id. 

C  BxBOunoN  Salb  Pabtlt  Comibablb  b  VoiD.^WlMra  asale  is  mads  on  * 
number  of  executions,  some  of  which  have  been  previously  paid,  thsra 
being  no  relation  of  principal  and  surety  between  the  judgment-debtm^ 
as  to  those  so  paid,  or  even  when  such  relation  exists,  if  the  paid  ezeea* 
tions  are  made  use  of  to  deter  competition  or  to  swell  the  considstatfcsi 
ao  as  to  deUy  or  defraud  other  creditors,  sueh  sale  is  wholly  void;  lor  * 
•ale  based  partly  on  a  fair,  and  partly  on  a  oolocable  or  fhwdnlent 
aideration,  is  within  the  statute  of  frauda.    Id, 

%  Lbatino  THB  EzBOUTiON  Bbbtob  IN  P088B8SION  docs  Bot  render  tiM 
fraudulent  a^  against  a  bona  JUU  purchaser,  who  is  a  stnuger  to  ths 
record,  but  where  the  plaintiff  in  the  ezeontion  is  the  pmrahassr  and 
Isavea  the  debtor  in  poosessioa,  he  must  show  that  thsrs  was  a  Isir  and 
honest  judgment,  and  that  it  was  not  a  oontrivanoe  to  hinder  or  defraad 
creditors.    Id* 

10.  POBGHABBB  ON  EXBOUTAON  WBO  BA8  NOT  PaXD  the  purchasa  BUHMjy  to 

the  plaintiff  in  exeontion,  or  become  bound  to  do  ao  at  all  events^  is  nok 

in  a  position  to  contest  the  validi^  of  a  previous  exeoutioa  sale  of  tha 

same  property.    Id, 
IL  On  an  BzBounoN  Salb  or  Slatbb,  a  Bill  of  Salb  Bboi8tbbxd  as  ra» 

quired  by  the  act  of  1784»  ia  unneosasary,  judicial  ssles  not  being  with« 

in  the  act.    Id, 
IS.  Fob  Taxino  Pbofbbtt  Bxbmft  fbom  Bzbodtion,  trospass  is  the  prspst 

fonn  of  action  against  the  sheriff  in  Vermont.    Dots  v.  Smith,  S08L 
IS.  A  Two-TBAB-OLD  HEiFBm  forwsrd  with  calf,  is  within  the  ststutoiy  ptot 
ezempting  a  debtor^s  only  cow  from  execution.    Id, 
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14  Thm  BnrxvxT  ov  this  Sxbmption  is  not  loit  by  the  laet  of  the  debtor^ 
fetaining  in  his  possession  a  oow  which  he  had  previoiisly  sold,  notwith- 
standing bona  fidt  punchasers  and  attaching  creditors  might  seise  sooh 
oow  as  the  property  of  the  debtor.    Id, 

UL  Oh  Trial  of  Right  or  Pbopibtt»  the  daiinant  can  not  impeaoh  for  fraud 
the  Jadgment  under  which  the  levy  was  made.    Hooper  ▼.  Pair,  268. 

16L  Amihdkiiit  ov  an  Ezxcunoir  to  conform  it  to  the  judgment  may  be 
made  after  a  sale  therennder,  on  motion  of  the  poiohaser.    Doe  ▼.  Ah^ 

S6a. 

17*  A  Joarr  Ejlecution  on  two  separate  judgments  is  unauthorised  and  Toid. 
Id. 

U.  Saui  or  QuABNEB  SionoK  ov  Lavd  for  Ato  bundled  and  sixty  ssfia 
dollars,  under  an  execution  for  eighty  doUan*  will  not  be  trsatsd  as 
fraudulent  or  invalid,  after  the  lapse  of  ten  years.    Id, 

Wk  YAMXASom  BKTwnir  Shbriw's  Dexd  and  thb  Ezaounov  is  not  fatslf 
tiie  deed  is  not  required  to  partieularly  desoribe  the  exeontion.    Id, 

iO»  SuFEBSiDXAS  HAS  NO  BiTBOAOTiVB  BiTaoT  SO  asto  depriTe  the  judgBMDl 
of  its  force  and  authority,  but  only  suspends  its  subsequent  eflfieaqr. 
Hanes^  where  m  habere /acia$  is  iwned  and  exeentedaftar  a  osrtificate  oi 
mpertedmtt  but  before  such  oertifioate  is  filed  in  the  court-  where  tha 
Judgment  is,  and  before  notice  thereof  to  the  officer  or  party,  soeh  aia* 
aatioift  ii  TsUd,  and  it  is  error  to  quash  the  writ  and  return,  and  award 
vartitntion.    JZlniyofi  ▼.  BemneU^  481. 

fL  A  Dm  Sold  undsb  Ezaoonov  against  the  creditor  is  not  exti» 
guished  1^  its  purchase  by  the  debtor  thron^^  a  third  person,  where  a 
Isir  prioe  has  been  prevented  at  the  sale^  by  roprescntations  of  the 
debtor,  that  he  did  not  really  owe  the  amonnti    EaeUi^  t.  DugeUp  46L 

fliL  A  DnvoB  IS  BimzuED  to  a  Gbxdit  en  his  debt,  «qual  to  tiie  amooBl 
paid  by  htm,  in  its  attempted  purchase,  whersrer  the  charseter  oi  tba 
transaction  prevents  its  being  upheld  as  a  purchase.    Id, 

fll  XviDXNCi  TO  Show  that  an  OvnoiE  after  the  return  day  is  stOl  con- 
sidered the  agent  of  the  plaintiff  for  the  receipt  of  the  judgSMBt  is  ael 
admissible      Wyer  t.  Andrewe,  4191. 

9L  Dbmbittion  ov  Pbopkbtt  Soldbt  Shiuvv,  What  SuwiomTi^Bvsij 
rsasonable  intsndnent  will  be  made  in  aid  of  bona  Jlde  porohsssw  si 
jodidal  sales,  and  to  effsctuate  the  ol^eot  which  it  was  the  duty,  and, 
as  the  law  presumes,  the  design  of  the  officer  to  aoocmplish;  henoe^  this 
deoeription  in  the  schedule  of  property  sold  by  the  sheriff  **  to  onsb  of 
Isnd  called  and  known  by  the  name  of  'Indian  creek,  with  addition,' 
esntaining  two  hundred  and  seventeen  acres,  more  or  lesi^'*  is  sufficient* 
MwnkaUT,  Qrta^iM,  K». 

RXJ9CUT0RS  AND  ADMIMISTRAT0B8. 

!•  Vo  AanrowiBDOioDrr  bt  an  ADHixianuTOB of  adebtof  UsinteBtsSs^' 
tarred  by  the  statute  of  limitations,  can  preclude  him  from  pleading  tha 
itatatt  to  a  count  on  the  original  caose  of  action;  and  no  aotion  on  IdB 
own  promise  lies  against  him  in  his  official  character.    Friii  v.  Tkoma§^ 
88. 

Si  Whxbb  tbxbx  abb  Sxvxrai.  Exbodtobs.  there  is  no  ioint  liaUlitv  on  the 
pars  ei  au  xor  tne  separate  acv  ox  one;  tmt  wnere  acrvial  coooor  m  a»» 
act^  then  their  liability  for  that  act  is  joints    Joknmm  v.  t/oAasoa,  7& 
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S.  Am  ExiouTOK  gah  hot  Shut  his  Bksponsibilitt  for  a  fimd  eooM  to 
his  hands,  by  a  tmuler  of  the  fund  to  a  oo-ezecntor,  hot  wfl],  in  tka 
eroit  of  moh  tnmsfer,  be  answerable  for  his  oo-exeentor  in  the  same 
manner  that  he  would  be  for  a  stranger  whom  he  had  enabled  to  reosiv* 
the  fund.    Id, 

4b  ADiaansTRATOB  is  Pkbsovallt  Liablb  for  articles  pmchaaed  faf  htov 
though  they  are  for  nse  of  an  estate.    Harding  ▼.  .^mum^  2S5. 
See  Dcmrnx,  2,  3,  4;  Ouabdiav  avd  Ward,  2;  ft. 

EXECUTORY  BEVISEa 

See  Wills. 

EXEMPTIONa 
See  EzBOunoNS. 

FACTOBa 
See  Stoppage  cr  TaAHHiTir. 

FEM£S-CX)VERT. 
See  Maabisd  Womsk. 

FOEGIBLE  ENTRY  AND  DETAINER 

S?ii>SHai»  THB  Object  op  which  is  to  Set  vp  Title  to  the  freehold,  ad* 
verse  to  the  plaintiff,  is  not  admissible  in  an  acticn  of  forcible  entry  and 
detainer.    Mereertau  v.  Bergen,  684. 

FRAUD. 

OoMP&OMiBE  Procured  from  a  (confirmed  Iihtalid,  whose  mentiJ  facol- 
ties,  through  long  illness  and  confinement,  may  reasonably  be  supposed 
to  have  become  weakened,  and  who  has  been  induced  to  enter  into  the 
oompromise  solely  by  threats  of  legal  proceedings,  when  there  was  no 
l^gal  foondation  for  any  claim  whatever  against  him,  and  snch  oompco- 
mise  being  unreasonable  and  unjust  in  its  provisions,  may  be  set  aside  in 
equity.     Underwood  v.  Brochman^  4ffl, 

FRAUDULENT  CONVEYANCES. 

1.  DxBTOB  MAT  Prbjer  CREDnoRS,  but  not  SO  as  to  delay  other  crediton 
by  conveying  as  security  to  a  particular  creditor  a  larger  amount  of  prop- 
erty than  will  satisfy  the  debt^  and  unreasonably  postponing  ite  appro- 
priation.   Mitchell  V.  Beal,  108. 

S.  Deed  op  Trust  CoirvEriira  much  more  Propeett  than  Necboart  as 
security  for  a  bahmce  of  a  debt,  and  providing  that  the  debtor  shall  ra- 
toin  possession  for  three  years  before  seUing  to  satisfy  the  debt,  is  fraud- 
ulent and  void  as  to  other  creditors,  although  it  appears  that  certain 
goods  of  the  debtor  shipped  by  the  creditor,  the  proceeds  of  which  are 
intended  to  apply  to  the  debt,  have  not  been  heard  from,  and  that  if 
such  proceeds  are  not  so  applied,  the  amount  of  the  debt  will  be  oonsid- 
'   erably  inoreased.     Id, 

t,  \  Cowetance  bt  a  Debtor  in  satisfaction  of  a  debt  due  by  him,  wiD 
be  overreached  in  favor  of  other  creditors,  where  the  value  of  the  prop- 
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criy  MMiTeyed  greatly  exoeedi  the  amoimt  of  the  delit,  the  satiifMtion 
whereof  wm  the  consideration  of  the  oonveyance,  BaUey  t.  Kennedy^ 
861. 

^  PftopiBTT  CoNYKTXD  TO  A  BsBTOB  Under  snch  cirotunstaaoee,  will,  ia 
equity,  be  deemed  eecnrity,  first  to  the  grantee,  and  after  he  has  re- 
ceived satisfaction  therefrom,  then  for  the  other  creditors.    Id. 

&  CoNTETANCBS  07  OooDS  AND  CHATTELS  where  poescssion  is  retained  by 
the  vendor,  are  fraudulent  per  «e,  unless  such  retention  be  consistent 
with  the  object,  intent,  and  stipulations  of  the  deed  of  conveyanoe. 
Thornton  Y,  Davenport,  358. 

6L  A  Bona  Fids  Mobtoaob  of  Pebsonal  Pbopebtt,  though  the  posses- 
sion is  not  changed,  is  valid  against  all  persons,  if  by  the  stipulation  of 
the  mortgage  it  is  provided  tliat  possession  shall  be  retained  by  the 
mortgagor  until  the  maturity  of  the  mortgage  debt.    Id. 

7«  A  MoBTOAOE  OF  Pkbsonal  Pbopebtt  will  not  justify  the  inference  of 
fraud,  from  the  other  fact  proved,  that  it  was  made  on  the  day  that  a 
Judgment  was  obtained  against  the  mortgsgor.    Id. 

GEKEEAL  AVERAGE. 

1*  Wagxb  and  Pboyisions  of  Cbbw  are  subjects  of  general  average  for  the 
period  of  detention  of  a  vessel  at  an  intermediate  port^  where  neoeni- 
tated  for  the  repairing  of  the  injuries  of  the  vessel  incurred  on  the  voy- 
age,  and  an  insurer  of  a  portion  of  the  vessel  ia  therefore  liaUe  for  his 
proportion  of  such  expense.    Hanae  v.  N»  0.  /im.  Co.,  456. 

fL  Ck)008  Shipped  on  Deck  and  Lost  bt  Jsmsov  are  not  entitled  to  the 
benefit  of  general  average.    Cram  v.  Aiken,  503. 

iL  Idxm* — ^Nor  does  the  fact  that  it  is  customary  for  vessels  plying  between 
the  ports  between  which  the  plaintiff's  goods  were  being  transported,  to 
carry  merchandise  on  deck  when  the  hold  is  full,  entitle  the  plaintiff  to 
contribution  from  the  owner  of  the  vessel.    Id. 

4  Iduc. — ^Nor  does  the  payment  of  full  freight  for  goods  stored  on  deck  en- 
title their  owner  to  contribution  if  they  are  lost  by  jettison.    Id. 

IL  AI1JI78TMENT  OF  A  Gensbal  Avebaos  made  by  a  broker  on  the  protest  and 
evidence  furnished  by  the  master  may  be  set  aside  at  the  suit  of  owners 
of  goods,  by  showing  the  culpable  negligence  or  want  of  skill  of  the 
master.    Chamberlain  v.  Heed,  606. 

C  Tta  Mabteb,  on  an  Adjustment  of  Gsnxbal  AyxBAaa,  bas  a  Lisn  upon 
goods  liable  for  contribution.    Id. 

GBAND  JURY. 
See  JuBT. 

GUARDIAN  AKB  WARD. 

I*  Tbm  Quabdiak  of  an  Infant  Hsib,  from  the  time  of  the  divisloii  oi 
the  estate  between  the  heirs,  is  responsible  for  the  entire  inoome  of  thai 
part  of  the  estate  set  off  to  his  ward;  and  subsequent  receipts,  of  parts 
«f  the  income  by  the  former  executors,  will  not  relieve  him.  JokMmm 
Y.  Johnson,  72. 

Si  An  Ezbcutob,  Guabdian  also  of  the  Infant  entitled  under  the  will, 
must  aocount  for  the  income  of  the  estate  coming  to  his  hands  in  his 
iapaoity  of  guardian.    Id. 
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5.  A  VxBBAL  DiBOHABOS  OF  HIS  QvAJKDiAX,  by  ft  ward  just  amrad  of  a^a^ 

where  there  has  been  no  aooonnting  between  the  partiee^  and  whara  ad*- 
repreaentatioDS  of  the  gnardian  have  induced  the  ward  to  beliere  tfaaA 
no  fonds  belonging  to  the  latter  have  been  retained  by  the  fonner,  wflt 
not  bar  a  sabeeqnent  bill  for  an  acooont.    Id. 

i.  Idxm.— A  Reoulab  Eelbase,  under  each  drcnmstancea,  woold  not  b* 
supported.     Id, 

0.  Guardian  Who  Deposits  in  his  own  Name  Monet  ov  his  Waid  la 
a  bank  which  subsequently  fails,  must  bear  the  loss  thereby  oocaiiooed» 
although  the  bank  was  at  the  time  of  the  deposit  sound,  and  the  guard- 
ian then  made  on  the  certificate  of  deposit  an  indorsement  that  th« 
money  was  the  property  of  the  ward.    Jenkins  v.  Waller^  639. 

6.  Testamentary  Guardians  Stand  in  Loco  Parentis,  and  snpeiaeds 

those  appointed  by  the  orphans'  court     Matter  qf  Van  UoMten^  707- 

7.  Mother,  on  Death  or  a  Father,  Succeeds  to  him  as  guardian  bj 

nature;  but  when  the  father  appoints  a  testamentary  guardian,  the  oai- 
ural  right  of  the  mother  must  yield  to  the  will  of  the  father,    /d. 

6b  Father's  Intention  should  be  Clearly  Manifest  in  order  to  Josti^ 
the  taking  away  of  this  natural  right  of  the  mother.    Id. 

9.  Executors  Directed  by  Will  of  testator  to  give  to  his  infant  mm  m 
good  education,  out  of  hii  estate,  have  the  right  to  direct  the  educatjaa 
of  such  son,  and  to  have  the  custody  of  his  person  so  far  as  is  aaosamy 
for  that  purpose;  but  this  ri^t  should  be  exercised  bj  thom  tsndsriy 
and  discreetly,  and  with  constant  reference  to  the  views  and  f aaliqfs  of 
the  mother.    Id, 

See  Parent  and  Child;  Subetthuip,  1. 

HUSBAND  AND  WIFB. 

L  A  Mabried  Woman  is  not  Bound  by  the  Deed  of  her  hvsband,  of  prap> 
erty  settled  to  her  separate  use.    Boyhn  v.  Ciplmt  07. 

fL  The  Husband  is  Trustee,  vrom  Necessity,  for  the  wife,  where  pcop«t/ 
has  been  settled  to  her  separate  use,  but  without  the  interventum  ol  a 
trustee,  and  is  therefore^  iu  such  case,  a  neoessaiy  party  to  a  suit  for  the 
recovery  of  the  property  in  behalf  of  the  wif e^  and  will  in  soeh  sait  dis- 
pense with  the  necessity  of  any  farther  prochan  amy.    Id, 

t.  Idem.— The  Husband,  though  He  may  be  a  Trustee  of  neoessitj,  is 
never  a  proper  trustee,  and  if  trustee  from  necessity,  will  be  rsplaoed  bj 
the  court,  upon  a  bill  filed,  concerning  the  wife'a  separate  property,  oooi- 
ing  before  it.    Id, 

4.  Om  to  a  Win's  Separate  Use  is  sufficient  if  the  words  used  denote  aa 
intent  to  ezdude  the  husband  from  control  over  the  property,  or  are  itt* 
compatible  with  an  intent  that  he  should  have  such  oontroL  Taohnioal 
language  is  not  absolutely  necessary.    Hamilton  v.  Bishapt  101. 

fti  Deed  Conyetino  a  Slave  to  a  Wm  "and  the  Heirs  of  her  body 
*  *  *  totheuseandbenefit*'of  the  wife  and  her  children,  "to  xeoMin 
in  the  possession"  of  the  said  wife,  "for  the  use  and  support  of  aaid 
bhildren  forever,"  is  sufficient  to  vest  the  property  to  the  wife's  sepants 
use.    Id, 

lb  Intebyention  of  a  TRuarrBE  is  unnecessaiy  to  support  a  gift  to  a  wiii^ 
separate  use,  for  the  husband  will  be  constituted  a  trustee.    Id, 
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7.  BionmunoK  is  UinnBCissABT  to  sastain  a  deed  to  a  wile^  wpv  M  mo 
agiintl  tho  husband's  orediton.    Id, 

ILLEGAL  CONTRACTSL 

See  CONTBAOTS. 

IMPOSITION. 
SeeFBAUD. 

INDICTMENT. 

Iv  AS  LffDioncnrr  Ck>HGLni>ivo  Contra  Fobmam  STATurit  Whare  ihare  is  no 

statute  iipoQ  which  it  was  founded,  the  ooncliision  may  be  stricken  oat 

as  sorplnsagey  if  the  offimse  is  known  at  common  law.    JS^ale  t.  Bueh» 

moMy  646). 

INFANCY. 

lavAiroT  ov  a  Pabtt  CosTKAcmro  can  not  be  set  np  bj  the  other  party  in 
defense  to  an  action  faionght  by  the  minor,  for  the  enf oroement  of  the 
oontraot.    AmouB  t.  Leiosaier,  470. 

INJUNCTIONS. 

L  AmiOAXiov  TO  a  Coubt  ov  Eqttitt  iob  thi  RrimcmiB  ov  ixs  Pbohdiv- 
OBT  Powbb  most  come  recommended  by  the  dictaiSes  of  consdenoe^  and 
be  sanctioned  by  the  dearest  prindples  of  jostioe;  and  where  a  party 
has  canverted  his  deposits  in  a  savings  institation  into  stock  of  tho 
company,  and  has,  by  reason  of  such  conversion,  received  Increased 
dividends,  he  wiU  not»  on  the  ground  that  the  conversion  was  unlawful, 
be  granted  an  injunction  to  prevent  the  officers  of  the  coiporatlon  from 
paying  the  spedal  depoutors  thereof,  or  recdving  their  certificates  oi 
depodt  in  payment  of  debts  due  to  the  institution,  it  having  become 
insolvent.    Maryland  Savings  ItutUution  v.  Sehroeder,  628. 

Si  FusD  Abiszvo  fbom  thb  Convxbsion  ov  thb  Dxposm  nrro  Sroos,  by 
the  depodtors,  with  their  own  consent,  is  in  the  hands  of  the  corpora- 
tion as  trustee  for  the  special  depodtors  as  creditors  of  the  institution, 
who  became  such  on  the  faith  of  it;  and  a  court  of  equity  will  not  inter- 
pose to  withdraw  such  fund  from  the  destination  to  which  it  has  been 
thus  sdemnly  pledged.    Id, 

t.  OouKT  nr  DBTEBMnriNO  whbthsb  Ixjusunov  should  Ibbub  in  such  case, 
will  not  condder  the  question  whether  or  not  the  corporation,  under 
its  duurter,  had  power  to  make  the  converdon  of  depodts  into  stodL 
Id. 

4b  BnoDT  bt  Ihjunotion  n'  Afplicablb  ohlt  to  Spioial  Ivjubibs^  in 
violation  of  private  right;  and  individuals  are  not  authorised  to  redieas 
pnUic  grievances  at  their  own  suit,  either  at  law  or  in  equity.  DeL  and 
Md,  Ry,  Co,  V.  Stump^  661. 

tk  iHJVHonoir  will  hot  be  DnsoLVBD,  where  fraud  is  charged  in  the  bill  on 
which  it  is  granted,  and  the  answer  of  the  defendant  is  not  full  and 
satislMJtory.    8cuU  v.  ^eetwf,  6d4. 

C  OOOBT  CAN  NOT  BB  SaTIBTZED  WITH  A  GlHBBAL  OB  AH  BVAfllTB  AHBWBB, 

where  transactions  are  charged  involving  fraud,  dther  actual  or  oon- 
stnictive,  and  espedally  where  direct  intenogatories  are  put  In  rdatios 
to  particular  facts.    Id, 
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7.  Defendants  Se&tbd  with  Injunction  are  personally  respoiuiUe  far 
•    a  violation  of  the  order  of  the  coifH,  no  matter  in  what  capacity,  nor 

with  what  view  they  acted.     Quackenbush  v.  Van  Riper ^  716. 
ft.  Injunction  will  bb  Granted  to  Bestbain  a  party  who  ia  abont  tocaaa* 

■eriouB  and  irreparable  damage  to  his  neighbor's  property;  bnt  it  ought 

not  to  issue  if  the  injury  is  comparatively  small,  and  maybe  compensated 

in  damages.    Id, 

9.  Equitt  will  not  Interfere  bt  Injunction  to  Restrain  a  T&ESPAaa, 

where  the  injury  does  not  appear  to  be  irremediable  and  destmctiye  to 
the  estate,  and  where  adequate  satisfaction  may  be  afforded  by  the  or> 
dinary  legal  remedy.     Id, 

10.  Dissolution  of  an  Injunction  is  not  authorized  by  a  mere  denial  on  in- 
formation and  belief,  where  the  injunction  is  sustained  by  the  all^ations 
in  the  bill.    AUomey-general  v.  Coluoea  Co.,  756. 

11.  Court  of  Chancery  has  Jurisdiction  to  Restrain  any  porprestare  or 
unanthorized  appropriation  of  public  property  to  private  uaea,  whieh 
may  amount  to  a  public  nuisance,  or  injuriously  affect  the  public  inter- 
ests.    Id, 

12.  CouBT  MAT  Restrain  Intebferk^tcx  with  a  Pubuo  Canal  by  cutting 
through  the  embankment  and  taking  water  therefrom  for  private  mana- 
factoring  purposes,  at  the  suit  of  the  attorney -general  npon  an  informa- 
tion filed  by  the  superintendent  of  the  canal  npon  oath,  to  the  effect  that 
he  believes  the  intended  encroachment  will  injure  public  navigation,  not- 
withstanding an  opinion  of  the  defendant,  supported  by  his  oath,  that 
no  pnblic  injury  will  ensue.     Id, 

INNKKKPRRS. 

1.  Fob  Qooos  in  an  Innkeeper's  Custody,  he  is  responsible  in  case  of  ke^ 

except  when  occasioned  by  the  servants  or  oompaniona  of  the  giust» 
Albin  V.  Presby,  679. 
Si  A  Shed  in  an  Open  Yard,  under  which  the  plaintiff's  wagon  is  placed  for 
the  nightk  with  his  consent,  is  not  a  part  of  the  inn  so  as  to  chavge  tha 
innkeeper  for  loss.    Id, 

INSURANCE— FIRE. 

L  Mortoaoee  is  not  Entitled  to  Proceeds  of  an  insoranee  procored  by 
the  mortgagor,  there  being  no  agreement  that  such  insoranee  ahoold  be 
effected  by  the  latter  for  the  benefit  of  the  former.  Vandtgraaff  v.  Med' 
loch,  256. 

2.  The  Valuation  of  Property  in  a  policy  is  binding  npon  the  insnreia  in 

the  absence  of  fraud.    MUlaudon  v.  Western  M,  ie  F,  Ins,  Co.,  433. 

8,  An  Owner's  Insurable  Interest  Remains  Unchanged,  notwithstanding 
other  insurance  effected  on  the  property  to  its  value.     Id, 

4.  The  Recovery  by  an  Owner  where  Several  Insubances  Exist  on  his 
property  to  more  than  its  value,  is  restricted  to  the  value  of  such  prop* 
erty.    Id, 

1^.  Insurers  of  Several  Poucies  on  the  same  property  are  soretiea  be- 
tween themselves,  and  therefore  any  one  or  more,  who  have  paid  the  en- 
tire amount  of  a  loss  may  recover  from  the  others  a  proportionake  contri* 
bntion  to  the  loss.    Id. 
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C  A  0L4U8B  IN  AK  OpiN  PouoT  of  ixuBixrauoe,  restriotbg  the  liabfliij 
thereon  in  case  of  sabaeqnent  insorances  on  the  property  to  a  ratable 
proportion  of  any  loes  that  may  ocoor,  will  not  apply  in  the  case  of  a  snb- 
sequent  valued  policy  expressed  as  intended  to  cover  that  part  of  the 
property  left  uncovered  by  the  prior  open  policy.    Id, 

7.  The  Valux  or  Pbopsbtt  Govxbxd  bt  an  Open  Pouot  of  firo  insonmoi^ 
must  be  proved  in  case  of  loss.    Id. 

8L  Condition  in  a  Poliot  of  fire  insurance  that  the  assured  must  prooore  a 
certificate  of  a  magistrate,  notary  public,  or  clergyman,  most  oontiguoafl 
to  the  place  of  the  fire,  that  the  firo  occurred  without  fraud,  befbiro  tba 
loss  shall  be  deemed  payable,  is  precedent  to  the  assured's  right  of  reoor- 
ary.  And  such  certificate  must  be  by  the  nearest^  not  by  any  magie- 
tnte.    LeadbelUr  v.  Etna  Im.  Co.,  605. 

mSUBANCE— MABIKE. 

L  IfnBXPBMEMTATioN  AB  TO  THE  Date  07  Saileno  of  ft  vessely  made  to  in- 
surers at  the  time  of  obtaining  insurance  thereon,  is  a  material  miaropre- 
■entation  that  it  will  invalidate  the  policy,  if  it  be  of  a  ohazaoter  to  have 
caused  the  vessel  to  have  appeared  much  less  out  of  time  than  she  in 
leality  was.    CureU  v.  Miaa.  M.  <£r  F,  Ins,  Co.,  439. 

I  A  MiSBXFRBSXNTATioN  07  A  MATERIAL  Faot  will  invalidate  an  insuranoo 
policy,  whether  it  was  made  with  the  intention  of  deceiving  or  merely 
through  error.    Id, 

%  A  Statement  ab  to  the  Time  o7  Sailing  of  a  vessel  is  a  rspieaentotioiif 
and  not  a  warranty.    Id, 

4b  The  Relation  07  Gonsionob  Exists  where  goods  aro  shipped  to  a  factor^ 
though  his  authority  over  the  goods  is  confined  to  a  reception  of  themi 
thereforo,  whero  an  open  policy  was  taken  out  by  A.  on  account  of 
whom  it  might  concern,  and  embracing  all  property  consigned  to  him, 
property  forwarded  him  was  covered  thereby,  though  the  shipment  was 
through  inadvertence,  and  was  followed  by  orders  to  deliver  over  the 
property  as  soon  as  received.     Ballard  v.  Mercliants*  Ins,  Co,,  444. 

ft.  A  Consignor  may  Sue  in  his  own  Name  upon  the  open  policy  of  his 
consignee,  taken  out  for  benefit  of  whom  it  may  concern,  and  embracing 
the  property  consigned.    Id, 

9.  A  Consignee,  whose  Open  Policy  Covers  Property  07  his  Consignor, 
is  agent  of  the  latter  with  reference  to  the  insurance,  and  authorized  to 
receive  payment  of  the  amount  due  his  principal  on  the  policy.    Id, 

?•  A  Consignee  can  not  Bar  his  Consignor's  Right  o7  Action  on  such 
policy,  by  acts  short  of  receiving  payment  of  the  amount  due,  or  of  can- 
celing the  policy;  therefore,  the  fact  that  the  consignee  failed  to  enter  on 
such  open  policy  the  name  of  his  consignor,  will  not  discharge  the  in- 
surer.   Id, 

8L  BaoovBKY  may  be  had  7R0M  an  Insttrer  of  his  proportion  of  the  ex- 
penditure for  the  wages  and  provisions,  in  an  action  upon  his  policy, 
although  the  amount  of  contribution  among  the  parties  had  not  been 
previously  settled,  where  the  only  property  to  contribute  was  that  aa 
aliquot  part  whereof  was  covered  by  his  policy.    Hanse  v.  N,  O,  Ins. 

.      Co,,  456. 

IL  GoNBinoN  IN  A  Policy,  not  Precedent,  When. — ^A  condition  In  a 
policy,  that  prior  damage  be  repaired,  does  not  postpone  the  attaching  ol 
MM,  Dec.  Tol.  XXIX— 60 
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the  polipy»  M  to  perils  ombnoed  by  it»  other  then  fhoee  of  naytgittni^ 
where  the  period  of  time  indoded  in  the  policy  ia  ao  aborts  theft  to  re- 
qnire  the  meking  of  the  repairs  aa  t^  condition  precedent;  would  post* 
pone  the  attaching  of  the  policy  for  anoh  length  of  time  aa  to  make  it  cf 
little  Tftloe.    Hyde  t.  MU$.  M.  F,  Ins.  Co.,  485. 

IOl  a  CoHDmoN  THAT  Rkpatbs  bb  Madb  to  a  Teasel  impoeea  upon  the  in- 
aored  an  obligation  of  making  the  repaira  before  again  ezpoaing  the  Tea- 
aol  to  the  perila  of  navigation.    Id. 

IL  Iksusbd,  bt  haying  Insxbtxd  in  thx  Poliot  the  Words  "wrb 
LiBERTT  ot"  a  certain  port,  does  not  necessarily  notify  the  insorer  that 
the  object  of  the  privilege  is  to  trade  at  that  port;  and  procuring  such 
words  to  be  inserted  is  not  an  nneqnivocal  intimation  of  the  natnie  ol 
the  cargo  insured;  nor  ia  it  an  intimation  to  the  underwritem  that  the 
aanired  looks  to  such  port,  under  any  circumstances,  in  the  ccntempl^ 
tion  of  the  parties,  aa  that  at  which  the  voyage  ia  designed  to  terminate, 
AUegrt  v.  Md.  Im.  Co.,  536. 

IS.  Assured,  wbbn  Demanding  Insuranob  on  Ltvb  Stock,  must  Kotdt 
the  assurer  of  the  nature  of  the  cargo;  and  hia  fiulure  to  do  ao  vitiatee 
the  policy.    Id. 

VL  Ownbbs  07  an  Insured  Vessel  mat  Sub  on  the  Pouor  in  their  own 
names,  where  it  states  that  the  insurance  was  efieoted  by  certain  brokeca 
named  therein,  "  for  the  owners,  payable  "  to  such  brokers,  and  the  ssid 
brokers  consent  to  such  suit,  it  not  appearing  that  the  insurers  have  any 
claim  against  the  brokers  so  named  in  the  policy.  Farrow  v.  Com.  ins. 
Cb.,  664. 

%L  Master  or  a  Vessel  has  no  Tmplted  Authority  to  Sell  Her  with- 
out communicating  with  the  owner  or  insurer,  so  as  to  enable  the  owner 
to  claim  for  a  total  loss,  on  account  of  an  injury  to  more  than  half  her 
value,  where,  after  the  injuiy,  she  reaches  her  destination  without  r^ 
paira  and  ia  lying  in  safety  at  a  wharf,  and  the  master  has  ample  oppQr> 
tnnity  to  give  notice  of  abandonment  directly  to  the  insurer,  or  indixeotly 
through  the  agent  of  the  owner,  even  though  such  sale  ia  recommended 
by  surveyors  after  a  aurvey.    Pebrct  v.  Ouan  Ina,  Co.,  567- 

Ift.  Where  the  Master  is  Part  Ownbb,  the  inanrera  are  not  liable  aa  los 
a  total  loss,  in  case  of  an  injury  from  one  of  the  perils  insured  againat  to 
more  than  half  the  value  of  the  vessel,  where  a  sale  ia  made  by  aoeb 
master  under  circumstances  which  would  not  authorise  him  to  aell  aa 
master.    Id. 

IC  Co-owners  arb  Bound  by  a  Sale  by  the  master  who  is  part  owner, 
where  they  ratify  such  sale  by  joining  in  a  daim  upon  the  undenrritsrs 
for  a  total  loss,  crediting  the  proceeds  of  the  sale  l^  way  of  aalvage  aflsr 
deducting  all  charges.    Id. 

17.  Without  an  Abandonment  there  can  be  no  recovery  for  a  mere  coii- 
structive  total  loss  arising  from  an  injuiy  to  more  than  half  the  value  el 
the  vesseL    Id. 

18L  Abandonment  must  be  Positive  and  Absolute,  and  must  in  eypreas 
terma,  or  by  necessary  implication,  import  an  actual  prsaent  relinquiah- 
ment  of  the  interest  or  subject-matter  to  which  the  abandonment  ap> 
pliea,  and  must  truly  state  the  reasons  or  grounds  upon  which  Uie 
donment  is  made  and  a  total  loss  claimed.    Id, 
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m  AflBUBXD  CAN  VOT  AtAIL  HiMSELV  OF  ANT  OTHER   GROUND    OF   AbaN- 

DOmCBNT  than  that  stated  at  the  time  of  abandonment.  Hence,  where 
an  abandonment  ia  made  on  the  ground  of  damage  done  to  the  vessel  b  j 
a  oertain  injury,  and  of  her  being  afterwards  surveyed,  condemned,  and 
•old  for  the  good  of  all  oonoemed,  a  subaequent  claim  for  a  total  loss  on 
the  ground  that  the  injury  was  sach  as  to  require  repairs  to  more  than 
half  the  value  of  the  vessel,  can  not  be  sustained.     Id, 

HX  AmoNMKNT  OF  A  PoucT  AssBNTXD  TO  BT  THB  IxHURXRS  by  a  mem« 
orandum  reserving  to  themselves  all  rights  expressed  therein  "  regard- 
ing premium  notes,  debts,  etc.,"  where  by  the  terms  of  the  policy  such 
assent  is  made  necessary  to  an  assignment^  entitles  the  insurers  to  deduct 
from  a  loss  payable  to  the  assignee  all  premium  notes  and  other  debts 
then  due  them  from  the  assignor,  which,  according  to  the  provisiona  of 
the  policy,  they  might  have  deducted  if  there  had  been  no  assigmnsot. 
Wiggin  v.  8^ffofk  Ina.  Co.,  676. 

tL  Whrrr  a  Loss  IS  Albsadt  Dub  thb  Assignor  on  a  previous  policy 
from  the  same  insurers,  containing  similar  provisions  as  to  deduotUMis^ 
which  policy  has  never  been  assigned,  all  indebtedness  due  from  the  as- 
signor to  the  insurers  must  be  first  deducted  from  that  loss,  leaving  the 
balance  only  to  be  applied  to  a  loss  accruing  on  the  policy  subsequently 
•zeouted  and  assigned.    Id. 

f9L  Sum  Bub  on  a  Bottoubt  Bond  executed  by  the  assignor  of  a  policy  to 
the  insurers,  may  be  deducted  from  a  loss  payable  to  the  assignee  who 
has  taken  the  assignment  subject  to  debts  due  the  insurers  from  thejus* 
signor,  without  first  resorting  to  the  mortgaged  vessel  or  the  sureties  im 
the  bond.    Id, 

ilL  Pabtt  Holding  Two  Poucibs  of  Insurangb  on  the  same  property^ 
executed  by  different  companies  on  the  same  day,  and  for  the  same 
amounts,  and  together  exceeding  the  amount  at  risk,  may  recover  a  pro- 
portionate part  of  a  loss  from  each  company,  or  may  recover  the  whole 
amount  from  either,  and  leave  that  company  to  seek  contribution  from 
the  other.    Id, 

Mb  Whbbb  thb  Insured  Aocbfts  Okb  Half  thb  Loss  from  one  of  snob 
oompaniea,  after  deducting  certain  set-ofEs,  he  will  be  deemed,  prima 
fackf  to  have  elected  to  adjust  the  loss  against  the  other  upon  the  sams 
basis.    Id, 

Wi  Otbrtaluation  of  Pbopbrtt  Insurbd  by  a  mutual  insurance  company 
in  the  representation  made  by  the  insured,  whereby  an  insurance  ia 
effected  to  an  amount  exceeding  that  to  which  the  company  is  anthotiaBd 
to  insnro,  is  binding  if  thero  be  no  fraud  or  concealment,  and  the  in- 
surers knew,  or  had  full  means  of  knowing,  the  real  value  of  the  prop* 
erty,  and  in  case  of  a  loss  the  company  is  liable  for  the  full  amount  of 
the  policy.     Borden  ▼.  Ilingham  Mui,  F,  Im,  Co,^  614. 

INTEREST. 

!•  IxTBRBST  IS  Rbootbrablb  bbtond  THB  Pbnaltt  OF  A  BoKD  by  wuy  of 

damagea  for  the  detention  of  the  debt,  as  against  the  principal  debtor. 

Mower  v.  Kip,  748. 
IL  Xbterestt  IS  Recoyerablb  on  a  Mortgagb  beyond  the  penalty  of  a 

bond  given  as  collateral  security  for  the  same  debt,  even  though  not  re* 

ooverable  in  an  action  on  the  bond.    Id, 
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INTRUSION. 

SeeBsoHSAT. 

JETTISON. 
SoeGnnEBAL  Ayxbagil 

JOINT  TENANTS. 
See  Co-TiNANor. 

JUDGMENTa 

L  BsuBF  nf  Equxtt  AGAimr  a  JuDGioarT  will  nol  be  granted  wbero  the 

oompkixiaiit  ia  not  shown  to  have  exerdaad  pcoper  dfligaioa  in  maUag 

his  defense  at  law.    CoUHim  ▼.  Joms^  216. 
fL  JvDQMXNT  BT  DsFAULT  OB  CoHTESSiov  is  not  evidenoe  of  the  jnatoaas  or 

existence  of  the  debt»  as  against  another  oreditor  of  the  jndgment  debtor. 

Hooper  ▼.  Potr,  258. 

5.  JuiMiMSNTBTDsFATTXiroiireB  no  other  defaoto  than  tfaoaaoflonn.    Wklffii 

T.  Fuller,  890. 

4.  Ebbonxous  JuiKSMXins  are  Talid  nntil  reversed.    Am  t.  Rm^  MS. 

0.  JuDGMSKT  BT  Dsfaui;t  oan  not  be  entered  while  there  are  matnria1  taRua 
made  by  the  pleadings  and  not  disposed  oi  Hcarrk  t.  MuM^pgm  ^fg» 
Co.,  872. 

6L  JuDGMXKT  nr  ak  AonoK  or  Dxbt  on  a  gnardian's  bond,  alli^ng  fraud- 
ulent management  of  the  plaintiff's  estate,  is  a  bar  to  a  salt  in  equity  bj 
the  plaintiff  seeking  to  charge  the  guardian  as  tmstee  of  the  property 
alleged  to  have  been  misappropriated.    Emery  v.  Qoodunn,  476. 

7.  Decision  or  Question  in  Issub  on  Tbial  at  Law  is  oondnsive  as  be> 
tween  the  same  parties,  in  a  subsequent  proceeding  in  equity,  wharaia 
the  same  issue  is  raised.     SeUman  v.  Bowen,  624. 

6.  JuDOMENT  Gbeditor  Neolectinq  to  eufoice  his  lien  in  ten  years  after 

docketing  his  judgment,  loses  his  legal  priority  over  a  morlg^fe  by  the 
debtor  subsequent  to  such  docketing.     Mower  v.  Kip,  748. 

9.  Judohent  Lien  ls  not  Extended  beyond  ten  years  by  a  revival  of  tha 

judgment  within  the  ten  years  as  against  a  bonajide  mortgage  lien  a^ 
cruing  after  the  docketing  and  before  the  revivaL    IcL 

10.  Object  of  a  Soire  Facias  is  not  to  extend  the  lien  of  a  judgment^  baft 
to  enable  the  creditor  to  enforce  his  lien  by  execution.    IcL 

U.  Judgment  Creditor  has  no  Lien  fob  Interest  upon  a  Judgment  re- 
covered before  the  act  of  April,  1813,  authorizing  the  collection  of  inter- 
est  on  executions  on  judgmente  thereafter  recovered.    Id* 

ISL  EguTTT  Gives  Effect  to  the  Lien  of  a  judgment  upon  a  legal  titia  only 
ao  Isr  as  it  oan  be  enforced  by  execution  at  law.   Id, 

See  Bbs  Judicata. 

JUEY. 

L  JuBOB  ovoB  SwoBN  oan  not  be  challenged  for  any  jm  iiilallug  «aiiia. 
OiOeapie  t.  SUUe,  137. 

Si  Obakd  Jubob  Siitino  on  Tbial  Jubt.— The  objection  tiwt  ona  ol  tha 
jurors  in  a  criminal  case  was  a  member  of  the  grand  jury  who  fooad  tha 
faidiotmentfe  if  not  taken  before  the  juror  is  sworn,  oan  not  be  made  m 
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ground  lor  a  new  trial,  thongh  the  prisoner  swears  that  the  faet  was  nn* 
known  to  him  nntil  the  jury  retired,    /i. 

LANDLORD  AND  TENANT. 

L  A  Vaizd  Ck>irnuLCT  fob  a  Lxask  Arises  where  an  anthcxked  oommit« 
tee  engages  in  writing  that  a  oertain  person  shall  occupy  a  oertain  hotels 
he  paying  therefor  in  advance,  and  that  he  shall  have  the  refusal  for  two 
snoceeding  years.    Stanley  v.  Brunswick  Hotel  Corp.f  485. 

S.  The  Validitt  or  thb  Contract  is  not  Impaibed  by  the  fact  that  the 
writing  was  drawn  np  on  the  representation  of  the  lessee  that  he  desired 
to  show  it  to  another  for  a  certain  purpose,  but  did  not  so  show  it.    Id, 

t,  OwvxB  ov  Shxep  is  Pbiha  Facts  Owksh  ov  thb  Wool  produced  there* 
from.    Cfhamberlin  v.  Shaw,  586. 

L  LnsKB  OT  Shkep  has  no  Propestt  in  Wool,  When.— Under  a  lease 
of  a  farm  and  a  number  of  sheep  "to  hold  one  year  from  the  first  of 
April,  1833,  reserving  five  hundred  and  fifty  pounds  of  wool  of  a  quali- 
ty of  an  average  with  the  flock,"  providing  that  the  sheep  are  not  to  be 
counted  to  the  lessee  till  after  shearing  in  June,  1833,  and  are  to  bo 
counted  back  after  shearing  June,  1834,  the  lessee  to  take  the  risk  of  tho 
■beep  until  then,  the  lessee  baa  neither  the  general  nor  special  properly 
aor  legal  poesession  of  the  sheep  from  April  to  June,  1834,  but  only  a 
ri|^t  to  enter  and  shear  them,  and  is  not  the  owner  of  any  part  of  the 
wool  until  the  lessor's  share  is  separated.     Id, 

ii  Lhube's  Right  to  the  Wool  rests  merely  upon  an  ezeoutcvy  contract 
until  the  lessor's  share  is  separated.    Id. 

C  OwxxB  ov  TEE  Sheep  mat  MAnrrAnr  Tbover  against  the  lessee  and  a 
purchaser  from  him  for  a  Joint  conversion  of  the  wool  before  separatioo, 
where  both,  being  together,  and  in  poeseeaion,  refuse  to  deliver  it  on  do* 
mand,  without  showing  that  the  purohaser  had  notice  of  the  invalidity 
of  the  lessee's  title,    fd. 

T«  lliABUBS  or  Damages  in  snch  an  action  is  not  the  valua  of  all  the  wodi 
boft  only  of  the  share  thati  would  belong  to  the  plaintiff  afler  lepanitioa^ 

ML 

T.WAaigq, 

8aa  I*Aia>L0Bi>  anb  Tbitaxt. 

UPQACIB8  AND  LBQATRBBL 

See  Wills. 

LIGENSR 
See  TBBSPA88,  2. 

LIENa 

Cmascm  MAViiniA  LneiroH  Two  Duroror Fuim  bmj,  la  a oowl ol hurt 
resort  to  either,  although  other  persons  may  have  subsegosol  tUam^  m 
that  his  eUotion  may  benefit  one  in  preference  to  anothar.  Wtgglm  t. 
SkifoOtlns.  Co.*  676. 

See  JmDOMXNTs;  Mobtoaoes,  8»  4,  5^  6b 

LOST  IKSTRUMElffTS. 
A  Idme  BoMD  mat  nr  Eqvitt  be  set  up  to  charge  atUier  a  iuoty  or  aa  Mi 
€i  tho  obligor,    JTemey  v.  Kemey,  213. 
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LUNACY. 

L  Tkbm  Kon  Compos  Mentis  had  aoquired  a  fixed  Isgal  import^  prior  to 
the  adoption  of  the  oonstitotion  of  Pennaylvania,  denoting  a 
entirely  destitute  or  bereft  of  his  memory  and  onderstanding,  and  it 
with  this  signification  that  the  term  was  introduced  into  the  oonstitotiflB 
and  subsequent  legislation  of  that  state;  therefore  none  of  the  oonrli 
of  that  state  have  power  or  authority  to  change  this  meaning  so  as  to 
include  any  other  description  of  persons,  in  a  proceeding  of  lunacy, 
than  such  as  shall  appear  to  come  fairly  within  the  meaning  so  affixed 
to  it.    BtaumonVa  eaae^  33. 

%  &STU&N  OF  Inqittsition,  held  under  commission  in  nature  of  writ  d» 
hmcUico  inquirmdo,  that  the  party,  '*by  reason  of  old  age  and  long-ooo* 
tinned  sickness,  has  become  so  far  deprived  of  reason  and  understanding 
as  to  be  wholly  unfit  to  manage  his  estate,"  is  not  a  sufficient  findiof 
that  he  is  non  compos  mentis.    Id. 

MAINTENANCE,  CHAMPERTY,  AND  BATTERY. 
See  Attdbnet  and  Cuxnt,  1. 

MALICIOUS  PEOSECUTION. 

L  A  Pbossoutos  is  not  Liable  for  an  indictment  brought  in  by  the  grand 
Jury,  if  that  body  found  it  in  disregard  of  his  evidence;  as  would  be  th* 
ease  were  they  to  find  an  indictment  for  one  offense  when  the  prosecutor'B 
evidence  before  them  was  to  the  commission  of  another.  Leidig  v.  i7ai9- 
mm,  354. 

Si  MALioions  PaosKounoN— What  Evidkngb  Inadmissiblb  to  Show  Wavy 
or  Mauce. — Where  a  witness  was  asked  whether  the  prosecutor  in  an 
indictment  for  perjury,  defendant  in  the  present  action  for  malicioiia 
prosecution,  had  not  understood  himself  to  have  been  prosecuted  for 
laxoeny  by  the  plaintiff  in  a  prior  proceeding  instituted  against  him  by 
the  latter,  in  a  justice's  court,  the  question  was  held  improper;  although 
the  indictment  for  perjury  was  obtained  because  of  the  plaintiff's  oath 
made  in  that  proceeding.    Id. 

H  Mauob  and  Want  of  Probable  Cause  must  concur  to  support  an  aotioa 
for  malicious  prosecution.    Id. 

4.  At  Common  Law  an  AcnoN  upon  the  case  may  be  maintained  for  a  Taxa- 
tions civil  Buit,  in  which  there  was  no  arrest  or  holding  to  baiL  Whippk 
y.  Fuller,  330. 

6.  Action  on  the  Statute  to  prevent  vexatious  suits,  can  not  be  joined 
with  an  action  on  the  case  at  common  law  for  such  a  suit.    Id. 

t,  PBoaBOunoN  of  an  Innocent  Person  for  the  abstraction  of  a  package 
from  the  mails,  which  package  had  been  overlooked  through  carali 
in  the  search,  is  without  probable  cause,  notwithstanding  the 
of  the  prosecutor,  of  error  and  mistake  on  his  part  Merriam  ▼.  MU/ckeU^ 
614. 

y.  Tbom  the  Want  of  Probable  Cause,  Mauob  may  be  found.    /cL 

MAJ^BIAGE. 
See  Divorce;  Doweb.  2. 
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mabktet)  women. 

A  Fown  ov  ApporaTKnT  bt  Will  given  a  nuuried  wmnaiit  by  a  d«ed 

ooDTeying  property  to  a  tmstee  for  her  lue,  is  Tslid,  and  doii  not  need, 

to  joBtiiy  its  exerdae,  the  express  consent  of  the  hnsband.    Thomptum 

▼.  Mwrray^  68. 

See  HnsBAKD  amb  Whs. 

MASTER  Am>  SERVANT. 

Aonov  lOB  GoMPKysATioN  TOR  ExTSA  WoRK  done  by  an  apprentioe  doriog 
bis  apprentioeship,  for  his  master,  can  not  be  maintained  against  tha 
latter,  even  though  such  work  was  done  upon  his  express  promise  to  psjy 
for  it    BaOey  t.  King,  42. 

MISTAKE. 

!•  MiBTAxa  OF  Law  as  Gboukd  or  Rilzxv.— When  it  is  perfectly  evident 
that  the  only  consideration  of  a  contract  was  a  mistake  as  to  the  l^gal 
rights  or  obligations  of  the  parties,  and  there  has  been  no  fair  compromise 
of  hona  fidt  and  doubtful  claims,  the  contract  may  be  avoided  on  the 
ground  of  a  clear  mistake  of  law,  and  a  total  want,  therefore,  of  con- 
sideration or  mutuality.     Underwood  v.  Broekman,  407. 

IL  CoMFBOinsx  MAT  Bs  SiT  ABiDB  for  sn  obvious  mistake  of  plain  law,  whea 
there  was  no  other  motive  for  it  and  therefore  nothing  reasonably  or  in* 
trinsically  doubtful  to  be  compromised;  so  where  the  oompromise  ii 
evidence  of  fraud,  surprise,  or  imbecility.    Id. 

MORTGAGE& 

L  Av  Equixablb  Mobtoagb  la  Crxatkd  by  an  indorsement  at  the  time  of 
her  sale,  on  a  ship's  register,  which  is  thereupon  retained  by  the  vendor^ 
that  the  vessel  shall  not  be  sold  until  the  notes  given  for  her  pordhaM 
money  have  been  paid.     Welsh  v.  Usher,  63. 

%  Ipnc—SucH  Eqitttablb  Mobtgage  will  be  enforced  against  creditors  who 
obtain  subsequent  legal  lien,  as  by  attachment,  but  not  as  against  subeo* 
quent  purchasers  for  value,  without  notice.    Id, 

S.  RuLB  OB  Chargiko  Dutxrbkt  Paroels  of  mortgaged  realty,  alienated  al 
different  times,  in  the  inverse  order  of  alienation,  applies  to  conveyancea 
at  different  times,  with  warranty,  by  a  grantee  of  the  mortgagor  as  well 
as  to  successive  conveyances  by  the  mortgagor.    Cfuion  v.  Knapp,  741. 

i.  Mortgagxe  having  Rxlxased  the  Last  Parcel  of  the  mortgaged  prem- 
ises alienated  by  the  mortgagor  from  the  lien  of  the  mortgage,  the  valno 
of  such  parcel  being  then  suflSdent  to  pay  off  the  mortgage,  can  not  re- 
sort to  the  parcels  previously  alienated,  where  he  had  notice  of  such 
alienations,  and  if  he  had  no  notice  thereof  the  amount  received  upon 
releasing  the  parcel  last  conveyed  must  be  applied  before  resorting  to  the 
other  parcels.    l3. 

8.  Right  or  so  Chajeujing  Alienated  Parcels  Inversely  is  equitable,  and 
not  legal,  and  the  incumbrancer  is  not  affected  by  equities  of  which  be 
had  no  notice.     Id. 

€,  Mortgagee  having  no  Notiob  or  an  Alienation  of  part  of  tho  mort* 
gsged  land  does  not  lose  his  lien  thereon  by  releasing  another  part  nib* 
sequently  alienated.    Id. 

See  Fraudulent  Convetances,  6,  7;  Replevin,  4i 
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MUNIdPAL  CORPORATION. 

L  MnirxoiPAL  €k>BPOKATioN  MAT  RiOKADB  a  street  whenever  it  nmy 

•aoh  an  improyement  vuefal  to  the  local  public.    JTeo^y  t.  City  qf  Latd^ 

1  Such  Gospokation  is  not  Lzabu  in  Damaoks  for  mere  inoonveniepoe 
oocasioned  by  the  regrading  of  a  street,  to  a  lot-owner  who  has  built  hie 
hoose  to  correspond  with  the  grade  of  snch  street  as  originallj  estab- 
lished, where  there  is  no  intnudon  upon  his  property  nor  any  d^rivmtioo 
or  obetruotion  of  his  enjoyment  of  any  vested  right  therein,  and  whesv 
he  iB  not  thereby  divested  of  its  use.    Id, 

H  Thxbb  is  no  Impliso  Aobssmsnt  not  to  Chanox  the  Qradx  of  a  street 
onoe  fixed  by  a  municipal  corporation,  between  the  oorporation  and  loi> 
owners  along  the  street.     Id. 

4.  A  SuzuRX  UNDKB  A  MUNICIPAL  Obdinancx  beoomes  a  trespass  ab  imitia^ 
if  there  has  been  a  failure  to  comply  with  the  subsequent  prooeedingi 
prescribed  by  the  ordinance^     Baumgard  v.  Mayor,  437. 

&  A  Municipal  Cobpobation  is  Liablb  fob  the  Seizubs  by  its  offiosn  of 
property,  in  pursuance  of  its  ordinances,  when  such  seiznze  has  been 
Tltiated  by  subsequent  conduct  of  the  officers.    Id. 

t.  Car  can  not  Usb  Pbiyatx  Fbopkbtt  for  public  purposes  without  ask- 
ing Just  oompensation  therefor.    (yFaUon  y,  DaggeU^  MOl 

See  OoBPOBATiONS;  Towire. 

NAVIGATION. 
SeeSmppiNO. 

KBQUGENCB. 

Paoow  07  DmnBT  of  Pbofxett  for  the  perf onnaooe  of  service  thenoot  and 
its  sabsequent  loss,  ia  a  sufficient  prima/ade  stuyning  for  tiie  plaiiitlfl 
soing  for  its  loss,  alleged  to  have  been  oooasioned  by  oankssBsas  Hid 
osgleot    MarlaU  t.  Levee  Steam  CoUon  Preee  Co*^  468. 

See  Plkadino  and  Pbaoiicb,  13. 

NEGOTIABLB  INSTRUMBNTa 

1.  Patxbnt  nr  ths  Bills  of  an  Insolvent  Bank,  received  as  oMh,  nsHlMr 
party  having  knowledge  of  the  insolvency,  ia  valid,  and  no  action  cmi  be 
afterwards  brought  on  the  debt,  unless  perhaps  where  the  payee  prssentt 
the  bills  to  the  bank,  and  upon  refusal  to  pay  them,  gives  doe  notioe  to 
the  person  from  whom  he  received  them.    Scruggs  v.  Chue,  114. 

IL  Note  not  Void  at  Election  of  Makes,  When.— Where  a  vender  ol 
land,  for  which  a  note  is  given  as  part  consideration,  execntss  a  bond 
acknowledging,  among  other  things,  that  the  contract  is  to  be  /<oid  if  the 
note  is  not  punctually  paid,  the  '^contract*'  referred  to  is  the  Mjntraet  ol 
sale  and  not  the  note,  and  the  maker  of  the  note  or  hUi  surety  c*>i  not 
set  up  as  a  defense'to  an  action  thereon  that  it  has  become  void  1^  non- 
payment at  the  day,  the  election  to  consider  it  void  xestmg  with  the 
payee,  and  being  determined  by  bringing  the  action.  Lam  v.  Maimmg^ 
125. 

%  An  Indobsemknt  in  Blank  of  a  Note,  whether  negotiable  or  not^  made 
by  a  stranger  for  the  benefit  of  the  psyee»  implicit  in  the  absence  of 


Index.  793 

oonntervailing  proof,  that  sach  note  is  dae,  that  the  maker  shall  be  able 
to  pay  it  at  maturity,  and  that  it  is  collectible  by  dne  diligence.  Snoh 
indorsement  does  not  make  the  indorser  a  joint  maker,  nor  an  absolnte 
guarantor,  liable,  at  all  eyents,  on  the  dishonor  of  the  note.  Perkku  t. 
CaOin,  282. 

4.  WmniB  A  Neootiablx  Notb  is  Indobsxd  in  blazik  and  delivered  to  a 

person  who  has  no  interest  in  it,  to  have  it  discoanted,  and  he  indorses 
it,  before  maturity,  to  a  third  person,  without  notice,  in  satisfaction  of 
his  own  private  debt,  snch  person  is  a  bona  fide  holder,  and  is  unaffected 
by  the  equities  of  the  previous  parties.  Brush  v.  Scribner,  303. 
&  Whibe  a  Notb  is  Signed  in  Blank,  the  addition  of  another  obligor 
before  it  is  filled  up,  without  the  knowledge  or  authority  of  the  original 
signer,  is  not  such  an  alteration  as  to  render  it  void  against  him.  Bank 
qf  CommanweaUh  v.  McChord^  398. 

0.  GHAKGiNa  THE  Datb  of  such  an  instrument,  where  the  date  was  not  blank 

when  signed,  vitiates  it,  if  the  alteration  is  made  without  authority,  /d. 

1.  Indobskbov  A  Notb  Overdue  is  not  liable  thereon  unless  demand  is 

made  upon  the  maker  within  a  reasonable  time,  and  immediate  notioa 
of  non-payment  given  to  such  indorser;  so,  though  the  maker  is  insol- 
vent 9aaiSk  has  absconded.    CoU  v.  Barnard^  584. 

IL  FiBU  CAN  NOT  Bboovbb  AS  Indobsebs  of  a  promissory  note  signed  by  od« 
of  its  members,  in  an  action  on  such  note;  the  remedy  of  the  member  of 
the  firm  who  dgned  the  note  is  against  his  co-makers  for  eontributioD* 
&emM  V.  WeBt^  630. 

H  ICbbb  Addition  of  thb  Wobd  "Sboubitt'*  to  the  name  of  a  Joint 
maker  of  a  note  does  not  change  the  nature  of  his  liability,  nor  is  it^  in 
in  itself,  evidenoe  that  he  stood  in  that  relation  to  the  other  contraotiog 
parties.    Id. 

NEWTBIALS. 

L  Ji7B0B»  Impbofxb  Inbluencb  on.— That,  on  a  trial  for  eounteileltliig^  tiM 
Jnron  on  entering  their  room  for  deliberation,  find  a  plaoard  thoro  posted 
ohaigiiig  one  of  their  number  with  being  a  counterfeiter,  is  no  ground 
lor  setting  aside  their  verdict  or  granting  a  new  triaL  HaUv,  (hwrntm* 
weaUk,2SJ. 

t»  Wbib%  nr  ah  Aonov  upov  a  Ooxtbact*  in  Connaotiont»  iha  deaiskm  is 
in  aooordanoe  with  the  laws  of  the  state^  a  new  trial  will  not  be  grsnted, 
to  give  the  unsuooeesful  party  the  benefit  of  the  law  of  another  states 
ftot  partioularly  insirted  on  at  the  trial,  though  the  oomtraot  was  madtt 
and  the  parties  resided  in  that  state.    Brush  v.  Scribner^  809L 

5.  Vbbdiot  will  not  bb  Sbt  abide  on  the  ground  of  the  admission  ol  livels 

^nm^  and  immaterial  evidence.    Merriam  v.  MUdM,  514. 

0BPHAN3'  CXDUET. 
See  Pbobatb  Ooubxs. 

PABKNT  AND  CHILD. 

I*  A  FAXBBBBABVOAirrHOBITTTOBBOlITBAlilOAOrlsftUiellildtaild'MI 

«lisoiitor  paying  the  father  from  the  funds  of  tiw  estaK  the  amoont  ot 
thakgaoy  left  his  infant  son,  is  liable  to  an  aooooaft  tp  iha  estate  lor  floob 

Johnson  v.  Johnson^  72. 
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2.  A  Father  of  StmicxEKT  Ability  is  liable  for  the  support  and  maia- 
tenanoe  of  his  child,  notwithstanding  that  the  latter  has  property  of  hit 
own.    Id, 

S.  Gift  fbom  a  Fathsb  to  his  Infaht  ChilDi  in  good  faith*  is  as  valid  sail 
made  by  a  stranger.    WUUanu  v,  Waltan,  122. 

i.  Fatheb*8  Possession  as  Katubal  Guabbiav  of  a  chattel  given  to  his  in- 
fant child  by  himself  or  another,  continned  bona  Jide  for  the  reqidred 
period,  Tests  a  good  title  in  the  child  under  the  statate  of  limitations. 
Id. 

PAETNEESHIP. 

L  ConT&ACT  BETWEEN  Two  F1BM8  HAVING  CoMMON  Pabtneb.— Where  tiis 
same  person  is  partner  in  two  firms,  and  a  note  is  made  by  one  firm  to 
the  other,  an  action  can  not  be  fnaintained  thereon  by  the  latter  firm 
against  the  partner  in  the  other,  who  does  not  belong  to  both  finnt 
Banks  v,  MitduU,  106. 

S.  Sepabate  Cbeditobs  of  the  Membebs  of  an  Insolvent  Fibm  are  entitled 
to  the  separate  property  of  their  debtors,  and  only  the  sarplns  left  after 
satisfying  them  can  be  applicable  to  the  discharge  of  the  partnership 
debts.    B€uley  v.  Kautedy,  351. 

S.  An  Agbebment  with  a  Clebe,  that  he  shall  receive  a  proportion  of  the 
profits  of  a  basineas,  as  a  compensation  in  addition  to  a  fixed  salary,  does 
not  constitate  him,  as  between  the  parties,  a  partner  in  the  business,  and 
he  may  therefore  be  saed  at  once,  for  fonds  of  the  house  in  his  haod% 
which  he  refoses  to  torn  over.    St.  Victor  v.  Daubert^  447. 

4.  The  Title  to  Eeal  Bstate  Bought  with  Pabtnebship  Funds  vests  in 
the  separate  partners,  as  joint  owners,  and  any  one  may  sell  his  undivided 
share.    Baca  v.  Barnos,  463. 

&  A  Pabtneb  Seluno  his  Bight  in  Beal  Estate  bought  with  partnership 
funds  is  liable  to  an  account  to  his  copartners  for  the  price  paid.    Lk 

6«  A  Sale  bt  a  Pabtneb  to  a  Ck)FABiNEB»  of  his  interest  in  the  partnenh^ 
bars  him  of  his  right  to  demand  partition  of  the  real  estate  purchased 
with  the  partnership  funds.    Id, 

7.  Sealed  Ck)NTBACT,  Ezeouted  bt  One  Pabtneb  in  the  name  of  the  firm 
without  previous  authority  or  subsequent  latificatum  by  his  oopartoer» 
does  not  bind  the  latter.     Van  Deuaen  v.  Blum,  582. 

8»  Such  Pabtnebs  abe  Liable  on  a  Quantum  Mebuit  and  qwuUum  valAai 
for  labor  and  materials  fnmiBhed  to  the  firm  before  its  dissolution  in  at- 
tempted execution  of  such  invalid  contracti  it  being  for  a  purpose  within 
the  scope  of  the  partnership,  though  the  work  is  not  completed  until  after 
the  dissolution.    Id, 

0.  A  Pabtt  can  not  be  Plaintiff  and  Defendant  in  the  same  action. 
Burhy  v.  Harris,  650. 

10.  A  Partnebship  can  not  Sue  one  of  its  MBirwEBS  at  law.    Id. 

11.  Debtob  Colluding  with  Outgoing  Pabtneb  can  not  obtain  from  bim  ft 
discharge  of  his  debt.    Id. 

12.  Until  a  Final  Adjustment  of  all  Pabtnership  Aocounts,  and  a  spe- 
cific sum  due  to  some  one  partner,  no  action  can  be  sustained  by  one 
member  of  a  firm  against  another.    Id. 

IS.  Assignment  of  all  Pabtnebsuif  Demands  to  one  of  the  firm,  indndinf 
a  claim  against  such  assignor,  does  not  entitle  the  firm  to  soe  raell 
assignor.    Id. 
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li.  VdB  THB  PxaYATB  DxBT  ov  A  Pabtnxb,  partoezBhip  property  out  not  bt 
miaed  under  stUohment  or  exeoation.    Morriton  r.  Blodgett^  65S. 

lA.  Partnxbsbif  EmoTS  are  a  fond  to  be  applied  first  to  the  payniMil  €l 
the  partnership  debts;  and  the  interest  of  a  partner  therein  is  only  his 
share  of  the  anrplns  after  they  are  paid.    Id, 

It,  Ohb  Pabtkkb  has  no  Bight  to  Contest  the  partnership  goods  to  his 
own  purposes.    Id, 

tl.  A  Pabtnxb's  Intsbut  in  thb  Pabtnzbship  Goods  may  be  seised  and 
sold  uder  ezeoution,  but  the  goods  themselves,  or  any  part  thereof^  eaa 
not  be  seised.    Id, 

IS.  Whrhxb  Pubohasxb  of  such  Intsbbbt  is  to  beoonsidered  a  tenant  in 
oommon  with  the  other  partners,  ^iMsre.    Id, 

10.  A  Nbw  Pabtnxbship  Undsbtakino  to  Pat  the  debts  of  the  old  fim, 
which  comprised  some  of  the  same  members,  will  not  be  permitted  to 
deny  a  receipt  given  for  the  goods  of  such  new  firm  attached  for  a  debt 
of  the  first  partnership,  nor  to  allege  that  such  debt  was  but  an  indi* 
Tidualdebt.    Id. 

SOl  Joxar  CBmrroBS  or  an  Insolvent  Pabtnsbship  are  entitled  to  a  prefer- 
ence over  separate  creditors  of  the  individual  partners  in  payment  out  ol 
ths  property  of  the  firm;  and  the  separate  creditors  of  an  individual 
partner  have  a  like  preference  over  the  partnership  creditors  in  payment 
out  of  such  partner's  estate  in  case  of  his  death  or  bankmptey.  Payne 
v.  MaUhewB,  738. 

BL  BiOBTB  or  SoLVKNT  Pabtnsr  or  DiOBASiD  iNsoLYXNT.^Where  a  firm 
is  dissolved,  leaving  one  of  the  partners  largely  indebted  to  the  ooneem, 
and  the  latter  afterwards  dies  insolvent,  his  solvent  surviving  partner 
having  been  compelled  to  pay  debts  of  the  firm  out  of  his  own  property, 
is  entitled  to  share  in  the  deceased  partner's  estate  for  the  balance  dns 
him,  equally  with  other  creditors  having  unliquidated  demands  or 
aooonnts,  etc.,  constituting'  debts  of  the  fourth  daas  under  the  statutes. 
Id. 

tit  8uoB  Demand  mat  be  Liquidated  by  the  surrogate  in  settling  the  es> 
tate^  or  by  a  decree  of  the  court  of  chanoery  after  a  referenee.    Id. 

PAYMEMTa 

!•  Aytucatiov  or  PATMENTB.^^I1ie  debtor  may  direct  to  what  debt  bis  psy* 
ment  shall  be  applied,  but  if  he  waives  the  right  to  do  so^  the  creditor 
may  make  the  application,  and  if  both  are  silent  the  law  must  decide. 
WhiU  T.  TVurnM/,  687. 

t»  Law  will  Make  a  Peg  Bata  Appuoation  in  a  case  where  ths  debtof 

was  equally  bound  to  pay  both  debts,  and  where  his  sets  showed  a  sub* 

stsntisl  Uending  of  the  claims,  and  there  was  a  virtasl  appropristion  by 

both  parties  to  the  olsims  so  blended,  at  the  time  ths  payments  wars 

made.    /d. 

SeeDuBBsa 

PLEADIKO  AKD  PRACTICB. 

!•  On  CAN  NOT  Ater  GoNntABT  to  a  Bond  or  record  dedsisd  en.   Thsrs* 
f orsb  a  dsdaration  on  an  appeal  bond,  averring  that  by  mistsks  ths 
of  a  wrong  person  was  inserted  in  said  bond,  and  in  the  decree  sabt 
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■eque&fly  entered  in  fhe  appeftled  tiiit,  u  one  of  fho  ftppeOees  in  miA 
rait,  is  bed  on  demnrrer.    DUntU  t.  MiUer^  128. 

IL  09  A  Plea  Of  Nul  Tzsl  Bsoord,  a  Vabiaitcb  between  tho  decree  re- 
lied on  and  that  offered  in  evidence,  ae  to  the  name  of  one  of  th«  partiee 
in  whoee  favor  the  decree  was  entered,  is  &tal,  and  can  not  be  helped 
by  an  averment  that  the  name  ^ras  inserted  by  mistake.    Id. 

8b  Demxjbbkb  €k)X8  back  to  thx  Fisst  Fault  in  pleading.    Id, 

i.  Thx  Coubt  is  not  Obuoxd  to  Givb  Air  OpiNioir  upon  the  weight  ol 
the  testimony.     Vincent  v.  SUnehottr,  145. 

ft.  &EMXDT  BT  Monoir  may  now  be  obtained  where  formerly  the  par^ 
would  have  been  entitled  to  an  audita  querela.  Per  Brockenbron^  J. 
Steele  v.  Boud,  218. 

8.  Pbogbss  mat  bb  Quashed  out  MonoK  if  irregularly  or  finandnlenfly 
cnted.    Per  Brockenbrongh,  J.    Id. 

7.  OBJxcnoK  THAT  Onb  o7  thb  SuBSGBiBnro  With  Basis  to  a  Wiu. 

not  produced  and  sworn,  can  not  be  made  for  the  first  time  in  the  appel- 
late coort,  especially  if  the  record  doee  not  show  that  his  abasnoe  was 
not  accounted  for.    Apperaon  v.  CoUreU^  239. 

8.  Dbrgt  07  Pabths  held  not  to  be  sufficient  to  reverw  a  decree^  if  it  it 

regular  as  to  the  party  appealing.    Bumpaee  v.  WM,  274. 

9i  OxBBRAL  Plba  oy  Feaud,  covin,  and  misrepresentation,  is  good  in  am 
action  of  assumpsit  for  goods  sold  and  delivered,  even  when  aasailad  by 
special  demurrer.    Elliott  v.  CoggtkaU^  365. 

10.  iMmorEE  MisjoiNDEB  of  two  causes  of  action  is  not  cured  by  plea  and 
Jndgmentt  where  the  defendant  pleaded  the  general  issue^  and  then  sof* 
fered  judgment  by  default.     Whipple  v.  Fuller,  830. 

IL  Thb  Tbial  Judge  is  not  Rbquieed  to  Qiyb  laaTHUcrioirs  iireievBEt 
to  the  evidence  offered.    Hanee  v.  N.  O,  In».  Co.,  458. 

12.  Bbbob  IB  Verdict  Appeabibo  as  a  Matteb  or  CALOULAxnnr  wOl  be 
corrected  and  proper  verdict  ordered  entered.    Id, 

18b  Allegation  or  Loss  or  Fbopebtt  through  the  ni^^igenoa  and  osrelsis 
ness  of  the  defendants  is  equivalent  to  an  averment  of  destrmotioB. 
Herrin  v.  Eaton^  499. 

14.  A  Cause  Bbought  beiobe  an  Appellate  Coubt  on  one  Coubt  ean 
not  be  heard  on  another  count  struck  out  in  the  court  below.  Dtmeam 
V.  Syheeler,  512. 

1ft.  In  AssuKPsrr  against  Several  DEiENDANra^  a  promise  by  all  moBt  be 
proved.    Outte  v.  Oordon,  520. 

18.  Idem. — ^An  exception  is  made  where  one  of  the  defendants  is  an  inteli 
he  may  plead  his  infanoy  and  a  recovery  be  had  against  tha  other  de- 
fendants.   Id, 

17*  Pleading  Considebation.— A  declaration  ifHiich  alleges  that  tha  defend* 
ant,  in  consideration  of  a  certain  sum  to  be  paid  to  him  by  the  plaintift 
promised  to  do  certain  things,  for  breach  of  which  promise  the  action  is 
brought^  is  bad  after  verdict^  because  it  fails  to  allege  any  agreement  be- 
tween the  parties,  or  any  consideration  for  such  prouuse  by  tha  defend- 
ant.   Pa.  etc,  Nav.  Co,  v.  Dandridge,  542. 

18.  Counts  in  Debt  ob  Assukpsit  on  a  Quantum  Mebuix  or  gagsiiw 
vcMat,  may  be  joined  in  the  same  declaration  with  counts  on  a  specialty. 
Van  Deueen  v.  Bhtm,  582. 

18.  Dbolabation  in  Tbover  fob  Convebsion  op  PBOMonoBT  Nom 
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Mi  rfMe  t1i«ir  dstee  «r  Hu^of  payment  Bakk qf  Nem Brutmskk  t. 
^eiZiom  091. 

IOl  CtoUNT  nr  such  Dbglabation,  Which  Desobibis  the  notei  u  ''eleTn 
other  pronuMory  notee,  haying  the  like  dzmwen,  indoneny  dceoriptioiii^ 
and  Tidne  as  the  laid  promisaory  notes  in  the  first  oonnt  mentioned^'*  ii 
had  on  special  demorrer,  hecanse  it  mixes  them  all  together,  withoot 
^^■tftigwialiing  the  drawer  and  indorser  ot  one  note  from  another.    Id, 

tL  BimtiNCB  MAT  BB  Mabb  TO  Pbiob  Couht  to  avoid  great  prolixity. 
Id. 

8aaOoBK»uxiOBa»  1, 8;  CO01B;  BBTomEL»  1;  Pbobaai  Ooi7B»i  BmJifivi 

Vabiancb. 

PREFEBSINQ  CBEDIlOKh. 

Bm'AMIOBMBHTS;  FbaUBULEBT  COVTBTIBOH^ 

FBINOIPAL  AND  AGENT. 
See  AoBNOT. 

FBINdPAL  AND  SUBKm 

See  SUBBTTBHIF. 

PRIVIES. 
See  Rb8  Judioata. 

PROBABLE  GAUSK 
See  Malioious  Pbobboutiov. 

PROBATE  COURTa 

L  Oomrrr  Coubxb  in  Enolaitd,  prior  to  the  reign  of  William  L,  had  faoA^ 
diction  of  testamentary  causes.    Apperscn  ▼.  CoUreU,  239. 

t»  Obioikal  JuBiSDionoN  OF  Pbobates  belongs  in  England  to  the  eoolori- 
astical  oourts,  and  to  some  of  the  courts  baron.    Id, 

S.  Qbfhaks*  Courts  in  Alabama  have  general  plenary  jnrisdiction  of  all 
testamentary  cases;  and,  except  in  peculiar  cases,  this  jurisdiction  is  ex- 
clusive.   Id, 

4.  JuBT  MAT  BB  Impanxlkd  IK  ORPHANS*  CouRT  to  try  the  issues  Joined 
with  respect  to  a  will  which  is  alleged  to  have  been  duly  executed  and 
afterwards  destroyed  by  the  testator  while  insane.    Id, 

&  Bill  of  Ezcxptioks  is  necessary  in  orphans'  court  to  reserve  a  question 
for  presentation  to  the  supreme  oonrty  and  the  latter  court  will  not  look 
bqrond  such  bUL    Id, 

PROCESS. 

L  A  Sbbbdv  8H0I7LD  ExBOUTB  P&ccBSB  with  the  utmost  expedition,  or  as 
■OOQ  after  he  receives  it  as  the  nature  of  the  thing  will  admit.  W^er  v. 
Amdrew$t  407. 

t,  AvOiiiaiBGUUf  voTCoHTBADiororinvalidatahiaownnloniiiadsroiih. 
Id. 

See  PtBADDTG  ANB  PBACTICBi  •. 

REPLEVIN. 
1.  Plaibtxiv  nr  RBPLBnir  icubt  Show  ah  Ublawvcl  Taxhto  or  detentiM 
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to  mpporfc  the  Inna  on  Ida  part  under  a  plea  oi  mm  cipiL    fllnqiiM  t. 

MeFarland^  (t02. 
IL  Ddhtdamt  gav  hot  Hatk  Judoiont  iob  a  Retukit  of  the  yioyiy 

where  he  prevails  under  a  plea  of  non  eqrii  in  replevin,  hnt  he  nmj  have 

a  return  awarded  where  he  pleada  property  in  himself  or  another.    li, 
H  NoK  Ckpit  and  Fbopkbtt  in  Avothzb  may  be  pleaded  together  in  re> 

plevin.    Id. 

4.  In  Replxyxn  bt  a  Movtoaoxb  againat  the  mortgagor  of  chattels,  where 

the  mortgage  was  not  recorded  in  the  proper  county,  and  the  goods  have 
been  attached  by  a  creditor  of  the  mortgagor,  the  defendant,  upon  a 
Judgment  of  nonsuity  because  no  wrongful  taking  or  detention  was 
ahown,  can  not  have  a  return  of  the  property  awarded,  he  not  being  en- 
titled to  the  possession  against  the  mortgagee,  nor  liable  to  the  atteeh- 

ing  officer.    Id. 

RBS  JUDICATA. 

!•  A  PUA  or  A  FoBMXB  DiCBXX  between  the  parties,  aa  to  the  same  matten 
preeented  by  the  bill,  will  not  be  sastained  by  proof  of  a  decree  in  a  for- 
mer suit,  wherein  the  same  relief  was  sought,  but  which  failed  owing  to 
a  defect  in  the  bill  in  that  suit,  which  is  remedied  in  the  bill  now  before 
the  oourt    (7tff  v.  Davia,  89. 

%  Bond  to  iNDSMNiFr  doss  not  Makx  Fbivt  to  Judount.— Where  a 
bond  to  indemnify  against  any  judgment  that  may  be  obtained  upon  a 
oertain  matter,  is  given,  and  where,  upon  suit  brought  upon  that  matter, 
notice  is  given  to  the  obligor  in  the  bond  to  come  in  and  defend,  where- 
upon the  obligor  does  defend  the  action  in  the  name  of  his  obligee,  yet 
said  obligor  is  not  a  privy  to  the  judgment^  so  as  to  be  precluded  from 
■gain  litigating  the  same  matters,  and  may  therefore  obtam,  in  hia  own 
name,  an  injunction  against  the  judgment,  upon  grounds  that  might  have 
been  ntged  in  defense  to  the  original  action.    Id, 

5.  Idem. — ^Thi  Vsrdict  would  be  Conolusite,  however,  in  snoh  aotionp  ia 

favor  of  the  sheriff  in  a  subsequent  action  by  him,  upon  his  bond  d  in* 

demnity.    Id,  

BETUBN. 

See  ExBCunoNB,  5. 

SAUSa 

BUL  07  Saui  ov  a  Nsobo  Bbobstebbd^  but  not  pcovied  hgr  two  hUbmn^ 
ptasss  th«  title  as  betireen  the  parties.    WUUam§  v.  WaUom,  122. 

See  Stoffagb  in  Tbansitv. 

SHERIFFS. 

Ay  Aonov  o&  Trebpass  does  not  Lie  against  a  iberiif  lor  Einntlm,  Is 
obedienee  to  his  preoept»  a  person  who  happena  to  be  privil^gid  tnm 
arrest    OarU  v.  DeUidernier,  508 

See  Pbooess. 

SHERIFFS  DEEDS. 
See  EzsounoNB. 

SHERIFF'S  SALES. 
See  EzxcuTtONS. 
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SHippmo. 

L  A  VwuML  Pbopbluo)  bt  Stiam  mnit  alter  her  coune  to  avoid  a  *^^^*«<i?n 
with  a  niliiig  veMel,  where  the  latter,  at  the  time  that  the  oolMon  is 
thwatened,  haa  not  the  use  of  her  sails.    Saune  t.  Toume^  452. 

H  A  CnsroK  that  a  Stbam  Vissxl  AaoxirDiNo  has  a  Right  to  a  certain 
aide  of  tha  river  applies  as  t»  other  vessels  of  the  same  olass^  bat  not  aa 
to  sail  vessel^  and  therefore  can  not  excuse  a  collision  with  a  vessel  of 
the  latter  descripftion.    IcU 

See  GutKRAL  Avxraok. 

SLANDER. 

L  GsABODro  Ohb  with  BuBimro  thx  Qnr  or  cotton«hoiise  of  another,  is  ao- 
tionable  per  se.     Waters  v.  Jones,  261. 

%  Chaboi  NxiD  NOT  BS  DiBBOT  AiO)  P06ITIVB  to  make  it  slanderoos;  ft  i» 
sufficient  that  from  it  the  impatation  of  criminality  may  be  inferred.    IdL 

IL  BzFBisanro  Suspicion,  or  speaking  ironically,  or  by  way  of  comparison  or 
interrogation,  may  make  one  guilty  of  slander.     Id, 

4  To  Sat  of  Onb,  *'  I  Bbubvb,  or  I  have  reason  to  believe,*'  he  committed 
arson  or  larceny,  is  equivalent  to  charging  him  with  a  crime,  and  is  ac- 
tionable.   Id, 

fi.  To  Sat  of  Onb,  "  I  havb  bbbn  Intormbd  Hb  is  Guiltt  of  arson,**  tha 
name  of  the  informant  not  being  stated,  is  actionable.    Id, 

t,  Chaboino  a  Cbimb  on  Hbabbat  ia  slander.  Hence  it  is  actionable  to  saj 
of  one,  that  it  is  the  general  opinion  of  the  people  in  the  neighborhood 
that  he  burned  the  gin-house  of  snother.     Id, 

7.  CoABOiNa  Onb  with  bbino  in  a  Suspicious  Placb  under  suspicious  dr* 
cumstances  does  not  impute  a  crime  to  him.    Id. 

•»  Qbnbbal  Chabactbb  of  Plaintiff,  suing  for  damages  arising  from  slan- 
der, may  be  proved  by  the  defendant  to  mitigate  damages.    Id» 

SPECIFIC  PERFORMANCK 

!•  SPBdixo  Pbbiobmancb  will  bb  Dbcbxbd  against  an  Hbib  at  Law  oo  a. 
contract  of  sale  made  by  his  ancestor,  though  such  contract  did  not  pur- 
port to  be  obligatory  on  the  heirs.    Moore  v.  FU%  Randolph,  208. 

1L  Mutuautt  of  Contract  is  a  prerequisite  to  a  decree  for  specific  perform* 
ance.  It  is  sufficient  that  this  mutuality  exist  when  the  contract  is  made; 
subsequent  events  destroying  this  mutuality  do  not  render  the  contrad 
inoperative.    Id, 

IL  Aftbr  Rbsoybbt  bt  a  Vbndbb  fob  a  Bbbach  of  a  covenant  to  convey^ 
against  the  adminirtrators  of  a  deceased  vendor,  it  is  too  late  for  the  lai> 
tar  to  maintain  a  bill  against  such  vendee  and  the  heirs  of  the  vendor 
for  specific  pezf  ormance.    Id, 

STATUTES. 

1«  Av  An  SuacKPTiBLB  of  Two  Intbbprbtations  will  be  given  that  whleb. 

will  render  it  oonstitutional  and  valid.    Boisdert  v.  CUixem^  Bank,  463L 
IL  Thb  Wobd  *'Bb**  will  be  construed  as  meaning  *<become'*  when  this  ia 

neoeasary  to  save  an  act  from  the  objection  of  being  unconstitutional  and 

void.    Id, 
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STATUTE  OF  FRAUDS. 

DnD  upov  Yauoakim  Oohsidxbatioh  does  not  coma  within  the  ptoffcki  \ 

of  tba  iriatate  of  fnads  and  peijories.     J%orfUom  ▼•  Dtufoipartf  868. 

STATUTE  OP  LIMITATIONS. 

L  Aht  UNQUAunED  Admthbton  that  a  Dsbt  is  THXir  Dub,  or  tiimt  aliabOitif 
tiierefor  itill  eziata,  takes  the  case  oat  of  the  statute  of  limitatioDBi 
for,  from  saoh  admission,  a  promise  to  pay  is  implied.  St,  «/o4»  ▼•  (Tor* 
rov,  280. 

%  Admhsigx  to  Take  a  Case  ont  of  statate  of  limitations  may  be  mads  to 
a  stranger  as  well  as  to  the  creditor.    Id, 

JL  Aokvowledomekt  Beyiydto  a  Dkbt  may  ht  proved  mider  a  genersl  npli- 
cation  to  a  plea  of  the  statute.    Id, 

4.  A  QxNBRAL  AcKjrowLEDOMXNT  OF  Indxbtkdnbss,  withoot  spedfyiog  th« 
nature  or  extent  thrreof ,  in  favor  of  the  payee  of  a  note,  will  not  intar- 
mpt  the  nmning  of  the  time  of  prescription,  as  to  sach  note.  Commag 
T.  WUUams,  466. 

See  DowEB,  6;  ExEomroBS  and  Adkinistbatdbs,  1.  ^ 

I 

STOPPAGE  IN  TRANSITU. 

1.  Vbndob's  RiaRT  or  Stoppage  dt  Tbaksitu  1b  not  saperseded  by  an  at-  i 

taohment  of  the  goods  by  a  creditor  of  the  vendee,  while  in  transit  in  tha 
hands  of  a  common  carrier  or  forwarder.     Hawse  v.  Jordan^  272» 

%  Venbob  has  the  Same  Kioht  to  the  Pbocekds  as  he  had  to  the  goods 
where  his  right  is  asserted  after  they  are  converted  into  money,  uidtt 
an  order  of  the  court  issuing  the  attachment,  bat  before  an  appropriation 
of  the  proceeds  or  an  adjudication  of  the  rights  of  the  parties.     Id, 

SL  Ck»uBT  OF  Chanoeby  hat  Emfobce  the  Right  of  stoppage  la  fromjfa, 
especially  when  the  goods  are  already  under  the  control  of  that  court  by 
an  attachment  in  chancery.     Id, 

4b  Charges  and  Expenses  of  the  Forwarder  in  whose  hands  the  goods 
were  attached  and  by  whom  they  were  sold,  under  the  chancellor's  ordar, 
must  be  first  paid  out  of  the  proceeds  in  such  a  case.    Id, 

&  A  Factor  or  Agent  Who  Pitbchases  GkM)i>sfor  his  principal,  and  makes 
himself  liable  to  the  original  vendor,  is  so  far  considered  in  the  light  of 
a  vendor  as  to  be  entitled  to  stop  the  goods  in  trannhi,  Newkatt  v. 
Vargas,  489. 

6.  The  Right  of  Stoppage  ik  Tbansitu  is  not  Affbotsd  by  taking  lalla 

drawn  by  the  master  upon  the  vendee.    Id, 

7.  The  Receipt  of  Ck)MBnssioir  by  one  who  becomes  responsible  for  the  valna 

of  goods  shipped  to  another  does  not  impair  the  right  of  stoppage  la 
tramitu.    Id, 
%  The  Right  of  Stoppage  in  Tbansitii  on  the  insolveni^  of  the  porohsisr 
is  in  the  nature  of  an  equitable  lien,  enabling  the  vendor  to  resome  pos- 
session until  the  price  is  paid.    Id. 

9,  The  Right  Ceases  where  the  goods  are  shipped  on  board  a  vessel,  ^* 

pointed  by  the  vendee  to  be  transported,  not  to  his  residence  or  to  ba  va- 
oeived  by  him,  but  to  other  markets.     Id, 

10.  Bttt  the  Receipt  of  the  Goods  by  the  Master  of  the  vendee's  ship,  ta 
be  transported  to  the  place  of  the  vendee's  residence^  doer  not  end  tha 
transit.     Id. 
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11.  Thi  Vendor  is  not  Obliged  to  Refund  what  may  Iiavc  been  received 
in  part  payment  to  entitle  him  to  exercise  his  right  of  stoppage.     Id. 

12.  A  Vexdor  hat  Ratify  an  undirected  act  of  his  correspondent  in  claim* 
ing  the  goods,  and  thereby  make  a  valid  stoppage  in  transitu.    Id, 

13.  Notice  to  the  Carrier,  or  to  any  one  having  charge  of  the  goods  befora 
the  transit  ends,  is  sufficient,  and  does  not  cease  merely  .by  the  interpo- 
sition of  a  claim  on  the  part  of  the  consignee.     Id. 

SUCCESSION. 

I.  The  Rule  of  the  Common  Law  that  an  Heik  must  be  of  the  blood  of 
the  first  purchaser  is  abrogated  in  Delaware  by  the  statate  regnlating 
the  ooone  of  descent.    Kean  v.  Iloffecker,  336. 

&  Seisin  is  not  Nboessart,  in  Delaware,  to  make  stock  of  descent    Id. 

!•  An  Heir  Assumino  the  Liabilities  of  a  Purchaser  of  part  of  the 

sucoeasion  property  is  liable  to  his  co-hoirs  therefor  only  in  the  amount 

due  them  of  the  unpaid  purchase  money,  and  not  in  the  amount  due  fo 

eaoh  upon  a  final  settlement  of  the  whole  suooession.       Ammta  t. 

Letturier,  470. 

SURETYSHIP. 

L  The  Subbtt  on  a  Guardian's  Bond  is  Ll^ble,  upon  the  default  of  bis 
principal,  to  the  extent  of  the  penalty  of  the  bond  as  rsspecti  defaults 
concerning  not  only  the  estate  of  tlie  minor,  as  it  was  at  the  time  of  th« 
appointment,  but  also  as  to  that  subsequently  acquired.  Johnson  r, 
Johnson,  72. 

&  Release  of  Surety. — Where,  on  a  judgment  against  the  principal  on  a 
bond  and  his  two  sureties,  an  execution  is  levied  on  property  of  the 
principal  sufficient  to  satisfy  the  judgment,  but  the  property  is  released 
by  the  execution  of  a  delivery  bond  by  the  principal  and  one  of  the 
sureties  together  with  other  parties,  the  other  surety  refusing  to  Jom 
therein  and  desiring  the  sheriff  to  proceed,  the  latter  b  disoharged,  and 
Is  not  liable  for  contribution  to  his  co-surety,  who,  aft«r  focfeitnre  aod 
judgment  on  the  delivery  bond,  pays  the  whole  amount  of  the  judg- 
ment    Brown  v.  McDonald^  112. 

In  SUKETY  ON  FoRTHCX)ifiNO  BoND  IS  RELEASED  if  the  creditor  makes  an 
agreement  with  the  principal  debtor  to  give  the  latter  time,  and  to  take 
a  specified  sum  payable  in  annual  installments  in  satisfaction  of  the 
bond.     Sittle  v.  Boyd,  218. 

4.  Relief  upon  the  Motion  of  a  Surety  on  a  forthcoming  bond  may  be 
granted  in  a  proper  case  in  the  court  in  which  the  bond  was  taken. 
That  court  may  direct  an  txoneretur  of  the  surety,  and  need  not  require 
him  to  seek  his  remedy  by  audita  querela  nor  by  bill  in  chancery.     Id. 

TENANTS  IN  COMMON. 
See  Co-tenancy. 

TOWAGE. 

Um  ov  RiABONABLB  Care  AND  DiuoENCE  ONLY  is  required  of  one  who,  witn- 
oat  expressly  agreeing  to  insure  against  all  losses  or  injuries  that  may 
arise,  undertakes  to  tow  a  vessel  out  of  a  harbor,  through  the  ice  therein; 
such  contractor  is  not  liable  to  the  same  extent  as  a  common  carrier. 
Pa.  etc.  Kav.  Co.  v.  Dandridge,  643. 

^      AM.  Dao.  TOL.  XXIX-«1 
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TOWNS. 

1.  Town  Clbbk  mat,  whilb  he  Rsmains  in  Ofrcx,  Amend  IIm  noordi  ol 

town  meetings,  to  conform  to  the  troth.     C%tmberlain  ▼.  Dover,  517. 

2.  The  Acts  of  the  Majorttt  Present  at  town  meetings  bind  not  only  the 

minority,  bat  all  who  are  absent     Id. 

5.  PuBLio  Notice  of  Time  and  Plage  of  Meeting  mast  be  given;  and  « 

meeting  can  not  be  adjourned  by  the  few  townsmen  present  to  a  distant 
part  of  the  town  oq  the  same  evening,  of  which  time  and  pUce  of  adjourn- 
ment other  townsmen  subsequently  arriving  receive  no  notice.     Id, 

4.  A  Meeting  Fairly  Organized  possesses  the  incidental  power  of  adjourn- 
ment to  a  future  time.     Id, 

fi.  Town  Meetings  must  be  Held  at  the  place  appointed.  A  meeting  to  be 
held  at  a  school-house  must  be  held  within  its  walls.     Id, 

6.  Adjourned  Meeting  must  be  from  a  JEIegular  Meeting  valid  as  to  time 

and  place.     Id, 

7.  Where  the  Beoord  Shows  that  the  meeting  was  not  at  the  place  ap* 

pointed,  testimony  is  admissible  to  show  that  an  irregular  meeting  was 
held  at  another  place,  and  what  was  there  done.     Id, 

8.  The  Reconsideration  at  a  Regular  Meeting  of  acts  done  at  a  previous 

irregular  meeting  can  not  be  construed  as  a  ratification  of  such  acts.    Id, 

9.  Town  is  Bound  to  Repair  Highways  within  its  bounds  at  the  expense 

of  the  inhabitants.     Bancroft  v.  Lynnfield,  623. 

10.  Town  mat  Indemnify  a  Surveyor  or  other  officer  against  liability  in- 
curred in  the  bona  fide  though  mistaken  discharge  of  the  duty  of  the  towiA 
to  repair  highways.     Id, 

11.  Town  having  Appointed  a  Committee  to  Defend  an  action  brought 
against  a  surveyor  for  digging  a  ditch  to  improve  a  highway,  or  for  the 
purpose  of  having  4he  bounds  of  the  highway  legally  determined,  is  liaUe 
for  the  expenses  and  services  of  the  committee  in  dischaiging  that  dnty. 
Id, 

TRESPASS. 

I.  Trespass  will  not  Lie  where  the  injury  is  the  result  of  an  involuntair 

act,  and  no  blame  attaches  to  the  defendant.     Vmceni  v.  Stmekour,  145. 
8.  Entry  under  a  License,  and  an  abuse  of  the  privilege,  do  not  make  the 

licensee  a  trespasser  ab  initio,     Wendell  v.  Johnson,  648. 
S«  Entry  under  a  Contract  for  the  Purchase  of  Land,  and  a  trespMw 

oonmiitted  thereon,  and  refusal  to  complete  the  purohaae,  make  the  vea- 

dee  a  trespasser  ab  initio.    Id, 

See  Co-tenancy;  Sheriffs. 

TROVER. 
See  Landlord  and  Tenant,  6;  Pleading  and  Praotiob.  19^  20. 

TRUSTS  AND  TRUSTEES. 

1.  The  Unaccounted  Balance  of  a  Fund  intrusted  to  the  managemeat  of 
several,  will  be  charged  to  those  in  default  through  failore  to  aoooimt; 
Johnson  V.  Johnson,  72. 

%  Estate  Conveyed  in  Trust  to  Two  Persons,  one  of  whom  refnses  to 
act  as  trustee,  vests  in  the  other.     Seull  v.  Reeves,  694. 
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8b  Bxsuvma  Tbust,  When  Raiskd. — Where,  at  sheriff's  sale  under  fore- 
closure,  the  premises  are  purchased  by  an  agent  who  pays  no  part  of  the 
purchase  money,  but  takes  a  conveyance  in  his  own  name,  a  resolting 
tmst  is  raised  in  favor  of  the  principal.    Depq/ster  v.  OtnUdt  723. 

VARIANCR 

1.  ALUB0ATI05  or  ToTAL  Neolect  AND  Revxjsal  TO  PxBfORM  an  engage- 

ment, is  not  sustained  by  proof  of  a  negligent  and  imperfect  performance. 
Pa,  etc  Nav,  Co,  v.  Dandridye,  643. 

2.  Dbolakation  which  Alleges  a  Contract  to  tow  out  a  vessel  and  cargo 

safely,  is  not  sustained  by  proof  of  a  contract  to  tow  out  free  from  a  par* 

ticular  description  of  danger.     Id. 
t.  Declaration  Which  merely  Describes  as  "Goods,  Chattels,  wares, 

and  merchandise,"  the  cargo  of  a  vessel,  for  the  failure  to  tow  out  which 

safely  the  action  is  brought,  does  not  contain  a  description,  sufficiently 

certain  and  definite.    Id, 
4.  Evidence  of  Neglioent  Performance  is  not  admissible  to  support  an 

issue  of  total  neglect  and  refusal  to  perform.    Id, 
6b  Question  or  Variance  between  Allegation  and  Proof  can  not  be 

raised,  for  the  first  time,  in  this  court,  since  the  passage  of  the  aot  of 

1826.    Id. 

See  Kvidbnob,  7,  8;  Executions,  19;  Pleading  and  Fractiob,  2. 

VENDOR  AND  VENDEE. 

h  An  Agreement  to  Give  a  Good  and  Valid  Deed  calls  for  a  deed  that 
will  convey  the  title  to  the  land.    Slow  v.  Stevens,  139. 

i.  Where  a  Vendor  who  Agrees  to  Convey,  upon  the  payment  of  money 
and  the  execution  of  notes,  at  a  certain  time,  before  that  time  conveys 
to^mothor,  the  vendee  in  an  action  for  the  breach  must  aver  readiness  to 
perform,  although  a  tender  of  performance  is  not  necessary.    Id, 

8b  In  such  a  Case,  if  Part  of  the  Monet  has  been  Paid,  the  vendee  may 
regard  the  contract  as  rescinded,  and  sue  in  assumpsit  for  the  sum  ad- 
vanced.   Id, 

i.  Right  of  Possession  under  a  Contract  for  the  Sale  of  Land  remains 
in  the  vendor  until  full  payment  is  made  and  the  vendee  has  complied 
with  everything  required  to  entitle  him  to  a  conveyance;  it  is  not  suffi- 
cient that  he  has  paid  part  of  the  purchase  price  and  executed  his  notsi 
for  the  residue.     Holmes  v.  Sdiofield^  364. 

fi.  Vendor  may  Maintain  his  Action  for  the  Purchase  Money,  without 

having  executed  a  conveyance  of  the  land,  or  offered  to  do  so,  when  the 

promise  to  pay  is  independent  of  the  covenant  to  make  title.     Hagemam 

T.  Sharkey,  627. 

See  Estoppel,  2;  Trespass,  3. 

VERDICT. 
See  New  Trials,  3. 

VOLUNTARY  CONVEYANCES. 
See  Covenants  in  Deeds,  3. 
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WASTE. 

Tuf  AifT  FOB  Lra  IS  LiABLS  TO  AcooaNT  FOB  Wastb  where  ha  has  cot  dowa 
more  of  the  wood  on  the  estate  than  is  necessary  to  the  enjoyment  of  his 
estate,  to  the  injury  of  the  remainder  in  fee.    JoJmton  ▼.  Johmton^  72. 

I  See  CO-TEKANCT,  1. 

WATER-COURSES. 

L  Gbant  or  A  Sevsbal  Fishebt  in  a  Public  Navioablb  Ritkb  oan  not  be 
presumed  from  the  mere  uninterrupted  use  and  enjoyment  of  the  right 
of  fishing  for  upwards  of  twenty  years.  DeL  and  Md.  By,  Co,  v.  Stump, 
661. 

S.  Court  will  not  Prssumb  a  Gbant  or  Land  under  navigable  waters,  to 
the  owners  of  the  adjacent  soil,  without  evidence  of  loug  exclusive  poa> 
session  and  use,  and  the  omissionto  make  such  averment  in  a  bill  for  an 
injunction  to  protect  the  complainant  in  the  exclusive  right  of  fishery  in 
such  waters,  is  fatal  thereto.    Id, 

!•  Obant  or'IiAND  BT  OovEBNMSNT  must  be  interpreted  by  the  law  of  the 
country  in  force  at  the  time  when  it  was  made;  and  therefore  a  grant* 
made  by  the  king  of  Spain,  of  land  bordering  on  a  river,  must  be  inter- 
preted by  the  Spanish  law  then  in  force.     O^ Fallon  v.  Daggett^  640. 

4.  Banks  or  Navioable  Rivers,  granted  to  private  owners,  may,  by  the 

Spanish  law,  be  used  by  navigators  for  the  purpose  of  landing,  fastening, 
and  repairing  their  vessels;  but  they  can  not  obstruct  the  owner's  enjoy- 
ment thereof  beyond  the  reasonable  limits  of  necessity  imposed  on  them 
at  the  time.    Id, 

5.  Eight  to  Repaib  is  Limited  to  Cases  or  Euerqenot,  and  private  prop- 

erty can  not  be  seized  upon  and  used  for  the  purpose  of  repairing,  when 
other  places  might  be  obtained  that  would  answer  that  purpose  as  welL 
Id. 
i,  Mebe  Convenience  or  Owneb  or  Vessel  will  not  justify  him  in  usin^ 
for  several  weeks,  the  lands  of  a  private  owner  on  the  bank  of  a  naviga- 
ble river,  for  the  purpose  of  repairing  his  vessel,  when  he  might  have 
used  the  public  docks  for  that  purpose.     Id, 

WAYS. 
See  Easements  and  Sebvitudbs. 

WILLS. 

L  Equitt  Considebs  as  Money,  Lands  directed  in  a  will  to  be  sold  and 
converted  into  money;  and  where  a  testator  directs  his  executors  to  sell 
all  his  real  and  personal  property,  and  pay  over  the  proceeds  to  his  son's 
guardians,  whom  he  directs  to  use  the  int«>rest  for  the  support  and 
education  of  his  son,  and  to  pay  to  him  the  principal  on  his  atjkining  hia 
majority,  such  realty  will  be  considered  as  having  been,  by  the  direc- 
tions of  the  will,  converted  into  money,  although  it  was  never  sold  by 
the  executors.     Burr  v.  Sim^  48. 

S.  Said  Son  mat,  on  Attaining  his  ^LkjoBirr,  Elect  to  treat  the  real 
estate  unsold  as  land,  and  the  fact  that  he  thereafter  devises  it  as  snoh, 
is  proof  of  his  determination  so  to  reconvert  it.     Id, 
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1  Br  Makiho  suoh  Euonmr,  Hx  Taku  ab  a  Pdborasxr,  and  not  by 
inherituioe,  and  nnj  portion  of  mob  estate  nndiapoaed  of  hy  him  goea, 
under  the  aet  of  1794,  to  lua  hein  on  the  maternal  aa  well  aa  to  thoao  on 
the  paternal  tide.    Id, 

4.  Dsnai  or  such  Kxal  Estatb  bt  Him,  without  Woem  or  IirHxuTAiroKt 
passes  a  life  estate  only.    Id, 

ft.  RsTOCATioN  or  Will  can  not  be  made  by  one  insane  or  not  of  saffident 
oapacity  to  understand  the  nature  of  his  act    Apper$on  v,  CoUrtU,  239. 

6w  LoeT  OB  DuTBOTKD  WiLL  may  be  established  and  admitted  to  probate. 
Id. 

7.  Will  DBflrnu>TXD  bt  tkb  Tbstatob  while  insane,  may  be  admitted  to 

probate,  if  properly  proved.     Id, 

8.  Wiu^  LmMTiON  or  Tistatob  governs  oonstmotion  of;  and  taohnioal 

signifioation  of  words  must  yield  to  testator's  intent,  as  manifest  from 
the  whole  wiU.     ScoU  r.  Nelson,  260. 

9.  Ohildben. — This  Wobd,  whxk  Usbd  in  a  Will,  does  not  ordinarily 

indnde  grandohildreni  but  grandchildren  and  great-grandchildren  may 
take  nnder  this  word,  if  necessary  to  aooompUsh  the  testator's  inten- 
tions.    Id, 

10.  Geaitdchildrxv  will  be  deemed  comprehended  in  the  term  children:  1. 
Where  it  is  necessary  to  give  the  will  any  meaning.  2.  When  other 
words  in  the  will  show  that  the  testator  did  not  nse  the  word  children 
in  its  ordinary  or  limited  sense.     2d, 

11.  CoNSTBUOTiON  or  ▲  WiLU — B.,  by  his  last  will,  gave  his  property  to  his 
wife  for  life,  and,  at  her  death,  to  be  equally  divided  between  his  chil- 
dren. He  then  stated  that  certain  of  his  children  had  received  specified 
advances,  and  that  his  son  "Tomer,  in  his  life-time,"  had  received  one 
thousand  four  hundred  dollars,  and  directed  that  these  advances  be  ao- 
counted  for  before  any  distribution  be  made.  It  was  held  that  a  grand- 
child, who  was  a  son  of  the  deceased  Turner,  was  entitled  to  receive  a 
share  as  one  of  the  children.     Id, 

12.  Ejjeoutobt  Dxyisss  upon  thx  Dxatb  or  tbb  Dstiskb  descend  in  the 
same  course  of  descent,  that  does  other  real  estate  or  interest  in  real  es- 
tate, in  all  cases  where  the  will  establishing  the  devise,  describes  the 
devisee  with  certainty.     Kean  v.  Ilqffedcer,  330. 

11.  Thx  Ihtxhtion  or  a  Tbstatob  is  to  be  collected  from  the  will  itself. 
Id, 

14.  Tbobnigal  Wobds,  or  words  of  a  settled  legal  construction  used  in  a 
will,  will  be  intended  by  the  court  to  have  been  understood  by  the  testa- 
tor in  their  proper  meaning,  unless  it  plainly  appear  from  other  parts  of 
the  will  that  they  were  used  otherwise,  or  unless  a  different  construction 
is  necessary  in  order  to  give  sense  to  the  wiU.     Id, 

1&.  Thb  Division  or  Pbotzboy  Dbvisbd  to  Kin  of  different  degrees  of  rela- 
tionship is  to  he  per  capita,  not  per  atirpea,  where  the  devisees  are  indi- 
vidually named;  and  it  is  enough  to  put  the  rule  into  operation,  that, 
though  in  the  devise  there  is  no  mention  of  the  names  of  the  devisees, 
there  is  in  it  a  specific  reference  to  another  part  of  the  will  in  which  such 
names  are  set  out    Id, 

It,  Thx  Wobds  ''equally  to  be  divided"  in  a  devise  to  kindred  will  oause 
the  division  to  be  per  eapUti,  though  it  is  to  kindred  in  different  degrees 
of  relationship.    Id, 
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17.  ExxccTOBT  Dbtises  ABM  AssiONABLB,  devuftble,  and  transiiuBuble  to 
tha  repretantatives  of  the  deviaee,  provided  that  the  identity  of  the 
latter  is  certain,  even  before  the  happening  of  the  contingency,  and  that 
the  object  of  the  devise  ii  fixed.    Id, 

18.   FU  PAflBES  BT  THB  WOHDS  "AlL  MY   RbAL  AKD    PxBSONAL  ESTATB," 

in  a  wilL    Q^>dfrty  ▼.  Humphrey ^  621. 

19.  RBTOGATioir  OF  WiLL,  What  Amouhtb  to.— a  testator,  by  directing 
several  interlineations  and  erasures  to  be  made  in  his  will,  with  the 
avowed  purpose  of  revoking  it,  and  by  delivering  it  in  that  condition,  to 
a  person,  to  be  nsed  as  a  memorandnm  in  drafting  a  new  will,  gives 
sufficient  proof  of  his  determination  to  revoke  sach  wilL  Bohanon  t. 
Walcot,  631. 

VX  RivoGATioir  or  a  Subsiqubiit  Will  does  not,  ijmo  /octo,  revive  a  for- 
mer will  which  had  been  expressly  or  impliedly  revoked  by  the  latter. 
Id, 

tl.  Will,  Whut  Bbvoued,  has  neither  a  present  nor  a  potential  existence, 
and  it  requires  a  new  testamentary  act  on  the  part  of  the  testator  to 
revive  il     Id, 

WITNESSEa 

kmmsT  ov  GoBFORATioN  Dbvivdaivt,  who  is  also  a  stook holder  therein,  la 
not  a  competent  witness  for  it  in  an  action  on  a  contract  made  by  him 
as  its  agenti  for  he  has  a  direct  interest  in  the  rssnlt  of  such  action  In- 
dependently of  his  acts  as  agent.    Pa,  etc  Na/9,  Co,  v.  Dandridge^  64Sw 

See  BviDBiroii  1»  % 
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